HARERA

B GURUGRAM ["Complaint No. 4820 of 2022 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

| Complaint no. ; 4820 of 2022
Date of filing complaint: | 22.07.2022
Date of decision: 09.08.2024
— .
Sh. Nikunj Kedia |
Smt. Vandana Kedia
R/O: Flat no. 0204, Tower 9, Palm Gardens, Sector 83,
Gurugram Haryana - 122004 Complainants
Versus
Emaar MGF Land Limited :
Office: 306-308, 3 floor, Square One, C-2; District
Centre, Saket, New Delhi-110017 Respondent
L z -
r_{!l'.]'lil‘ui-'i.hfl: |
 Shri Sanjeev Kumar Arora \ Member |
APPEARANCE: \
Sh. Jagdeep Kumar (Advocate) vi || Complainants |
 Sh.J.K Dang (Advocate) \ Respondent —il
ORDER

1. The present complaint has been filed by the complainants/allottees under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein itis inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there under or to the

allottees as per the agreement for sale executed inter se.

A. Unit and project related details
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2. The particulars of the
paid by the complainant, dat
delay period, if any, have been d

project, the details of sale consideration,

r{:nmplam; No. 4820 0f 2022 |

the amount

e of proposed handing over the possession and

etailed in the following tabular form:

|75r. Particulars Details
No
Name of the project palm Gardens, Sector 83, Gurugram
Haryana
A Total area of the project - 21.90 acres
3. Nature of the project . ﬁ\_'j_-,: i@up housing colony
4. | DTCP license no. /| 108 0f 2010 dated 18.12.2010 l
- —
Validity of license 17.12.2020 |
Licensee - ‘Logical Developers pvt. Ltd. and 2 uther;\
Area for which hcgn?sl: was granted 219 acréﬁ. ' _ l
L ;L —— —— T~
5. HRERA registereciﬁ'ﬁi;t&:egisj_tered | e*m::fed \rme n0.330 of 2017 dated
\'¢ \ 24.10.2017 (1,268 to 12 and other
w“ &N | i @W#d amenities)
. o i -
HRERA registration vahdmp‘-_h E peGYs
HRERA extension of rg_;istmtlm.ﬂﬁe - !.},3 %”““ dated 02.08.2019.
rEXtEﬂSiGTt valid up to 31.12.2019
6. Occupation certificate grantedon” 02.05.2009
[page 87 of replyl
7. Unit no. PGN-09-204, 27 floor, building no. 09.
[page 33 of complaint]
8. Area of the unit 1720 sq. ft
9. Provisional allotment letter issued on | 26.08.20 11
[page 39 of repiy}

L
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10.

Date of execution of buyers
agreement with original allottee

14.09.2011
[page 31 of complaint]

11.

Date of nomination letter w.rt

subsequent allottee

25.10.2013
[pg. 69 of complaint]

12.

Date of agreement to sell between
subsequent allottee and complainants

29.03.2018
[pg. 72 of complaint]

13.

Nomination letter in favor of

complainants

28.05.2018
[pe. 76 of complaint]

14.

Possession clause S
3

| VN

A 1) Time of handing over the
! %ﬂ, sion

- | Subject to terms of this clause and subject

{¢

| six anchiﬁ'om the date of start of
| €o iction subject to  timely
| compliance

10, POSSESSION

to allotteg(s) having complied with all the
terms and- conditions of this buyer's
‘agreement,and not being in default under
any -of the: provisions of this buyer’s
agreement - and compliance with all
provisions, - formalities, documentation
etc, as prescribed by the company, the
campany proposes to hand over the
an of the unit within 36 (thirty

. o;&he provisions of the buyer’s
~agrqemﬂgnpby,qhe allottee. The allottee(s)
“agrees and understands that the company
shall be entitled to a grace period of 3
(three) months, for applying and |
obtaining the completion certificate/
occupation certificate in respect of the
unit and/or the project.

(Emphasis supplied)
[pg. 40 of complaint]

15.

Date of start of excavation as per SOA
dated 22.05.2019

09.08.2012
[pg. 77 of complaint]
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16. | Due date of possession 09.11.2015
[Note: Grace period is included]

Total consideration As per statement of | As per payment
17, account dated | plan annexed with
22.05.2019, at page | the buyer's
77 of complaint agreement

Rs. 90,71,203/- Rs.89,30,706/-

18. | Total amount paid by the Rs.90,71,203/-
allottees as per statement of account
dated 22.05.2019, at page 77 of

“Sanad”

complaint oS e
19. | Occupation certificate A -‘éi;a.u_s.zu 19
19. | Offer of possession 08.05.2019
[ e ]ﬁ)g. E'bgtgﬁg] _
20. | Date nfhanding:%:@ f p— L .ZGH'}'_;} |
| & | | [pg 99of reply)
h21. Conveyance deed 12.06.2019
| MO B b 4

=g

B. Facts of the complaints:

3. That the respondent issued an advertisement announcing a group housing
colony known as ‘Palm Gardens’ situated at,iS.é:ctur 83, Gurugram Haryana-
122004. That the nriginél allutteés i.e. Mr. 'Devenﬂdra Kumar Kakkar and
others were caught in the web of false promises of the agent of the
respondent company and paid an initial amount of Rs 7,50,000/- through
cheque dated 17.08.2 011. They were allotted the unit bearing no. PGN-09-
0204 having super built up area admeasuring 1720 Sq. ft. in the above said

project.
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That the original allottee and the respondent entered into a builder buyer

agreement on 14.09.2011 and the complainants purchased the said unit in
the project from original allottees and subsequently the original allottee
transfer the said flat in the Name of Mr. Ranbir Singh Khanna and others

“Buyer’s Agreement” was endorsed in favor of them on 17.10.2013.

That the unit was offered to the original allottee for a total sale consideration
of Rs. 86,96,799/- hereinafter referred to as “Sale Consideration”.

That on 28.05.2018 the respnndgn@-é&s_ued a nomination letter in which

B =

ion formalities having completed and

respondent confirms that the n |

accordingly now the captioned prgpwmnds in the name of complainants
and respondent also confirm having received a total sum of Rs 86,21,379/-
which is in line with agreement between complainants and original allottees.
The respondent handover payment receipts and “buyer’s agreement” along
with “nomination letter” to complainants. The complainants found buyer's
agreement consisting very stringent and biased contractual terms which are
illegal, arbitrary, unilateral and discriminatory in nature, because every
clause of agreement is dréﬁm_ﬁfln-_:anﬁn _'sl&_’;ﬂ:%"'u#ay and a single breach of
unilateral terms of proyisional _allu;m'gnﬂ'eﬂ;er by complainants, will cost him
forfeiting of 15% of total consideration value of unit. When the complainants
opposed the unfair trade practices of respondent about the delay payment
charges of 24% they said this is standard rule of cormpany and company will
also compensate at the rate of Rs 7.5 per sq ft per month in case of delay in
possession of flat by company. The complainants opposed these illegal,
arbitrary, unilateral and discriminatory terms of buyer’s agreement but as
there is no other option left with complainants because if complainants stop
the further payment of installments then in that case respondent forfeit 15%

of total consideration value from the total amount paid by complainants.
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That after the endorsement was made on the buyers agreement in favour of

the complainants, the complainants with bona-fide intentions continued to
make payments on the basis of the demand raised by the respondent. During
the period starting from 14.05.2018, the date of endorsement on the buyer’s
agreement, the respondent raised demands of payments vide various
demand letter which were positively and duly paid by complainants. A total
of more than Rs. 90,7 1,202 /- was paid. Thus, showing complete sincerity and

interest in project and the said unit.

That as per the Clause - 10(a) of msmd flat buyer's agreement dated
14.09.2011, the respondent had. a‘grgaﬂ and promise to complete the
construction of the said flat a_nc_l.:deli.'.rer its possession within a period of 36
(Thirty Six) months with'a.3 [Thl;eej fﬁonﬂi’&-gra;g—-periud thereon from the
date of start of construction (date c;f: start of cuh’sl_lti:'};cz;nn is 09-Aug-2012).

That the respondent hasbreached the terms of said flat buyer agreement and
failed to fulfill its obligations and has not delivered possession of said flat
within the agreed time frame of the builder buyer agreement. The proposed
possession date as per buyer's agreement was due on 09.08.2015.

That the complainants has paid the entire sale consideration along with
applicable taxes to the respondent for the said flat. Although the respondent
charges Rs. 1,17,045/-extra on sales price w_iﬂ-put‘s_t;iﬁng any reason for the

same.

That the offer of possession offered by respondent through “intimation of
possession” was not a valid offer of possession because respondent was
offered the possession on dated 08.05.2019 with stringent condition to pay
certain amounts which are never be a part of agreement and respondent did
not received the completion certificate of various other towers of the project

and as on 08.05.2019 project was delayed approx four years. At the time of
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offer of possession builder did not adjusted the penalty for delay possession.

In case of delay payment, builder charged the penalty @24% per annum and
in delay in possession give the Rs. 7.5/- sq. ft. Only, this is illegal , arbitrary,
unilateral and discriminatory and above all respondent did not even adjust a
single penny on account of delay in possession even after a delay of 2 years
and 6 months. The respondent give physical handover of aforesaid property

only after receiving all payments on 08.05.2019 from the complainants.

12. The complainant informed the respondent through telephonically on dated

16.05.2019 that respondent is creating anomaly by not compensating the

complainant for delay possession ¢k :

A A

at the rate of interest specified in

RERA Act 2016. The complainants makes it clear through his phone call that,
if the respondent will not compensate the complainant at the same rate of
interest then complainants will approach the appropriate Forum to get
redressal. The complainants also wrote save;l':ai emails to respondent to pay
delay possession chargeé. as per RERA Act 2016, bﬁt"respnndent never pay
any heed to it Now whenever complainant enquire about the delay
possession charges, respondent. mfa!{ing é__xﬂu'se of getting approval from
directors, but till date the respd’nﬁeﬁt did ot credited the delay possession

interest.

13. That the cause of action accrued in favour of the complainants and against
the respondent initially on 17.08:2011 when the said flat was booked by
original allottee and it further arose when respondent failed /neglected to
deliver the said flat on proposed delivery date. The cause of action is

continuing and is still subsisting on day-to-day basis.

c. Relief sought by the complainants:

14. The complainants have sought the following relief(s):
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i,  Direct the respondent to pay delayed possession charges on the amount

paid by the complainant from the date of payment till the date of

possession.

ii. Direct the respondent to refund Rs. 1,17,045/- amount unreasonably
charged in the name of “Other Charges” (which includes Rs 1,16,904 /-
for electricity connection charges and Rs. 14,160/- in the name of
administrative charges) after execution of buyer’s agreement between

the respondent and complainants,

ntire amount paid as GST Tax by

jii. Direct the respondent to return
complainant between 01.07 wm;a .1;2 04.2018.

iv. Direct the complainant's bank to remove the lien marked over Fixed
Deposit of Rs 1,19,602/-1n favour of respondent on the pretext of future
payment of HVAT for the period of (01.04.2014 to 30.06.2017) and also
direct respondent to assist the process of removing lien from

complainant’s bank by providing NOC for the same.

v. Direct the respondent to pay. an amuunt of Rs. 55,000/- to the
complainants as cost of the pa:&ggnt Htigafmn

Reply by respondent: DI A
The respondent by way of written reply made following submissions

That the application for issuance of occupation certificate in respect of the
apartment in question was made on in June, 2017, i.e. before the notification
of the Haryana Real Estate Regulation and Development Rules 2017. The
occupation certificate has been thereafter issued on 10.01.2018. Thus, the
part of the project in which the unit in question is situated (Palm Gardens,
Sector 83, Gurgaon) is not an ‘Ongoing Project” under Rule 2(1) (o) of the

Rules. .
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That the original allottes had approached the respondent and expressed an

interest in booking an unit in the said project. Prior to making the booking,
the original allottees conducted extensive and independent enquiries with
regard to the project and it was only after the original allottees were fully
satisfied about all aspects of the project, that the original allottees took an
independent and informed decision, uninfluenced in any manner by the

respondent, to book the unit in question.

That a buyer's agreement dated 14.09.2011 was executed between the
original allottees and the respondent. It is reiterated that the original
allottees, at the time of seeking allumiﬁutaf the unit in question, represented
and assured the respondent that they woul@habide by all the terms and
conditions of the buyer's agreement. The respondent had no reason to
suspect the bona-fide of the original allottees and pr_ﬂceeded to provisionally
allot the unit in que%*ti_én, in their favour. However, the original allottees
defaulted in timely remiﬁance of imita;ﬂmantﬁ on time.

That it is pertinent to mention that the respondent had offered possession of
the unit in question through letter of offer of possession dated 08.05.2019 to
the complainants. The respondent had requested the complainants to remit
the amounts mentioned in the said letter and obtain possession of the unitin
question. However, the complainants did not come forward to obtain
possession of the unit in question. It is'submitted that the complainants did
not have adequate funds at the relevant time. The complainants intentionally

lingered on the matter in order to suit their own subjective interests.

That it is pertinent to take into reckoning that the complainants had obtained
possession of the unit in question and a unit handover letter dated
31.05.2019 had been executed by the complainants. Itis submitted that prior
to execution of the unit handover letter, the complainants had satisfied
themselves regarding the measurements, location, dimension, development
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etc. of the unit in question. The complainants only after satisfying themselves

with all the aspects including shape, size, location etc. of the unit in question,
executed the unit handover letter stating that all the liabilities and
obligations of respondent as enumerated in the allotment letter /buyer’s
agreement stood satisfied. Furthermore, the complainants have executed a
conveyance deed dated 12.06.2019.

That it is pertinent to mention that the total consideration indicated in the
corresponding paragraph of the complaint does not include the taxes, cesses
and other charges that are liable to bejpaid by the complainants in accordance

with the terms and conditions incurpp;atcd in the buyer's agreement.

That the complainants have purthaseﬂ the umt in question from the original
allottees after perusmg all the relevant documents including buyer's

agreement executed by the original allottees.

Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute, Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

parties.

Jurisdiction of the authority:

The Authority observes-that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with the present

complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules gnda@gufpﬁans made thereunder or to the
allottee as per the agreement for sale,or to the association of allottee, as the case
may be, till the conveyance of all the apartments, plots or buildings, as the case
may be, to the allottee, or thecommon aregs to the.association of allottee or the
competent authority, as the case may be; '

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoter, the allottee and the real estate agents under this Act and the rules and
regulations made thereunder.

24. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.

F. Objections raised by the respondent:-

F.I Objection regarding that the respondent has made an application for
grant of occupation certificate before coming into force of RERA

25. The respondent-promoter has raised the contention that the provisions of
the Act of 2016 , are not applicable to the project as the respondent has
already applied for obtaining occupation certificate from the competent

authority on June 2017 ie, before the notification of the Act and the rules
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made thereunder. As per proviso to section 3 of Act of 20 16, ongoing projects

on the date of commencement of this Act Le, 01.05.2017 and for which
completion certificate has not been issued, the promoter shall make an
application to the authority for registration of the said project within a period
of three months from the date of commencement of this Act and the relevant

part of the Act is reproduced hereunder: -

Provided that projects that are ongoing on the date of commencement of
this Act and for which the completion certificate has not been issued, the
promoter shall make an application to the Authority for registration of
the said project within a period of three months from the date of
commencement of this Act:

The legislation is very clear in this aspect that a project shall be regarded as
“ongoing project” until receipt of completion certificate Since, no completion
certificate has yet been obtained By the pro'muter-buiider with regards to the

concerned project, the plea advanced by itis hereby rejected.

F.Il Whether the complainant can claim delayed possession charges after

7.

28.

execution of conveyance deed.

The respondent stated that the complainants have alleged that the
possession of the unit was to be-given not later than August 2015 and
therefore cause of action, if any, accrued ilﬁ‘i:f&t*mirr-of the complainants in
2015.The counsel for the respondent also stated at bar that the conveyance
deed of the unit has already been executed in favour of the complainant on
12.06.2019. The transaction between the parties stands concluded upon the

execution of conveyance deed.

It has been contended by the respondent that on execution of conveyance
deed, the relationship between both the parties stands concluded and no
right or liabilities can be asserted by the respondent or the complainant
against the other. Therefore, the complainants are estopped from claiming

any interest in the facts and circumstances of the case.
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It is important to look at the definition of the term 'deed’ itself in order to

understand the extent of the relationship between an allottee and promoter.
A deed is a written document or an instrument that is sealed, signed and
delivered by all the parties to the contract (buyer and seller). It is a
contractual document that includes legally valid terms and is enforceable in
a court of law. It is mandatory that a deed should be in writing and both the
parties involved must sign the document. Thus, a conveyance deed is
essentially one wherein the seller transfers all rights to legally own, keep and
enjoy a particular asset, immovable ormovable. In this case, the assets under
consideration are immovable pruperty On signing a conveyance deed, the
original owner transfers all legal r}ghts overthe property in question to the
buyer, against a valid cansidﬁratinn (usually ‘monetary). Therefore, a
‘conveyance deed’ or ‘sale deed’ implies that the seller signs a document

stating that all authnnty and nwnershlp of the praperty in question has been

From the above, it is clear that on execution oI a sa“laf conveyance deed, only
the title and interest in the said immovable property (herein the allotted unit)
is transferred. However, the c‘ﬁnvéfan'ce deed does not conclude the
relationship or marks an-end .ta:tha'uﬁ%iiiﬁesﬁd obligations of the promoter
towards the said unit whereby the right, title and interest has been

transferred in the name of the allottee on execution of the conveyance deed.

The allottees have invested their hard-earned money and there is no doubt
that the promoter has been enjoying benefits of and the next step is to get
their title perfected by executing a conveyance deed which is the statutory
right of the allottee. Also, the obligation of the developer - promoter does not
end with the execution of a conveyance deed. Therefore, in furtherance to the
Hon'ble Apex Court judgement and the law laid down in case titled as Wg.
Cdr. Arifur Rahman Khan and Aleya Sultana and Ors. Vs. DLF Southern
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Homes Pvt. Ltd. (now Known as BEGUR OMR Homes Pvt. Ltd.) and Ors.

(Civil appeal no. 6239 of 2019) dated 24.08.2020, the relevant paras are

reproduced herein below:

"34 The developer has not disputed these communications. Though these are
four communications issued by the developer, the appellants submitted
that they are not isolated aberrations but fit into a pattern. The developer
does not state that it was willing to offer the flat purchasers possession of
their flats and the right to execute conveyance of the flats while reserving
their claim for compensation for delay. On the contrary, the tenor of the
communications indicates that while executing the Deeds of Conveyance,
the flat buyers were informed that no form of protest or reservation would
be acceptable. The flat buyers were essentially presented with an unfair
choice of either retaining their right to pursue their claims (in which event
they would not get possession or title in the meantime) or to forsake the
claims in order to perfect thei - title @‘the flats for which they had paid
valuable consideration:In this, qqkdmﬁ;-qﬁe simple question which we
need to address is-whether a flat buyer who, seeks to espouse a claim
against the developer for delayed passessien can as a consequence of doing
so be compelled ta defer the right te obtain a conveyance to perfect their
title. It would, in-our view, be manifestly unreasonable to expect that in
order to pursue-a elaim for compensation for delayed handing over of
possession, the purchaser must indefinitely defer obtaining a conveyance
of the premises purchased or, if they seek to obtain u Deed of Conveyance
to forsake the rightto ¢laim compensation, This basically is a position
which the NCDRC has espoused. We cannatcountenance that view.

35 The flat purchasers invested hard earned money. It is only reasonable to
presume that the nextlogical step:is for the purchaser to perfect the title
to the premises which have'been.allottéd under the terms of the ABA. But

the submissiomof the devel ' the purchaser forsakes the remedy
before the Eﬂ%’ ﬁmﬁ ing a Deed of Conveyance. To accept
such a construction would le ‘absurd eonsequence of requiring the

purchaser either-to abanden a justclaim as-a condition for obtaining the
conveyance or to indefinitely delay ‘the execution of the Deed of

Conveyance pending protracted consumer litigation.”
32. The authority has already taken a view in in Cr no. 4031/2019 and others

tiled as Varun Gupta V/s Emaar MGF Land Limited and others and

observed that the execution of a conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the promoter
towards the subject unit and upon taking possession, and/or executing
conveyance deed, the complainant never gave up his statutory right to seek

delayed possession charges as per the provisions of the said Act.
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33. After consideration of all the facts and circumstances, the authority holds that

even after execution of the conveyance deed, the complainant allottee cannot
be precluded from his right to seek delay possession charges from the

respondent-promoter.

G. Findings on the relief sought by the complainants

G.I Direct the respondent to pay delayed possession charges.

34. In the present case the original allottee and the respondent entered into a
builder buyer agreement on 14.09.2011. The complainants purchased the
said unit in the project from ungmaj a‘]]‘ottees and subsequently the original
allottee transfer the said flat in the N’ﬁt‘né’ of original allottees and “buyer’s
agreement” was endorsed’in favor of them o 28.05.2018 . Therefore the
complainants became the 1t subsequent allottee and stepped into the shoes
of an allottee on 28.05520-1_"8. : ~ » |

35. In the present cumpfafﬁit,g.the-cnmplainantﬁ i'nieﬁji, to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation

18(1). If the promaoter fails to complete oriis tmable.to give possession of
an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

36. Clause 10 of the buyer's agreement September 2011 provides for handing

over of possession and is reproduced below:

Clause 10 (a) Time of handing over the Possession

Subject to terms of this clause and barring force majeure conditions,
subject to the Allottee having complied with all the terms and conditions
of this Agreement, and not being in default under any of the provisions of
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this Agreement and compliance with all provisions, formalities,
documentation etc, as prescribed by the Company, the Company proposes
to hand over the possession of the Unit within 36 (Thirty Six) months from
the date of start of construction, subject to timely compliance of the
provisions of the Agreement by the Allottee. The Allottee agrees and
understands that the Company shall be entitled to a grace period of 3
(three) months, for applying and obtaining the completion
certificate/occupation certificate in respect of the Unit and/or the
Project.

Admissibility of grace period: The promoter has proposed to hand over the
possession of the unit within a pg_rj_p_d of 36 months from the start of
cor stru tion is 09.08.2012 .Further, it was
provided in the buyer’s agreemant‘thﬂ wmp_any shall be entitled to a grace

construction. The date of start of cor

period of three months, for applying and obtaining the completion
certificate/ occupation certificate in respect of the unit and/or the project.

The Authority put reliance on the judgement of the Hon'ble Appellate
Tribunal in appeal no. 433 of 2022 tilted as Emaar MGF Lamd Limited
Vs Babia Tiwari and i’ﬁgesh Tiwari, wherein it has been held that if the
allottee wishes to continue mth the pﬁaf%qtﬁm accepts the term of the
agreement regarding grace pei:iud ‘of three months for applying and
obtaining the occupation certificate. The relevant para is reproduced below:

As per section 18 of the Act, if the project of the promater is delayed
and if the allottee wishes to withdraw then he has the option to
withdraw from the project and seek refund of the amount or if the
allottee does not intend to withdraw from the project and wishes to
continue with the project, the allottee is to be paid interest by the
promoter for each month of the delay. In our opinion if the allottee
wishes to continue with the project, he accepts the term of the
agreement regarding grace period of three months for applying and
obtaining the occupation certificate. So, in view of the above said

circumstances, the appellant-promoter is entitled to avail the grace
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period so provided in the agreement for applying and obtaining the
Occupation Certificate.

39. Therefore, in view of the above judgement and considering the
provisions of the Act, the authority is of the view that, the promoter is
entitled to avail the grace period so provided in the agreement for
applying and obtaining the occupation certificate. Thus the due date of

handing over of possession comes out to be 09.11.2015.

Admissibility of delay pussesslgn Es_ at prescribed rate of interest:
The complainant are seeking delay Winn charges however, proviso to
section 18 provides that where an allﬂttee does not intend to withdraw from
the project, he shall be paid, by ’nl'le-.prurrmter. interest for every month of
delay, till the handing ovér of posséssion, at such Tate as may be prescribed
and it has been preséﬁﬁed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso-to ¢ ﬁcﬂﬂi"ﬁ"}ﬂﬁbn 18; and sub-sections (4)

and (7) of section 19, the mteres}; gr thlg_rqt Lescnbpd“ shall be the State
Bank of India highest m@rgmg} cost. @' IM& +3%,,.

Provided that in r:ufé the State Bank of India murgfnaf cost of lending rate
(MCLR) is not in usé, it shall be replaced by such benchimark lending rates
which the State Bank-of India may-fix from time to time for lending to the
general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,

the marginal cost of lending rate (in short, MCLR) as on date i.e, 09.08.2024
is @ 9 %. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below: ST
“(za) “interest” means the mtes})ﬁihﬂ?ﬁt payable by the promoter or the
allottee, as the case may be.

Explanation. —For the purposg?ﬂfhbiwiqmr
F +% 4 ¥t TN " s
(i)  therateofinte I;ﬂrgeabmmﬁg gfm%_the promoter, in case

g ual to the rate of interestwi ich the promoter shall

the allottee, in.case of default.| = |

(ii)  the interest payable by the proroter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and interest therean is refunded, and the
interest payable.by the.allottee to the pramoter shall be from the date

the allottee defaults'in payment to thepromoter till the date it is paid;”

44. Therefore, interest on the delay payﬁenté’ from the complainant shall be

45.

charged at the prescribed rate i.e, 11 % by the respondent/promoters which

is the same as is being granted to them in case of delayed possession charges.

On consideration of tl‘re'"dncuhi"ents 'ava'il'aglé on record and submissions
made regarding contravention of provisions of the Act, the Authority is
satisfied that the respondent is in contravention of the section 1 1(4)(a) of the
Act by not handing over possession by the due date as per the agreement. By
virtue of clause 10 of the agreement, the possession of the subject apartment
was to be delivered within 36 months from the date of start of construction.
For the reasons quoted above, the due date of possession is to be calculated

from the date of start of construction i.e., 09.08.2012 and the said time period
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of three months is allowed, therefore due date of possession comes out to
be 09.11.2015.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was granted
by the competent authority on 02.05.2019. The respondent offered the
possession of the unit in question to the complainant on 08.05.2019. So, it can
be said that the complainant came to know about the occupation certificate
only upon the date of offer of pusmsj,an, The handover letter was given to
the complainants on 31.05.2019. 'I’her&fore. in the interest of natural justice,
the complainant should be given 2 months’ time from the date of offer of
possession, This 2 manth of reasupabie tlme i&being given to the complainant
keeping in mind that e#eﬂ after mtimattun of puﬁesston practically he has to
arrange a lot of lnglstmsand requisite documents ineluding but not limited to
inspection of the completely finished unit, but this is subject to that the unit
being handed over at the time of taking possession is in habitable condition.
It is further clarified that the delay possession charges shall be payable from
the due date of possession i.e., 09.11:2015 till the date of offer of possession

plus two months or handover of possession whichever is earlier.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delay possession charges
after deduction of amount which has already been given by the respondent
as credit compensation at rate of the prescribed interest @ 11% p.a. w.e.f.
from the due date of possession i.e., 09.11.2015 till the date of offer of
possession plus two months or handover of possession whichever is earlier

as per provisions of section 18(1) of the Act read with rule 15 of the Rules.

G.Il Direct the respondent to refund Rs. 1,17,045/- amount unreasonably
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charged in the name of “Other Charges” (which includes Rs 1,16,904/-
for electricity connection charges and Rs. 14,160 /- in the name of
administrative charges) after execution of buyer’s agreement between
the respondent and complainants.

G.I11 Direct the respondent to return entire amount paid as GST Tax by

complainant between 01.07.2017 to 12.04.2018.

G.IV Direct the complainant’s bank to remove the lien marked over fixed

48.

49,

deposit of Rs 1,19,602 /- in favour of respondent on the pretext of future
payment of hvat for the period of (01.04.2014 to 30.06.2017) and also
direct respondent to assist the process of removing lien from
complainant’s bank by providing NOC for the same.

The above mentioned reliefs no. GII; G.IIl and G.IV as sought by the
complainants are being taken together as the findings in one relief will
definitely affect the result of me?..nthq;j reliefs and these reliefs are

interconnected. . s

It is important to note that the conveyance deed was executed between the
parties on 12.06.2019. The conveyance deed is a legal document that
transfers the title of property from one party to another, signifying the
completion of the property transaction especially regarding payments
related to the purchase price, taxes, registration fees, and any other
contractual financial commitments outlined in the agreement. However,
despite the conclusion of the financial obligations, the statutory rights of the
allottee persist if any-provided under the relevant Act/Rules framed
thereunder. Execution .nf conveyance deed is a sort of entering into a new
agreement which inter alia signifies that both parties are satisfied with the
considerations exchanged between them, and also that all other obligations
have been duly discharged except the facts recorded in the conveyance deed.
The said clause reproduced below as:

That the actual, physical, vacant possession of the said

Apartment has been handed over to the Vendee and the Vendee
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hereby confirms taking over possession of the said Apartment /

parking space(s) from the Vendors after satisfying himself /

herself that the construction as also the various installations like

electrification work, sanitary fittings, water and sewerage

connection etc. have been made and provided in accordance with

the drawings, designs and specifications as agreed and are in good

order and condition and that the Vendee is fully satisfied in this

regard and has no complaint or claim in respect of the area of the

said Apartment, any item of work, material, quality of work,

installation etc., therein. :
It is pertinent to mention here that qojﬁplainant took the possession and got
the conveyance deed executed, without 'élny demur, protest or claim. The
complainant has neither raised any grievance at the time of taking over the
possession or at the time of eéxecution of the conveyance deed, nor reserved
any right in the covenants of the conyeyance deed, to claim any refund of
preferential location charges or any other ¢harges. Also it is a matter of
record that no allegation has been levelled by the complainant that
conveyance deed has been got eatig_m_.};:ed;-uﬁder goercion or by any unfair

means.

The Authority is of view that after the execution of the conveyance deed
between the complainant and the respondent, all the financial liabilities
between the parties cometo an end except the statutory rights of the allottee
including right to claim compensation for delayed handing over of possession
and compensation under section 14 (3) and 18 of the RERA Act, 2016. In view
of the above, the complainant cannot press for any other relief with respect
to financial transaction between the parties after execution of conveyance

deed except the statutory obligations specifically provided in the Act of 2016
Direct the respondent to pay an amount of Rs. 55,000/- to the
complainants as cost of the present litigation.
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52. The complainant is seeking above mentioned relief w.r.t. compensation.

53.

ii.

Hon'ble Supreme Court of India in case titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V/s State of Up & Ors. 2021-2022(1) RCR (C), 357 held that
an allottee is entitled to claim compensation & litigation charges under
sections 12,14,18 and section 19 which is to be decided by the adjudicating
officer as per section 71 and the quantum of compensation & litigation
expense shall be adjudged by the adjudicating officer having due regard to
the factors mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the comﬂﬁﬁg};ﬁf&speﬂ of compensation & legal
expenses. #':‘*’ m ]

Directions of the Authority:

Hence, the authority hereby passes ‘this order and issue the following
directions under section.37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Authority under

Section 34(f) of the Act of 2016:
The respondent shall, pay. interest at tHe prescribed rate ie, 11 % per
annum for every month ufdJayf&M%ﬁuunt paid by the complainant
after deduction of amount whlch has already been given by the
respondent as crﬁ;dit compensation fream-due date of possession i.e.,
09.11.2015 till the date of offer of 'pﬁssessiﬂn plus two months or
handover of possession whichever is earlier as per proviso to section

18(1) of the Act read with rule 15 of the rules.

The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e.,, 11 % by the

respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act.

iii. The respondent is directed to pay arrears of interest accrued, if any, after

adjustment in statement of account; within 90 days from the date of this

order as per rule 16(2) of the rules.

54. Complaint stands disposed of.

55. File be consigned to the registry.

fjeev Kumar Arora)
‘Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 09.08.2024
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