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sh. NikuniKedia
Smt. Vandana K€dia
R/O: Flatno.0204,
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Emarr tvlcF Land Limited
office:306-308,3'i floor, Square One, C-2' District

Centre Saket, New Delhi_110017 ***.0-, 
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Complalptno L
Date ot fllins c!4P!4!4

Toare otaecision'

"-gzo 
orzozz

22.07.2022
09.0a.2024

l
Shn SanJeev KumarArora

Sh. Iasdeep Kumar (Advocatel
i

ORDER

The present complaint has been filed by the complainants/allottees under

Section 31 of the Rea) Estate (Regulation and Development) Act' 2016 (in

short, the AcO read with rule 29 ofthe Haryana Real Estate (Regulation and

Developmentl Rules, 2017 lin short' the Rules) for violatioD ol section

11(4)ta) of the Act wherein it is inier alia prescribed that the promoter shall

te responsibre ror air oSrigations' responsibilities and funcnons under the

provision of the Act o. the rules and regulations made there under or to the

allottees as perthe agreement forsale executed inter se'

Unit and Prolect related details

l.

sh.l.K Dane (Advocate)

Lcomplainants i

lR"i@
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2. The Particulars of the Proiecl

paid bY the complainant' date

delay Period, if any' have been

the details of sale consideration' the amount

olproposed handing over the possession and

detailed in the following tabular form:

-- ---

1 tpase 33 orcomPr'rntl

l

l

l
--l
---l

l

l

PmvisioEl alloment letter issued on

L

26.08.2011

[paBe 39 of .ePlY]

Sr.

Total arca of the projed

Palm Gard.ns, S€.tor a3 Gurugram

H.ryan.1.

'I

3.

5

DTCP lk€nse no

f 
un,o,v "r,n-* _-1,"-*"_

aArea ror which li@nse was granted

t;;;;"*",***
;RERA regisration valid uPto 

-;ERA extension oi rcBht'ation vide

luu or zuru ud!!u '" '"'--_-

t|-.l12o20

Log@l D€leloPs Pvt Ltd and 2 other

Redsrered vide no'330 of 2017 dan

U.r_tO.ZOrZ 1t Z o,t to 12 and olh

faciuties atrd amenities)
=-rtlz:olt

loi o-zorg dateo oz os zors'

-.12.2019

rDn52o1'

PcN-09-204,2d noor, buildins no' 0

Oc(upahon ce.r'fi cate Brahted on

I

L_]
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1,1

14.09.2011

25.10.2013

29.03-2018

23.05.2013

Dae of execution oI buver's

aar€ement with original allott€e

Date of nomin.tion letter w'r't

Date of aS.eement to sell beMeen

subsequent allottee and complainants

EI ol honding orer the

suhte @ tetns ol rh$ tlolse ond subte't

6; o@et sl halns .onPhed ath ott the

terns dhd conditions ol ths butet s

olteedent ond not beng n delo|h undt'

nnv ot rhe oto!110s ol th6 huvet \

agr?nat t) ,nflPln^e ath alt

nr.vatont ldnrtnte\ da'untnrdtt 1n

etr., os Ptdr,bed bY the 'an?o^ 
thc

Lodpant Pto\ose\ ra hond '\et the

n^@\son al the unt @ithin 36 (thiftY

six) nonths Jrotu the ddtQ ol storl of

..n.rrudion. <ubted to hddr

enphonc olrhe pto tans af Ihe butet's

ooreenenr bj de ollo ee Theollod'elst

;rees ond undunordsthotlhe 
'omPanr.;n he .no ed to o stu<e PQrtod ol 3

tthree) onths, lor orytring ond

obtoni.6 th. comPl' on cQnifcoLe/

@cupdtion .e.aifi.oe in rcspe't ol the

uni. dnd/q fie Prolet'

Date of start otexcavation

d.ted 22,05.2019

09.08.2012

l

t_
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Total amouni Pard bY the

alLottces as per sratemenr of ac'ou'!

daled 22.05.2019, at paee '71 ol

09.11,2015

llotlr cEce Period is includedl

22 05.2019,atPage lthe

nt

l
1

1

o2.05.2019

08,05.2019

3105 2019 _l
zt

12 06.2019

B, Facts of the €omPlaints:

That the respondent issued an advertisement announcing a group housi'g

""f-V 
1""*t *'p'f* Cardens situated at Sector 83' Gurugram Haryana'

,rrOOr. rn",,n" original allottees i'e' Mr' Devendra Kumar Kakkar and

others were caught in the web of ialse prohises of the agent of the

."ro""a*, *.p-V *a paid an initial amount of Rs 7'50'000/_ through

.n"*" ir,* ,ou,20"' Thev were allotted the unit bearins no PGN'09

OZO+ trauing s,p"r luilt trp area admeasuring 1720 Sq' ft' in the above said

3.

77.
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5.

6.

*- ouRuemu , -,i-*,"a ,. 
" 

o,'ra., u"n,
That rhe original allonee and $e respondent e

' 
*' *" "' "-''; ;;" ,, 

' ' 
nd the complainants purcbased the said unit in

i:ffi,":,"n.* ";;;; o"o""""no srbsequenrrv thF orisindr drro'itPe

;;,:;;,;" '", n, rn 
'Ihe 

Name or Mr Ranb, sinPh Khdnna dnd othFr'

:;;";:";;;."" -'" "Ddorsed 
iD ravor orthem on 1710 2013'

Thrlrbeunrtwdsolleredlolheongrndldllo 
eeinrdloldlsrleconsidPrdllon

;,;,;;;;;"", he'!e'|ndrIP'|'erPrreotor' 5drFLon'rderatron

That on 28 05'2018 the respondent issued a nomination let@r in \trhich

l]jo;;,;";"'' 't" 
rhe nominadon rormirrrie\ ha!ins comprered and

*.;;;; ;;,'" ",''*i *'::-".::::i'::: :T::l:Tii':;:)
and ,e'pondenr arso ronr ^ 

n-* *':l:'-;",",n1, 
dnd o.sinar ar,ortee\.

whrch is rn hne with agreementbeMeen compr

,n" *.r"**' **** pavmen! r'tpipts and buver's agrPemenr Jlong

,,jir]#;;;;"'"'o comprarnanrs rhe (omprdinants round bu]err

;.,.J;;:;;.'', "r'"" s,nsentanJ brdsed conrrd'ru"rtprm' whrrh dre

,i""r, **'*, unilat€ral dnd dr5crimrnatorv in ndrure becau(e Pverv

:i::'" ;;;il s draftins in a on€'sided uav dnd d s n.re breach ol

ffi ;;",':;;' "t""""'onar 
alomentretter bv comprainants' wil cost him

#;; ;;;;. ";'"""onsiderarion 
varue or unit' when the comprai'ants

."rl,"o t* *'''' ""' 
praflices ol rcspondent aboui rhe delav pdvmrnt

::ilJ;;;,;";;","'' ;hi' rs <randard rure or companv and compan) wrrr

also compensate at the rate of Rs 7'5 per sq ft per month in case ofdelay in

;;;; ; *, bv companv 'Ij::X"il:,"iffi:"::::,i::::
arbitrary, unilater:l and discriminatory rcr

""*,,'"" 
**t *t- *ft with complainants because iicomplainants stop

;;;;;;;;;'";' """"ta,ments 
then i., that case respo.dent rorreit 1so/o

;;",;;;"'''"'"''erro the totar amount paid bv comprainants
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rn fdvour or

That after the endorsement wrs mrde on tne

;;;;;,;';"'", .n" 
'"'prainants 

with bona'nde intentio.,s continued to

-"* r"";;; -" t'sis olthedemand raisedbvthe respondent Durins

;;;;,;;;;'**,"'40s 2018'thedate oiendorsementonthebuvers

;;";, ,t" i"'pona"n' "i'"a 
demands or pavments vide various

::;";;,";,". *t'"t -"'e positiverv and durv paid bv comprainants A totar

;;;;;;,;-" *r,,'/'waspaid rhLts showinscompretesinceritvand

interest in proiect and the said untt'

s Thal ds per lhe ClausF - l0lal ol lhe sard ndr buter'' agrePment drted

" l;;i; 'n" 
**"*"* hdd asr€ed dnd promr\e to comprer. the

."".,*."""*" *ld nat and deiiver its poss€ssion withrn a period of 36

ir.,,o r,-r.""tt' -"" t tl-""]::::ljl:::::::1i[:::flr1"
date ofstart ofconstruction (date of start o

9. Thatihe respo$denthasbreached 
thet€rms ofsaid flat buyer agreement and

' 
;;;;; ;;" 

'" "iisations 
and has nor derivered possession or said nat

;;;":;;""'J""me orth€ bu.derbuver asreement rhe proposed

;,;";;';'",,,""'ver'sasreementwasdue 
on0e0a201s

10. that IhF complarndnrs ha\ paid rhe Fnnte sale consrderdlron along wnh

'' ,[;,:.;," ;,;:".,'.e reseon,,enl or h:e::h::1 
ffi ::[::::::il

charges Rs' 1,17'045/- exlra on sales pric

11. That the offer of possession offered bv respondent through intimation ol

' 
;:.."",.": -., n'" *,'0 ''* 

or pn\\e\non b"Ldu\e re'pond"nt wJ(

lU"r"O tn" ,""""'"' * ddtFd 08'0c 2n I c wiin irrrngenr ' 
ondirron ro Dav

cerBin amounts which are Dever be a pad ofagreementand respondent did

not received the completion ceriiilcate ofvarious other towers ofthe proiect

andason0s'05'20lgprojectwasdelavedapproxfourvears'Aithetimeor

7.
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i;.'"i;;",;;"" t",lt"r drd nor adrustFo the pendrrv !or derav posse\sron'

;.;;;;;; r"r'""ttuldercharsed 
th€ penartv @24% perannum and

;;:,";;;":;:'"" t''e the Rs 7 5/' sq rt o'rv' this is,resar' arbitrarv'

""**,, 
*'t"t''n1t""torv and above all respo ndent did not evenadjust a

il;;;;;""".'"'"' "tderavin 
posse'<ronevenarter dderdvor2 vedr\

;;;;;;;n' t'" '""'"dent 
sr\e phvsrcdrhandover or aroresrid properrv

""'.*n"' **'""t'i'*ments on 08'05'2019 from tbe complainanis'

12. The complainant informed the respondent through telephonicaily on dated

16.05 2019 that respondent is creating anomalv by not compensating the

."*rnr,"t "t "'t 
*tsession charges at the rate oiinterest specified in

;;;;.;;;,. 
"";""rainan* 

makes it'rear throush hisphone cal tbat'

;;;;;"t""t -"' ""i comp€nsate the comprainant at the same rate of

";,, 
;;;:"','''"""ts will approach the appropriate Forum to set

redressal The complainants also wrore several emails to respondent to pay

;:; ;;:'""'""';"'t"' as per RE*^ Act 20r 6' but respondenr ne!er prv

wh€nevPr complarnant enquire rboul lhe deldv

excuse ol gertrng approvdl from

po\seslron chd,se", '****t T"T:*. 
"",.,ed,red 

rhe derdv po<,einon

directors but trll date rhe respondent dic

13 rhat the cause of act- '"'"iil:i:'.":.""tTi::::::::J:i:iT;
the respondent initially on 17 08 2011

:;r;;;,;;""" ""t " 
t"rther arose wben respondent ra.ed /nesrected to

;'"r*' ; "'t flat on proposed delivery date rhe cause or ac on is

continulng and is still subsistingon dav-to-dav basis'

C. Relief sought by the complalnantsr

1 4. The complainants have souBht the following relief(sl :
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D,

Directthe respondent to pay delayed possession charges on the amount

paid by the complainant from the date of payment till the daie of

ii. Direct the respondent to refund Rs 1,17'045/_ amount unreasonablv

charged,n the nane of "OtherCharges' lwhich includes Rs 1'16'904/'

ior electricity connection charges and Rs' 14'160/_ in the name of

administrative charsesl after execution ofbuyer's agreement between

the resPondent and comPlainants

iii. Direct the respondent to retum entire amount Paid as GsT Ta by

complainant between 01.07 '2017 to 12'04-zo1a'

iv Direct the complainanfs bank to remove the lien nrarked over Fixed

Depo\itol Rs l.l9602/ inravourotre'pondentonlhepreter!otfJrur"

payment ofHVAT for the period of(0104'2014 to 30'06'2017) and also

direct respondeni to assist the process of removing lien from

complainant's bankbv providiDgNoC for the same'

v. Di.ect the respondent to pay an amount of, Rs 55'000/' to rhe

complaiDants as cost oithe present litigation'

Reply by respondent:

The respondent bv way of written reply made following sub|nissions

That the application for issuaDce of occupation certificate in respect of the

apartment in question was made on in June' 2017 i'e before the notification

of the Haryana Real Estate Regulation and Development Rules 2017' lhe

occupation certificate has been thereafter issued on 10'012018' Thus' the

part of the proiect in which the uDit in question is situated (Palm Cardens'

sector 83, Gurgaonl is not an 'ongoing Project" und€r Rule 2(1) [o) of the



16.

ilIIAREBA rc"_pffr,"--48 "f,.a{}eunuonm.l t

i#;;il;;i",,"-"" had approached the respondent and expressed an

,,"."r, , O-o"n** * *it in the said Project Prior to making the booking'

,i" "rtr", 
,a.""" 

"ducted 
extenslve and indepen'lent enquiries with

*a* ," ,n" Oa"" ""' it was only after the original allottees were tully

""*o"o "0"., 
,i -o*" of the proiect' that the orignal allottees took an

"O*t** 
*U 

""tted 
decision' uninfluenced ln anv manner by the

responalent, to bookth€ unit in question'

17 That a buyer's agreement dated 14'09'2011 was execlrted beMeen ihe

' 
Jnr*, "*u*' 

and the respondent lt is reiterated that the orisinal

",",,""", ", 
*" t't"'"""king allotment of the unit in question' represented

and assured the respo'dent lhat they would abide bv all the terms and

.""0n.* , the buyer's agreement' The respondent had no reason to

"u"0".r,n" 
Oo*'"0"'tne original allotees and proceeded to provisionally

allot the unit ln question in their favour' Bow€ver' the original allottees

defaulted in dmely remittance ol installments oniime'

18. Thatitis pertinent to mention that the respondent had offered Possession ot
__ 

,n" 
""n," O*"*" tnrough teBer ofoffer ofpossession dated 08'05 2019 to

*" ."lnr,"ra|rt'' T* *tpondent bad requested the complainants to remit

the amounts mentioned in the said lette' and obtain possession ofthe unii in

;:';,"; ""-"'"' 
the compiainants did not come rorward to obtain

0".""."." "tn" 
*n 

" Ouestion' lt is suhmjtted that the complainants drd

not ttru" 
"atqu"t" 

runa"t the relevant time The complainants int€ntionally

lingered on the matter in order to suit their own subiective interests'

lg,ThatitlspertinenttotakeiDtorecko.insthatthecomplainantshadobtained

possession of the unit in question and a unit handover letter dated

31.05 2019 had been executedbythe complainants' lt is submitted thatprior

to execution of the unit handover letter' tbe complainants had satisfied

themselves regardr'g the measurements' location' d''"*- 
T;T:;j
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etc. oltheunitin question.The complainants onlyafter satislying themselves

with all the aspects including shape, size,locatjon etc' of the unit in question'

executed the unit handover letter stating that all the liabilitjes and

obligations of respoDdent as enumerated in the allotment letter/buyer's

agreement stood satisfied Furthermore, the complainants have executed a

conveyance deed dated 12.06.2019

20. That it is pertinent to mention that the total co'sideration indicated in the

corresponding paragraph olthe complaint does not includethe taxes' cesses

and otherchargesthatare lisbleto be paid by the complainants rn accordance

with the terms and conditions jncorporated in the buye/s agreement'

21. That the complainants have purchased theunitin question from the origrnal

allottees after perusing all the relevant documents including buyer's

agreement executed by the o.iginal allottees

22. Copies of all the relevant documents have been f'led and placed on record

Their authenticiry ,s not in dispute Hence, the complaint can be decided on

the basis of these undisput€d documents and submission made by the

E. lurisdictionoftheauthorlty:

23. The Authority observes that it has territorial as well as subject matter

turisdiction to adjudicate th e present complai nt for the reasons given below

E.I Terriiorial jurisdicdon

As per notification no. llszl20t7-rTcP dated 14'12 2017 issued bv Town

and country PlanDing Department, the jurisdiction ot Real Estate Regulatorv

Authority, Gurugram shall be entrre Gurugram District for all purpose wrth

offices situated in Gurugram ln the present case' the project in question is

situated within the planring area of Gurugran district' Therefore' this
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authority has complete territorial jurisdiction to deal with tbe present

complaint.

E.ll Subiect matter ,urisdiction

Seclion 11(a)ta) of the Act, 2016 prcvides that the promoter shall be

responsible to the allottee as per aSreement for sale. Section 11(4)(a) is

reproducedas hereunder:

sectionll(4)(a)

Be rctoor-b? to olt obrsa'nrs 'etpon bt\tE\ o4r t,4 t-o1' r4dPt th'
orc\Lto1, of h - A\' a'nP 'ute' o4d 'egLtotnn\ 

IodP t44P!'dpt o' I thP

o oueeo.pP, Lheoq?Pncdtot 'aleorrotheo a-n'Dnutottott'P u:thp a\P

no! be, dti *e rcn;eqnce of att the opoftnenL', ploLt or bundinss as the co*
n;y be, to the otlottee, u rheconmon oreos to the o$ociotion ofollottee or the

conpetent outhority, os the cose mo! be;

Section 34_Fulctionsof the Authority:

34A of the Act Ptovils to en;urc conptionce aftheoblgations cun rpan the

i,il..1t*, tt" "in"," ",a 
,n, ,eat enote oeents under this 

^'t 
ond thc rutes ond

rcgLlationt node theteu nde r

24. So, in view ol the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint 
'egarding 

non'compliance ol

obligations by the promoter leav,ng as,de rompensation which is to be

decided by the adiudicating officer iipursued bv the complainant at a later

stage.

F. obiections raised by th€ respondentr

t.l Oblection regarding that th€ respondent has mad€ ar application for

Erant ofoccupation c€rtlficate before comlng into force ofRERA

25. The respondent-pro moter has raised the contention that the p'ovisions oi

the Act of 2016 , are not applicable to the project as the respondent has

already applied for obtaining occupation cernficate from the competent

authority on lune 2017 i e.,b€fore the notification ofthe Act and the rules
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made thereunder. As per proviso to section 3 ofActof2016' ongoing projects

on the date of commencement of this Act i'e' 01'05'2017 and for which

completion certificate has not been issued' the promoter shall make an

applicationto theauthority for registration ofthe said projectwithin a period

ofthree months from the date ofcommencement ofthis Act and the relevant

part ofthe Act is reproduced hereunder: _

Provded thdt pratects that ore ongans on the dote ol annqenent al
in"i-t'na ri' in'n*' oapt"tbl -Itr'ot"to 'utbP"r\'tPd 

tt)P

o'nnolet \hah noxe an appr oto4 t thPALlo'n) to''eont'ottoraI
i;;.;,;;';;"., *;,,"; p'''"o "' "'"" n 'tt) \oa 'c dot" r
conn e n.enen t of th r Act:

26. The legislation is very clear in this aspect that a pro)ect shall be regarded as

"ongoing project" unti) receipt of completion 'ertificate 
since' no completion

certificate has yet been obtained by the promoterbuilder with regards to the

concerned proiect, the plea advanced by it is herebv rejected'

F,Il Whether the complainant can claim delayed possesston charges after

execution of conveyance de€d

27. The respondent stated that the complainants have alleged that the

possession of the unit was to be Siven not later than August 2015 and

therefore calrse of action, ii any, accrued in favour of the complainants in

201s.The counsel for the respondent also stated at bar that the conveyance

deed ofthe unit has already been executed in favour ofthe complainant on

12.05.2019. The transaction between the parties stands concluded uPon the

execution of conveyance deed'

28. It has been contended by the respondent that on execution of conveyance

deed, the relationship between both the partics stands concluded and 'o
right or liabil,ties can be asserted by the respondeDt or the complainant

against the oth€r. Thereiore, the complainants are estopped from claiming

any interest in the facts and circumstances ofthe case'

PaSe 12 of23
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29. It is important to look at the definition oi the term 'deed' itself in ord€r to

understand the extentofthe relationship between an allottee and promoter'

A deed is a written document or an instrument that is sealed' signed and

d€livered by all the parties to the contract (buver and seller)' It is a

contractual document that includes legally valid terms and is eniorceable in

a court oilaw. lt is mandatory that a deed should be in writing and both the

parties iDvolved must sign the document' Thus' a convevance deed is

essentially on€ wherein the seller transfers all rightstolegallv owD' keep and

en)oya particular asset, im movable or movable' ln this case' the ass€ts Lrnder

consideration are immovable propertv' On signiDg a convevance deed' the

original owner transfers all legal rights overth€ property in question to the

buy€r, against a valid consideration (usually monetarv)' Therefore' a

'conveyance deed' or'sale deed'implies that the seller signs a document

stating that allauthority and ownership ofthe property in question has been

tr.nsferred to the buy€r.

30. From th€ above, it,s clearthaton execution ofasale/ convevance deed' only

the title and interest in the said immovable property Ih erein the allotted u nit)

is transierred. However, the conveyance deed does not conclude the

relat,onship or mark an end tothe liabilities and obligat'ons ofthe promoter

towards the said unit whereby th€ right' title and interest has been

tr:nsferred in the name ofthe allottee on execution ofihe conveyance deed'

31. The allottees have invest€d their hard_earned money and there is no doubt

that the promoter has been enioying benefits oi:nd the next step is to get

their title perfected by executing a conveyance deed which is the statutory

right ofthe allottee. Also, the obligation ofthe developer - promoter does not

end with the execution ofa conveyance deed' Therefore' in furtherance to the

Hon'ble Apex Court jLrdgement and the law laid down in €ase titled as wg

Cdt. Artiur Rohman Khan oni! Ateyo St'ltano an'l Ors' vs DLF Southern

*HARERA
d)- eunLLennv
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Homes Pvt Ltt. (ttow Knotn as BEGUR OMR Homes ht- Ltl,) ond Ors,

(ctvtt appeal no. 6239 ol 2019) ttoted 24.0a,202U the relevant paras are

reproduced herein below:

''34 fhe developer hos not disputet) these codnunicotion' Though thee are

lov connunicotions issued by the developet the appellonts subnitted
thot thev ore not isoloted oberrotions but lt inta o Pat|rn The developer

does noi srota thot it wos wiuins to ot'fer the fiot purchoYs pose$ioh ol
then lots and the right ta execute convevohce oI the lats vhile rcYNihg
then ctdin fur conp tution for dela! On the contrur! the tenor olthe
cohmunications indico?s thot while executing the Deeds ol converonce

the ltot buyets were inlomed thot no fam of protest ot rcsemtion \|ould

be ;cceptoble. The lat buyers werc esehtiallv ptesented \|nh on Lnlat
hone oJ ?t he' Alo'rt4s thet 

'ight 
b Pu4uP t hPr dttn\ hn whi h pvcnL

ttev *outanot sa posies'on 6/ .leh theaeontn"t o' ta fot\ot\erhe
t;n5 n otdct @ peqa t thdEiith @ ne lta5 d Lh" h tha tlod potd

volloble consideration ln thiq backdtop the sinPle question whnh we

need to oddre* b whethet a llat bulq who seeks to espouf o clain

dgoinst the develoPet lat delotaA p.^gnon con qs o cohgquence oldoins

s; be conpetted to deler the rtsht to obtain o convevonce to perfect then

ti12. h w;uld, in our vie$ be nonikstlv unre$onoble to etpect thot in

order to pulue d .taih lor conpensotkn lor detored handins ovet oJ

oos\es'on, the putha\ qu! indPfh'telv d4 ,banna o @n@!ot"
'ol 

the pon(4 pu.cha*d ot, tt tte! e"k to ob'an a Deed ot CoaQvan' ?

t; losake the ;bht ta clai corp Mttoa lhis bosicottt is o position

wiich the NCDRC has spaued We cannot countenonce that view'

rh? nol n'rcha\edhtn"d hard coned ao..f 1 ,' arr .po.arublp ta

",^"n; .,oroe a^t ldonot.@rs Io.ttte pur ho-?t LopqPcrthP P
'," 

^, -.-"^ "n'-n 
ni'" o*n ahor'?d'ndP, ttte le'a: at ttQ AEA Brt

the suinssion of the devetoPet ls thor th. Purch6q loBdkes the rcne't!
h"to,e the Lontuae, lotua bv seehns o D.ed olcontryan'e Ia o 

'p'*.ho an'tru.1bn @Lt.t t@d ro dn ab.urd .on.eqL"n e ol rPotino t h"

h't ho\u enhe, Ioaboadaa o tust \lo'n a\o N.d 'a' fo'obtohtng th"

:"""","^," * ,o detnPi oaat the pp\'ti.n ot the D"Pd ot

Con'qonce pen,rnq pratroAea .onsufie. huqomn

32. The authority has already taken a view in in Cr na 4031/2079 antl others

tlleat as Varun Gupta V/s Emaar MCF Lanil LlmLeil dnd o'hers and

observed that the execution of a conveyance deed does not €onclude the

relationship or marks an end to the liabilities and obliSationsofthe promoter

bwards the subject unit and upon taking possession, and/or executing

conveyance deed, the complainant never gave up his statutory right to seek

delayed possession charges as per the provisions ofthe said Act
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33. After consideration of all the tacts an d circu mstances, the auth ority holds rhar

even after execution ofthe conveyance deed, the complarnant altotree cannot

be precluded from his right to seek delay possession charges rrom the
respondent-promoter.

C. Findings on the relief sought by the conplainants

C.l Directthe respondentto pay delayed possession charges.

34. In the present case the original altotree and the respondent enrered into a
builder buyer agreement on 14.09 2011. 'the comptarnants purchased rhe

sajd unit in the projecr fronr original atlotrees and subsequently rhe orjginal
allottee transler the said flat in the Name of original allottees and ,buyer,s

agreement/r was endorsed in favor of them on 28.05.2018 . Therefore the

complainants became the 1i subsequent atlottee and stepped into rhe shoes

olan allottee on 28.05.2018.

35. ln the present complaint, the complainanrs intend to contjnue with rhe

project and are seekinS delay possession charg€s as provided under rhe

p.oviso to section 18(11 orthe Act. Sec 18(1) proviso reads as under.

"Section 18: . Return ol omount ond compensotion

13(1) [the p.ohater loils tocohplete atis uhabte togive possession af
anopottnent plot, or buikJing, -

Provided thdt wh*e on ollottee does not intend to wthdto\| fron the
ptokct, he sholl be poid, by the pranoter, interest lor every nonth of
deloy, till the hondjng oter oI the passession, at such rctz as noy be
preyribed

36. Clause 10 olthe buyert agreement September 2011 provides for handjng

over ofpossession dnd r. reprodu, ed beiow

aouse ,0 G) rhe ol hon.lins owr the P8session

subject to tems aI this ctouse ond boftins lorte mokure condirions
subject to the Allottee hoving cohplied ||ith all th. tems ond conditi@s
althis Agrcement ond hot bang in deldult unt)er any of the prcvisions of
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thb Agrce ent ond conplionce eint
docunentotion etc, os presqibed br the Catnpon!, the conpon! ptuposes

to h o nd ovet the po sessj on al the U h i t w t t h n 3 6 (1'h trt! s ix ) n o n t hs lroh
the dote al nort of const uction, subject ta timetr conptiance ol the
protisiaat althe Asreetnent b! the ltl. ee The Attokee as.ees ond
understands thot the conpohy sholl be entttled ta a grdce period ol3
tth.ee) nonths, lot opplltns ond obtotnns thc camptenon
cqtif.ate/occupation certilicate in respe.r ol the Unit ond/ar the
Project

37. Admlssibllity of grace period I The promoter has propo sed to hand over the

possession of the unit within a period of 36 months from the start of

construct,on. The dat€ olstart olconstruction is 09.08.2012 .Further. it was

provided in the buyer's agreementthat company shall be entitled to a grace

period of three months, for applying and obtaining the completion

certiiicate/ occupation certilicate in respectolth€ un,t and/or the protect.

38. The Authoriry put reliance on the judgement of the Hon'ble Appellate

Tribunal in app€al no. 433 of 2022 tilted as Emaar MGF Lamd Lintted

Vs Babia Tiwari and Yogesh Tiwari, wherein it has been held that ii the

allottee wjshes to continue with rhe project, he accepts the term of the

agreenent regarding grace period of three months for apply'ng and

obtaininqthe occupation certiffcat€. Therelevant para is reproduced below

ComDlaintNo.4A20of 2022

ott ptovstons kmahties,

As per se.tion 18 ol the Act, il the project oI the pronoter is detoyed

ond il the ollottee wishes to withdtuw then he hos the option to

withttow lron the ptoject and ,eek refund oI rhe anounr ot il the

allotree doet not intend to with.lrow lro the p/oject and |'ish4 ro

continue with the prokct, the allonee is ro be paid intercst bt the

prcnot t lot eoch nonth ol the delay. tn our opinion ifthe ottott@

withet to conanue wirh the ptuject, he a.cepts rhe tem ol the

agteenent regardins smce period oI thrce nohths lor appua @d

obtoining the occupdtion cedificote. So, ir view ol the obove eid
circunstonces, the dppellont.pro oter is entitled to avdil rhe gra@
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Ocupation Certiftore.

39. Therefore, in view of the above

provisions of the Acl the author,ty is

entitled to avail the grace period so

applying and obtaining the occupation

ConDlaintNo.4a20of 2022

period so praided in the ogrcenent lot opplying ond abtoining the

judgement and considering the

of the view that, the promoter is

provided in the agreement for

.ertificat.. Thus the due d.te of

40.

handing over of possession comes out to be 09.11.2015.

Admissibility ofdelay possession charges at prescrib€d rate ofinterest:

The complainant are seeking delay possession charges however, proviso to

s€ction 18 provides that where an allottee does not intend to withdraw lrom

the project, he shall be paid, by the promoter, interest for every month ofby

delay, tillthe handing over ofpossession, at such rate as may be prescribed

and ,t has been prescrlbed under rule 15 of the rules. Rule 15 has been

reproduced as under;

(1) Fat the purpase ol pravi on 13,and \ubiections (4)

nrlbed sholl be the Stote

IMCLR) is not in Lse, it sho be reploced by such ben.hnotk lending.otes

which the Stote Bankollndio no! lix hotu nne n tihe lor lendtns to the

genetolpublic.

41. The legislature in its wisdom in the subordinate leg,slation under the

provision of rule 15 of the rules, has deternined the prescnbed rate of

interest. The rate ofinterest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice,n all thecases.
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42. Consequently, as perwebsite ofthe State Bankoflndia ie, https://sbi co in'

the marginal cost oflending rate (in shoG MCLR) as on date i e, 09 082024

is @ 9 %.Accordingly, theprescribed rate ofinterestwill be marginalcost of

lending rate +2% i.e., 1l%.

43. The deffnition of term 'interest' as deffned under section 2(za) of the Act

provides that the rate of interest chargeable hom the allottee by the

promoter, in case ofdefaulf shall be equal ro the rate ofinterest which the

promoter shall be liable ro pav the alhftee. in cas€ of default The relevant

sectron Ls reproduced below:

*HARERA
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'(za) "intetest' neons the rctes olint^st Polable b! the pranotet ot the

ollottee, os thecase na! be

Exptanation For rhe purpoY oJ this clous-

0)

tl

the rotc of interest chorgeable fron theollo

y the pronatet to the ollottee :holl be lrcn the

#

ai* o" *i.iu u. ",* i* tnaunt ot ant Du" tt'?ot tttt t'" dot"

th" onntd d bot Lht@t trd t4t"t \t r? coh r t-lL tl"d -nd t\'
np,e! payoDt; by fi" otlLIre" to Ine p"o1otet st)"tt b r^n th" da"

rni oni.e epau. p.ynqt tat\PDto^otP' t tt th lote t' 
^ 

potd

44. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e, 11 o/o by the respondent/promoters which

,s the same as is being granled to them in case ofdelayed possession charges'

45. On consideratron ot the doruments availaHe on re(ord and submissions

made regarding contravention of provisions of the Ast' the Authority is

satisfied thatthe respondent is in contravention oithe section 11(4)(a) ofthe

Act by not handing over possession by the due date as per the agreement' By

virrue ofclause 10 ofthe agreemenL the possession of the subject apartment

was to be delivered witbin 36 months from the date of start of construction'

For the reasons quoted above, the due date ofpossession is to be calculated

fr.m the dateofstartofconstruction i.€',09 08 2012 and the said time period
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of three months is allow€d, therefore due date ofpossession comes out to

be 09.11.201S.

46. Sectio. 19(10) oltheAct obligates the allottee to rake possession ofthe

subject unit w,thin 2 moDths frorn the date oi rece,pt of occupation

certificate. ln the present complaint, the occupation certif,cate was granted

by th€ competent authority oD 02.05-2019. The respondent offered the

possession ofthe unit in question to lhe complainant on 08.05.2019. So, it can

be said that the complainant came to know about the occupation certificate

only upon the date oloffer of possesslon. The handover letter was given to

the complainants on 31.05.2019. Therefore, in the interest of natural justice,

the complainant should be given 2 monthi tirne from the date of oiler of

possession. This 2 month olreasonable time is beinggiveD to the complainant

keeping in mind that even after intimation ofpossession practically he has to

arrange a lot oflogistics and requisite documents including but not limited to

inspection ofthe completely finished unit, but this is subject to that the un't

beinghanded over at the time oftaking possession is in habitable conditjon.

It is iurther cla.ifled that the delay possession cbarges shallbe payable lrom

the due date olpossession i.e., 09.11.2015 till the date of offer of possession

plus two months or handover ofpossession whichever is earlier'

47. Accordingly, the non-compliance of the mandate contained ,n section

11(4)(a) read with section 18[1) ofthe Act on the part or the respondent is

established. As such the complainant is entitled to delay possession charges

after deduction olamount which has already been gjven by the respondent

as credit compe.sation at rate of the prescribed interest @ 11% p.a. w.e.f.

irom the due date oi possession i.e., 09.11.2015 trll the date of offer ot

possession plus tlvo months or handover olpossess,on whichever is earlier

as per provisions of section 18(11 of the Act read with rule 15 ofthe Rules.

G.ll DlrecttherespondenttoretundRs. 1,17,045/_amountunr€asonably
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charged in the name of"other charg€s" (r,hich includes Rs 1'16'904/'

for el€ctrtcity conn€ctlon charg€s and Rs 14,160/_ in the name ot

admlnlstratlve charges) after ex€cution ofbuyer's agreement between

the respondent and comPlainants

G.Ill Direct the r€spondent to return €ntire amount paid as GST Tax by

complainant between 01 .O7 .2017 lo 12 O4'zOlA'

c.Mlr;ct the complainant's bank to remove the lien marked over tlx€d

depositof Rs 1,19,602/_ ln favourolrespondenton the pretextof tutur€

payment of trvat for ttre period of (01.04 2014 to 30 06 2017) and also

airect responaent to asslst the process of r€moving ll€n from

complalnant s bank by providing NOC for the same

48. The above mentioned rel,efs no GI, GIll and G'lV as sought by the

complainants are being taken together as the findings in one relief will

definitely affect the r€sult of fhe other reliefs and these reliefs are

interconnected

49. It is important to note that th€ conveyance deed was ex€cuted between the

parties on 1206.2019. The conveyance deed is a legal document that

transfers the title of property from one party to anoth€r' signirying the

completion ot the property lransaction especially regarding payments

.elaterl to the purchase price, taxes, re8istration lees' and any other

contractual financial commitments outlined ln the agreement' However'

despite the conclusion ofthe financiat obligations' the statutory rights ofthe

allottee persist if anv provid€d under the relevant Act/Rules framed

thereunder. Execution of conveyance deed is a sort of entering into a new

agre€ment which inter alia signifies that both parties are satisfied with the

considerat,ons exchanged betwe€n th€m, and also that all other obligations

havebeen duly discharged except the facts recorded in theconvevance deed'

The said clause reproduced belowasl

Thot the octuot phlsnol rocont pos5eon ol the sod

Apottnent hos been honded ovet to the vendee ond rhe Vendee

PaBe 20 nf23



herebv cohfirms takihg avet pasesian althe totd Apartnent /
potkth! spoce(s) kan the vendos oftd sotitJiins hinvtl /
hesell thot the Lansttuctnn os olsa the votioLs nnollouons like

etedrilconon work, sontory fittthss woter and sewerose

connectrcn etc. hove been ode ond prcwle.1in occatuahceeith

the dtuwings, designs ond specilcotrcns os agrced ond ore n saod

or.let ond condition ohd that the vendee is lLlu sotislied in this

regor.l ond hosno co plontot cloin in'espectalthe orco olthe

soid Apottnenl on, iten ol wotk no|riol quolitv ol wotk

i nsto I lo nan etc., th e.eth

50. Itis pertinent to mention here that complainant took the possession and got

the conveya.ce deed executed without any demur, protest or claim' The

complainant has neither raised any grievance at the time of taking over the

possession or at the time of execution ofthe conveyance deed' nor reserved

any right in the covenants of the conveyanc€ deed, to claim any reiund of

preferential location charges or aDy other charges' Also it is a matter of

record that no allegation has been levelled by the complainant that

conveyance deed has been got e.\ecuted under coercion or by any uniajr

51. The Authority is of view that after the execution ol the conveyance deed

between the complainant and the respondent, all the financial liabilities

between the parties come to an end except the statutory rights ofthe allottee

includiDg rightto claim compensation for delayed handing over ofpossession

and compensation undersection 14 (31 and 18 olthe RERA Act' 2016' ln view

ofthe above, the complainant caDnot press for any other reliefwith respect

to finaDcial transaction between the parties after execution of conveyance

deed except the statutorv obligations specifically provided in the Act of2016

G.V Direct the respondent to pay an amount of Rs 55'000/_ to the

*HARERA
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complainants as cost otthe present litiBatlon
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52. The complainant is seek,ng above mentioned relief w.r.t. compensatjon.

Hon'ble Supreme Court of India in case titled as M/s Ne\t)tech Ptomoters ond

Developers Pvt Ltd. v/sState oIUp & Ots.2021.2A22(1) RCR (C),357 held thar

an allottee is entitled to claim compensation & litigarion charges under

sections 12,14,18 and section 19 which is ro be decided by rhe adjudicating

officer as per section 71 and the quantum of compensation & litigation

expense shall be adjudged by the adjudicating offi.er having due regard ro

the iacto.s mentioned in section 72. The adjudicating officer has exclusrve

jurisdiction to deal with the complaints in respect oicompensation & legal

H. Dlrections ofth€ Authorityl

53. Hence, the authority hereby passes this order and issue the aollowing

directions under section 37 of the Act to ensure compliance of oblgations

castupon the promoteras perthe tunctjons entrustedto theAuthority under

Section 34[f] ofthe Act of2016:

The respondent shall pay interest at the prescribed rate i.e., 11 % pcr

annum for every month ofdelay on the amount paid by the complainant

afte. deduction of amount which has already been given by the

respondeDt as credit compensation from due date of possession i.e.,

09.11.2015 till the date of oller of possession plus two months or

handover of possession whichever is earlier as per p.oviso to section

18[1) ofthe Act read with rule 15 olthe rules.

ii. The rate of interest chargeable from the allottees by the promoter, in

case ofdefault shall be charged at the prescribed rate i.e., 11 % by the

respondent/promoter which is th€ same rate of interest which the

PaBe22 ol23
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54.

s5.

complaint No. i€20 of2022

promoter shall be liabte to pay the allottees, in case otdefautt i.e., the

delayed possession charges as persec$on 2(zal ofthe Act.

iii. The respondent is directed to pay arrears of int€rest accrued, it any, airer

adjustment in statement of accounti within 90 davs lrom the date otrhis

orderas per rule 16[2] ofthe rules.

Compla,nt stands d,sposed ol

File be consigned to rhe regisrry.

Haryam Real
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