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ORDIR

1. Ihis order shall dispose of both the complaints titled as above liled

before the authorily under section 31 oi the Real Estate [Regulatron

and Developmentl Act, 2016 (hereinafter referred 3s "the Act"l 
'ead

with rule 28 ofthe Haryana Real Estate (Regulation and Developmentl

Rules, 2017 (hereinafter relerred rs "the rules") for violatlon of

section 11[4](a) oithe Act wherein it is inter alia Prescribed that the

promoter sball be responsible lor all its obligations, responsibilities

and tunctioDs to the allottee ns per the agreement for sale executed

inter se between Parties.

NAME OF THE qUlIDER

PROIECT NAME

s. No. !?!1!.
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Complajnt No's 1661oi
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The core issues emanating from them are similar in nature and the

conrplainant(s) in the above referred matters are allottees ol the

project, namely, "Neo Square" being developed by ibe same

respondent/promoter i.e., M/s Neo developers Private Limited. The

terms and conditions ofthe Memorandum ot Understanding, tsuyer's

Agreement aga,nst the allotment oi units in the projeci of the

respondent/builder and fulcrum oi the issues involved in both the

cases pertains to failurc on the part ofthe promoter to deliver timelv

possession of the units in question, seeking award of assured rerurn

ull lhe exe, ution ol lrrsl lFdse dnd.ertain othet i\'ues

The details ol the complaints, reply to status, unit no., date oi

agrecment, possession clause, due date of possession, total s.rle

consideration, total paid amount, and relief sought are g,ven in the

unto cone;;v uPon/or p or b rtE etucution of this Mou an onount ol

Proicct Na.ieand Nco Developc.s Privatelimited al Nco squart ,

Location L !9c!ols lqe-curuC.!!r'
o.cupJtiun t erl'fi,!!+ Nol obuined .

"'ontL 
t\nolth.'o tl Drtt\lno onpn'

wt\ta th" .o.d.pa " r io.o?d w in thnu h\ naT datp at P ?-,uo. t

th6 asreenent or J.on the stott ol consttuctian whichever 6 lotet and

appb lot g,dnt01.onple or o tpon,!-qttllroLe

assure.l Retttu Clause '

-7hor oooinn the tatal bosic sole considerotion oJ Rt10'00,000/ (Rupe6

Eh h;s onty) detcrhinet) os pe. ctouse 3 obove the Attotteeh) hos potd
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RS,1O,45,OOO/- tRLppe\fen to.s rot D-rr. tt'ou,ona ontv' rmtuae' asp

& ServiceTox), towords advance/pon considerotion of the unit, the rcceipt

||hqeal conpany hereby odmirs ahd acknowle.lg4.

The Conpany hot pod asured rctutn for two teaB in odvonce brnling
anouht Rt4,62,427,A0/- tRup@s Fo Lacs SitA 7wo Thouand Four Htndred

f\|enlf Seven ond Dighry poke Onl!) before deductio^ of Tax ot Soutce ahd sholl

po! o nonthlr ossured return oJ Rt22,500/' (Rryees T\|enrt T'/o Thouend

fke Hundred Only) on the total anolnt recetwtl with ellect Imn 13'

Deembet2olA before deductian of Tax ot Saurce and edi@ tax ess ot onv

onher leq whrch is due ond potable b! the Allouee(s) to the Cohpanv. lhe

batonce sate considetution sholl be Pqtabk bv the Allottee(s)to the conpanv in

ocotdance 
'9ith 

the Patnent Schedule dhne\ed os Annexure !. The nonrhu

assu/ed retlm shall be poid Lo the Allottee(s) until the comtueocenent oJ the

lirst lea& on the soid unit This sholl be poid lran the ellective date.

1



HARERA
GURUGRAN/

AP Amount paid by thqalloitee(sl
Th. aibresajd cornplaints wcre nled against the promoter on acco

otviolationof theMemorandumof Und€rstanding,BuveisAgreement

against the allotment ofunits in the p.oject ofthe respondent/builder

and for not handing over the possession by the due date, seeking

award of assured return till execution of first lease, to completc the

5. It has been decided to treat the said complaints as an application for

non-compliance of statutory obligations on the part of the promoier/

respondent in terms ol sectlon 34(0 of the Act whi.h mandates the

authority to ensure compliance of the obligations cast upon ihe

ComplaintNo's.1661oI
2023 & 1562 ol 2023

,1.

are elaborated as followsl
abbreviation Full fom
'r\c T.ti! srle consideration

1 DirEct the respondcnt to pay assurd retu.n to lhe complainant @ Rs22,s00/
tillthe execution offirst leaseded
Dircct the r€spondent to ofler of
and duly demarcate the unir
Dircct the respondent to execuie regisrered .onvcydn.e deed dft' r.bIr n ns

possesnon afrer complenon of (ontltucljon

rhaiomplJininl in thrrbovecompl.lnt3h.v.{uahr rhP followr nE relrelrl

4 setasidethe illegaldedand letterda n!
rlod' lh the table referred ahove, certai. abbreviations

_l
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promoters, the allottee(s) and the real estate agents under theAct,the

rules and the regulations madethereunder.

6. The facts ot both the complaints filed by the

7.

complainan(sl/allottee[s] are also similar. Out of the above-

mentiored case, the parnculars ot lead case CAII661/2023 titled as

Tulsi Malhotra V/S M/s Neo Developers Private Limited arc bcin1

laken into consideration lor determining the rights oa the allottee(,

qua assured retu.n till execution of fi.st lease deed, to complete the

unit, offer possession after obtaining the occupation ce.tiiicate and

execute the conveyance deed.

lJnitand proiect r€lated details

'lhe pailiculars of the proj.ct, the detajls of sale consideration, the

anrount pajd by the complainant(s), date of proPosed handins over

the possession, dday period, if any, have been detailed in thc

followins tabu lar lorml

Sr.

No.

1.

; Nature ofthe project

Registered

109 of 2017

Sector109,

HRERA reSisiered

D.ted 24.08.2017
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License no.102 of 2008

Dated' 15.05.2008

54-A, Floor-3d

(As on pase no.38 ofcomplaint)

250sq.ft.

(As on page no.38 ofcomplaint)

73_\2.2016

(As on pa8e no.35

1312.2016

[As on pase no. 15 oacomplaint]

6

7.

10. 
JDue

clausc 3 ofthe !1OU

The canlpdny shoil com\lete the

construction ol the sdid

Building/Conplex, within whith

the said spo.e is lacote withtn 36

months lrom the date of
execution this ogreeme t or

Jrom the statt oJ co,rsttuction,
whlchever ]s later ond apply ior
grant of com\lehon/occvqancY
certificste- The conpdny on grint
of Occuponct Certificate shall issue

lnal letkrs to the Allottees) who

sholl ulithin 30 days, thercol remit

lEmphasis suppliedl

13

ofcomplaint)

I

t2 2019

5

4
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36 monthslcalculated

agreelnentl

l

First ler.e deed and addendum

The Conpony sholl sholl poy d nonthly
osured rctutn af Rs.22,500/- (Rupc6
Twenty lwa lhau\ond I'iN. llundrcd
aht!) on the tatal anouhr tu.eived wnh

elJe.t Iton 13-Decmber201a beJbrc

deduction aJ TaN ot Sourcc ond serviLe

tor, cess ot ony orthet lerywht.h i\ dre

ond poldble by the Attottee(s) ta lhe

Compoh! The bakthe m,.
consideruttan shutl be paloblc br the

Allottee(s)ta the catnpony tn u..ardance
with thc Pdydent khedLle onnexed o\
Ann.xure-!, The nanthly ossrred rctrtn
shatt be poid to the Alkntee(s) uatil the
eontued.ement of the lrst teose on

the sai.l unit l'hs tholl be potd lioDt

(As pe. l\4.0.ti datcd 13.1 2.20 I (,1

Rs 10,00,000/

;, |,* pard by the *r.torrOOO/

(As per M.O U dated 13I2.2016)

24_0?.2020

01.10.2020

[As on pageno.105 ofreply]

SSofcompldint)

07 -t2-2021

Lease assignment request

16 Remind€rs sent b!
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Compl.int No's 1661of

(As on pase no.106 ofreply)

07 06.2021

22.02.2024

[As per additional documents
filed by the complainant on
03.05.2024',)

.cufat nn c.rtifiLdte

B. tacts ofthe complaint

8. The complainants have made the lollowing submissions:

II

t. 'lhat the respondent i.e., N{/S Neo Developers P.ivate Limited is

engaged in the business activitres relating to construction,

development, marketing & sales ol various types oi resident,al &

commercial propertjes to its various custome.s/ clients and works for

gain.

'lhat the complainants have purchased unit no. 54 on 2710.2016 in

the name ol Pulkit Malhotra in the project namely "Neo Square

situated in Sector 109. Dwarka Expressway, Curugram. The

representatives of the respondent represented that the proiect

consists ot multiple towers having sPace lor retail, food coLrrt, seN'.e

apartment, hyper mart, rcstaurants, cinenu, and olfices etc.

The directors olthe company assured the complainants that thcy have

nlready obtained all the nrandato.y permissrons/clearances to

19. O

1lt.
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construct the project and further assured that the const.uction of the

project willbe completed within 36 months ofpurchasing the unit.lt is

submitted lhat the unit has been sold by informing a bundle of lies

wherein a bloomy picture of the project was shown to the

That the representatives of the respondent induced the complainants

to purchase the unil in under dle "Assured Return Plan'wherein the

respondent unde(ookto make the payment atthe rate oi Rs.90 per sq.

It. per month lor the area purchased i.e. 250 sq. ft (23-22s76 sq- mtt )

It was agreed under the MOU that a monthly return ol Rs.22,500/-

shall be payablc as Assured Return i.om 13.12.201a, if full payments

towards the unit are made bythe complainants at the timeolbooking

o. at the time oiexecution ofMemorandum of Unde.stand,ng.

That based on the above,nducement and assurances Mrs. Tulsi

N{alhotra purchased a restaurant unit on Food Court situated at third

floor at havins area admeasuring 250 sq. ft. [23.22576 sq. mtr'] super

built up area. However, larer on the said unit was endorsed in the

name of [4r. Tanush Malhotra on 1911.2018 and the Memorandum of

Undcrstanding and Buyers Agreement both were ex.cuted on

13.12.2016, wherein Priority No 54_A was assigned ior the restaurant

unit in the iood court. The rate of Rs4,000/_ Per square feet rlas

arrived and agreed on the condition that the respondent would be

adjuning the assured return of 2 years amounting to Rs.4,16.185/-

towards the sale price olthe unit purchased. The complainants prid a

sum oi Rs.6,28,815/- vjde cheque no. 383337 of Rs 1,00,000 dated

2210.2016 drawn on Syndicate Bank and cheque no. 383341 of
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Rs.s,28,815 dated 06.12.2016 drawn oD syndicate Bank and

Rs.4,16,185/-was adjusted as assured return paid in advance fo. two

years. In this way a sum of Rs.10,45,000/- was duly received by by the

respondent dated 30.11.2018. It was agreed under the l\4OU that a

mo.thly return of Rs.z2,500/- shall be payable as Assured Retu.n

rrom 13.12.2018.

VI That the respondent demanded Rs. 50,000/- on account of VAT from

th e complainan ts, s€veraltimes despite the lact that the same was prid

at the time of very first demand only on 17.05.2017 by way of cheque

no.383348.

VII. The wrongful acts of the respondent are not only limited to this, the

respondent have deducted TDS on the Assured Return paid from April

to lune,2019 but till date has neither issued TDS certificate for the

same nor deposited the deducted t:x to the authorities due to which

the tax liabilities ofthe complainants have increased.

vlll. lhat the payments ofassured return were completely stopped and.rre

due since july, 2019. That the mala fide intentions of the respondent

became conspicuous when the respondent comunicated its unilateral

decisron of not p:ying any assured return till the completion ol thc

lX. That despite assurance oicompletion olconstruction oi project within

36 months of purchasing the unit or from the commencemcnt of

constructjon, the construction has still not been comPleted even.rfter

passage ol almost 6 years. The structure ot only office building is

constructed but s'hich is also nowhere near to completion The

building wherein food court and restaurants were p.omised at the

RER
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time of enterjng into I\4OU, has been constructed up to znd floor only

and there is no sign ofconst.uction ofthe tower wherein INOX nine-

screen cinema, serviced apartment, infotainment and entertainment

zonc were shown in the brochure.

X. That the respondenr has sent a lefter dated 09.04.2020 to the

conrplaiDants proposing to lease out the property to third party

without conrpleting the project and is forcing them to sign the "Lease

Assignment Form" by which it intends to leasc out the unit to a third

party and has also inserted a clause ac.ording to which after the

executjon olLease Assignment Form, the respondent will be obliviated

from its responsibility to pay the monlhly Assured Retunr and

threatens that if the complaina.ts do not sign it then the respondent

will fnrfPir rhe unit

XI.'lhat on 01.10.2020 the respondent sent a letter for registration oI

BBA and MOU with revised fee. 0D 30.10.2020 again illegal demands

towards the VAT lvere made by the respondent without providing

explanation ior such demand. Later, th€ .espondent sent an E mail

datcd 10.12.2020 lor lnvitatio. for Signing Lease Agreement and

Registration oIBBA and NIOU.

Xll. 'lhat the respondent is delaying the completion of thc project under

the garb of Force-nujeure. lt is submitted that no fresb construction

has been carr,€d out in the project since 2019. The occupation

certiflcate ofhas been den,ed on severaloccasions, and on 15 12.2021

the representative ol the respondent has admitted before the STP,

Curusram that the project is not complete and they have withdrawn

the application seeking completion certilicate in theycar 2020.
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Xlll. That the company sent final notices dated 07.06.2021 raising illegal

demands ofdues and again no explanation was provided for the 
'llegal

demands. The rcspondent again sent a letter dated 07.122021 for

invitation for signing lease ag.eement and regist.ation of BBA and

MOU,

XlV. Thc complainants have filed the complaint before Economics Ofiences

WiDgs Delhi on 16.03.2022. wherein lrlR No_ 0046/2022 has been lilcd

under scctions 406/.120l1208 against the respondcnt.

XV. That the respondent is guilly of deficiency of services and ior untair

trade policy along with the breach of contractual obUgations, mental

torture, harassment of the complainants by misguiding ihem keeping

thcm in drrk and putting their future at risk by rendcring them inconre

C. Reliefsought by the complalnants:

9 'lhe complainants have sought following relieflsJ:

b) Direct the respondent to hand

the unit, duly demarcated.

Direct the respondent to execute the Sale Deed after the completion

ofthe proiect in favour ofthe complainants.

Set aside th€ illegal demand of VAT made by the respondent vide

lenerdaied 30.10.2020.

al Drrect the .espondent lo

Rr.22,500/ frorn luly, 2019

cl

pay Assured Returns amounting to

till handins over the possession/leasing

over peacetul physical possession ot

dl

10. On the date of hearin& the Authority explained to the

respondent/promoter about the contraventions as alleged to have
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been committed ,n relation

guilty or notto plead guilty.

Reply by the respondent

Complaint No's. 1661 oI

to section 11[4) [a] ol the Act to plead

D,

11 The respondent has contested the complaint on the following

That the complainants wjth the intent to invest in the real estate sector

as an investor, approached the respondent and inquired about the

project i.e., "NE0 SQUARtj", situated at Sector 109, GurLrgram, Ilaryana

being developed by the respondent. That after being fully satisficd

with the project and the approvals thereol the complainants nrade a

booking seeking allotment of Priority No. 54-A, admeasuring 250sq.ft

lsuper Area) on ihe 3rd floor ol the restaurant/food court space

having a Basic Sale Price of Rs.10,00,000/- The complajnants also

opted for th. 'lnvestment Return Plan" being floated by the

.espondent for the project.

'lhat a Mernorandum of Understanding dated 13.12.2016 was

cxccuted behveen the parties, which was a completely separrtr

understanding between the parties in regards to the payment of

assured returns and leasing of the unit/space. As per the mutually

agreed ternrs bctween the complainants and the respondent, the

returns were to be paid fiom 13.12.2018 till the commencement ol

lI'r lFd.e. A\ per clause,l o Lhe voll. rhe,onpldindn h,d dLly

.ruthorised the respondcnt to put the unit on lease.

It is .rlso pertinent to mention that the complainants voluntaril),

executed thc Buyer's Agreement dated 13.12.2016 for the unrt

L

.

III
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Priority No 54'A on the 3.i floor, alter having lull knowledge and being

well satisfied and conv€rsant with the terms and conditions. 1t is most

hunrbly submjtted that the respoDdenthad been paying the committed

return of Rs.22,500/-lor every month to the complainants without

any delay since 13.12.2018. Prior to that, the assured retun payablc

from 13.12.2016 to 12.12.2018 has been adiusted against the amount

sale consideration amount payable by the complainants. 1t is to note,

that as on luly 2019, the complainants have already rcccived an

anrounr ol Rs5,64,685/ . However post luly 2019, the resPondent

could not pay the agreed Assured Returns due to prevailing legal

position w.r.t. banning of returns over unregulated deposits post dle

enactmcnt olthe BIIDS Act.

IV.',lhat as per clause 4 and clause 7 ol the luou, the obligation of

payment of Assured Return was only till the commencement of the

first leasc on the unit. That the first lease has already been executed

with M/s Ayan Foods on 24.07.2020. Thereby, the respondent has

duly fulfilled its obligations of execution ol the first lease in terms of

the MOU. That after the commencement of the first lease, the

respondcnt has duly intimated the complainants vide letter dated

01.10.2020 and various telephoDic conversations regarding the same

and further sent a Lette. for Assignment of t.ease lorm to the

complninants to come forward to slgn the lease assignment, as had

becn agreed in the MOU. However, the complainants djd not conre

forward to sign the lease assignment and therefore lailed lo fulfil his

part of the obligations, reminder letters dated 10.122020 rnd

07.12.2021 were sent to sign the LeaseAssignment Form.
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V. lhat in the lvtou, there was never any pre condition ol obtaining the

Occupation Ce.tificate lor the execution of the lease deed. 'lhe

respondent has al.eady executed the first lease deed and duly sent the

invitation to sign lease assjgnment to the complainants with

rcminders, as per the terms ofthe MoU.

V1. 'lhat as per clause 3 of the 'l\.{OU, the respondent was obli8ated to

complcte the constrLrction ofthe said complex wrthin 36 months lrom

the date ol cxecution oa the MOU or f.om start of construction,

whichever is later and apply for grant ol Completion/occupancy

Ccrtiticate. Accordingly, the due date of delivery of possession 
'n 

th.

present case is 36 n)onths + 6 months [grac€ period) to be mlculated

from 13.12.2016 and the due date oi possession comes out to be

VII That the respondent from time_to time issued demand

request/reminders to the complainants to clear the outstanding dues

agaimt the booked unit. The complainants as per the records had oDlv

paid Rs.6,78,815/ against the totaldue amount ol Rs.16,3 6,{149/ lt's

to bc Doted that there is still an outstanding due of Rs.9,58,034/ . I'hat

the respoDdent wls constrained to send the Final Notice dated

07.06 2021 wherein a last opportunity to clear the dues by 21.06.2021

was grnnted to the complainants, iajling which the unit allotted would

be treated as cancelled lrom 22.06.2021- Since the dues were not

.1eared. the unit thereiore stood cancelled That the complainants have

only paid Rs.6,78,815/_ againn the total basic sale consideration oi

Iis.10,00,000/ and upon the rcquest of the complarnants, an amount

ol Rs. 4,16,185/' i.e., assured return lor two vears was adjusted in
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advance against the sale consideration totalling in Rs.10,95,000/ , (Rs.

6,78,815 + Rs.4,16,185/') paid by the complainants against the total

sale consideration.

V1ll. That the respondent is raising the VAT demands as per governmeni

regulations. That the rate atwhich VAT amount is charged is as per the

provisions olthe Haryana Va luc Added Tax Act 2003. Accordingly, the

VAr amounts have been demanded as the same has been assessed and

demanded by the competent Authority. That the respondent has not

availed the Amnesty Scheme namely, Haryana Alternative Tax

Compliance Scheme lor Contractors, 2016 floated by the Covemnrcnt

of Haryana for the recovery ot tax, interest, penalty or other dues

payable under thesaid HVAT Act,2003.

IX.'l hat a period oi 582 days was consumed on account of circunrstances

beyond the power and cont.ololthe respondent, owing to the passing

olOrders by the statutory authorities.

12. Copies oiall the relevant docLlments have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the conlplaint ca.

be decided on the basis oa these undisputed documents and

subnrissions made by the parties.

E. lurisdictio. ofthe authority

respondent regarding rejection of complaint on

stands rejected. The authority observes that it

The contention of the

ground of jurisdiction

hr. territorial as well

present complaint for the reasons

E.l TeritorlaliurisdictioD

matter junsdiction to adjudicate the
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As per notification no. 1/92/2017-ITCP dated 14.12.2017 issued by

Town and Counrry Planning Department, the jurisdiction ol Real

Estate Regulatory Authority, Curugram shall be entire Guru8ram

District for all purpose with omces sltuated in Gurugram. In the

present case, the project in question js situated within the planning

area ol Gurugram District. Therefore, this authority has complete

territor,al jurisdictio n to dealwith the present compla,nt.

E.ll subie.t matter iurisdlcdon

Section 11(4)(al of the Ac! 2016 provides that the promotcr shall be

responsible to the allottees as p€r agreement tor sale. Section 11[4](al

is.eproduced as hereunder:

i it,r," p,.",.,",,n,rr
(o) be rcspansible tor all obtigotions, resPansibilnies ond lincttons
undet the p.arisians oj thk Act ot the rules and reguldtions nade
thereuntler or to the ollotEes os per the ogreehent fa. tule, or ta
the ostociotion olollottees,ask.case no! be, till the converoht e ol
ull the oparanenLs, plots or buildings, os the cose ndy be, to the

uttottees,ot the ca non areos to the ossadotioh olotkntees ot thc
.onpctentautllo q, osthe co*noy be)

So, in view of the provisions oftheAct quoted above, the Authoritv has

complete iurisdiction to dec,de the complajnt regarding non'

conrpliance ofobligations by the promoter.

F. Ftndings ontheoblectlons raised by the respondent.

F.I. Obiection regarding complainarts belng investor not allottees.

16. The respondent has taken a stand that the complainants are investors

and not consumers, therefore, they are not entitled to the protection
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ofthe Act and thereby not entitled to file the complaint under s€ction

31 of the Act. The respondent also submitted that rhe preamble of the

Act states that the Act is enacted ro protect the interest ofconsunrer ot

the real estat€ sector. The Authority observed thar the respondent is

cor.ect in stating that rhe Act,s enacted to protect the interesr ot

consumers ol the real estate sector. lt is settled principle ol

interpretation that preamble is an ,ntroduction ola stature nnd srates

main aims & objects ol enacting a statute but at rhe same time

p.eamble cannot be used to defeat the e.acting provisions ofthe Acr.

liurthermore, it is pe.tinent to not€ that any aggrieved person can ile

a complaint against the promoter il the promorer conrravenes or

violates any provisions of the Act or rules or regulatrons made

the.eunder. Upon careful perusal of all the terms and conditions ofthe

buyer's agreement and the M.O.U, it 
's 

revealed that the complainants

are buyers and have paid total price of Rs.10,45,000/-to the

pronroter towards purchase ofan unjt in the project of the promoter.

At thrs stage, it is important to stress upon the definition of ternr

allottee under the Act, the same is reproduced below for ready

'2(d) 'ollottee' th .elotton ta a reol estate p.aject nedns the pe5on n)

^ha a ptat opdanat r. hbitd,ng -, Lht .d,- " "f b" I r b-,
ollatted, sald (whethet as teehold at leaehold) or otherwie
ttonslete.l br the pramoter, and includes the pe$on who
subsequentu ocqujrcs the eid ollotnent through tute, troh\ler a.
atheryte but daes not include o pe$on to whon such plot,
aportnen|or buitdins, os Lhecasenay be, 

^ 
qtren an renti
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17. ln view oi above mentioned detinition of allottee" aswell asallthe

terms and coDditions of the buyer's agreement and MOU executed

between promoter and complainant, it is crystal clear that they are

allottees as the subject unit is allofted to them by the promoter.'lhe

concept ol investor is not deflned or rei.rred in the Act. As per the

definition siven under section 2 ofthe Act, there will be Promoter"

and "allottee" and there ca.not be a party havinS a status of

"inv.stor". The l,laharashtra Real Estate Appellate Tribunal in its

order dated 29.01.2019 in appeal no.0006000000010557 titled as

M/s Srushti Sangon Developers PvL Ltd. vs Sarvapriya Leasing

(P) Lts. And anr. has also held that the roncept ol investor is not

deflned or referred in the Act. Thus, the contention oi promoter that

the allottees being investors are not entitled to the protection of this

Act stands retected.

F.ll. Obje.tion regardingthe proied being delayed because of force maieurc

circumstances and contendin8to irvok€ the fo.te maleur€.lausc.

18. The respondent/promoter has raised the contention that

the constructioD of the Lower in which the unit of the complainants is

situated, has been delayed due to force majeure circumstances such as

ordcrs/restrictions oithe NGT as well as comPetent authoities, lligh

Court and Supremc Court orders etc. However, all the pleas advanced

rn this regard are devoid ol merit. Fjrst of all, the possessron ol the

unit in question was to be offered by 13.12 2019. Mo.eover, som. ol

the events mentioned above are ol routine in nature happening
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annually and the promoter is required to take the same into

(onederation whrle launch,ng th€ prolect. Thus. the

p.omoter/respondent cannot be given any leniency based on

aforesaid reasons as it is a wellsettled principle that a person cannot

take benefit ofhis olvn wrong.

G. Findingson the relielssought bythe complainant

G.l Direct the respondent to pay the arrears of.ssured return
@Rszz,Soo/- per month trom ,uly 2019 till handing ove. the
possession/leasing out the property.

19. The complai.ants booked a unit in the project oi the respondent and

the lqOU was executed on 13.12.2016. The basic sale consideration of

dre unit is Rs 10,00,000/' out ot which the complainants have made a

payment ol Rs.10,45,000/. As per the M.O.U dated 13.12.2016, the

complainants have paid Rs.6,28,815 vide cheque no's 383337 and

3U3341 and an adjustment from assured return amounting to

Rs.4,16,185/- has been made by the respondent as an sdvance or

nssured return for the period 13.12.2016 to 30.12.2018. 1he

complainants have paid an amount oa Rs.10,45,000/- to the

rcspondent against the totalbasic sale consideration of Rs.1 0,00,00 0/_

and the same has been duly admitted by the r€spondent. Thereafte.,

the respondent undertook to pay a monthly assured retun ot

Rs.22,500/- w.e.f 13.12.2018. The relevant clause of the l\4OU datcd

13.12.2016 has been reproduced below:
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Thot against the tot4l bosic sole considerction of Rs,10,00,000/. (Rupees Len

lo$ ,nly) deternined ot per ctauv j above, the Allotree(s) hos, poid unto

Conpany upon/o/ p or to the execution oI this NOU, on onount of
Rs.10,45,1N0/- (Rupe6 Ten 106 Fort, Fi@ fhousand onlt) (includq BSP a
Servne Td), towords odvonce/port cohsidetution oI the unia the recapt
whdeol Conpanr hereby o.lnits ond acknovledges Palnent detoil orc os

IEnphosissupplied]

20. The complainantl in the present complaint seeks rclieifor the pending

assured return. Ihe plea of the respondent is otherwise and stated

that the allotted unit of the complainants stands cancelled vide final

.eminder letter dated 07.06.2021.

'the Cotnpohy hor poid assured .etu.n lor tuo reo6 tn odvahce totathnp

is$ied vide.eminder letter dated 07.06.2021 isvalid or not?

uhaon Its-4,62,427.A0/- (Rupees Faur Locs Sixty Two Thousantl liur
ttotl.crl lwnry Seven and Luli! puise onl!) belore deducthn./ tdx rt
SouLe u l sholl pay o manthly osutetl.erurn afRs.22,500y' (Rupees LwenL!

T o Thousond live Huadrcd only) an the tatal anaunt received qith effc.t

tion 13-De.enber-201g befarc deduction ofTax ot Source ond servLe tux

.css ar ahy arthet lery whtch is due ond Polable bf ttle Allottee(t to the

Conpahr The baldnce sale cohsidercnon sholl be poyoble by the Altatt .l.)to
th. Canpany n a. cotrlan ce with the Pulneht Schedule annexe.l o\ inntxtrc '
Th. nanthl! u\sutett retun shall be Potd ta the Allottee(s) until the

.onhen.ement of the lirst le6e on th. tuid unit Thk sholl be pottt lrcn

21. Now the question before the Authority is whether the cancellation
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22. Ihe Authority obsewes that the complainants have paid an amount of

Rs.10,45,000/_ out oi the basic sale €oDsideration of Rs'10'00'000/ '

l hc rcspon.lcnt has issu.d a renrind'r lett'r dat'd 07'06 2021 lor rh'

payncnl of the outstanding dues and as l"' rhir l'ticr onc !rsl rnd

linal opportunity was provided to thc complainants to pav and c drr

all arrears of instalments within 15 days i'e, on or b'fote 2106'2021'

The relevant part of the reminder letter dated 07'062021 is

'cprodJ, ed h.reunJer lor reddv reterPnce:

' vou o.e hcreh! colled uPan ta cleot all olBtandlns po'tnent\

on)auntins tn Rs992s1/- withn 15 dols fro the dote olthts

notii t.e, .n or bcfore 211 luhe 2021 (Refeffed hcrcin o\ tnst

Dok lnt t'aynent)

Z:l Also, vitlc proceedings datcd 28'022024' rhe counscl tor llit

complainants stated that the compl'inants have rcccrvcd a

communication from the respondent seeking pavment of du's and

sceks an opportunity to bring on record the said letter and the sam'

lvas granted to the complainants' on 03 05'2024' thc compl'r'nants

iir.,l ,dditional documents wherein demand letter dared 2202 2024

was hrought on rccord' Thus, proving thc canccllation n'ver tor)k

24.'lhc Authority is of the view that lhe $ncellatron lettcr dr!'d

07 06.2021 is not valid as the complainants have already paid nror'

than 100r/0ol th€ total sale consideration' Moreove'' thc respo'dcnl

has only issued I remiDder letter dated 0706'2021 which clcarlv

provides time period to make pavments within 15 days llencc' !h'
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lcttcr datcd 07.06.2021 cannot be treated valid canccllation lettcr rnd

and thc canrcllation dated 07.06.2021 is hercbv sct asidc

. Assured return

25 Ir is plcaded that the respondent has not complied with thc tcnns .'nd

conditions of the agrccment. Though lor some time, the amount ol

assured returns was paid but later on thc respoDdent refused to pav

the same by taking a plea ol the Banning of unrcgulated Dcponl

schcnrcs Act, 2019 (hercin after referrcd to as the Act ot 2o191' Ilot

that Act do.s not creatc a bar for pavment ot assurcd returns 'v'f
alLcr coming into operation and the payments madc in this r'g (l rr!

prorcclcd as per section 2(4)liii] oi the above menuoned Act

llowcver, the plea ot respondcnt is otherwise and who took 'r stand

thal though it paid the amount oi assured returns and did not pa'd

atler coming into force ofth€ Act of2019 as it was dcclarcd illcgrl

26 'lhc I,I.O.U dated 13.12.2016 can be considercd as an sgreemcnl lor

salc intcrFetinB the .lefinition of the ag'eement for "agrccmcrt lor

srle' undcr section 2(cl of thc Act and broadlv bv t'rkrns rnti)

consrddation the obiects of the Act' 'lherclbrc, thc promotcr rrd

allottec wolrld be bound by the obligatrons containcd rr thr

mcmorandum of understanding and thc promoter shall be

rcsponsrble lor all obligations, responsibilities' and functions to Lh'

allottcc as pcr thc agreement for sale executed inler-se thcm undcr

scction l1(a)(al ot the Act An:greement defines thc riShts 
'nd

2023 & 1562 o12023

v



*HARERA
S- eLrnrcnlur

Complaint No's. 1661 oI
2023 & 1,562 6f 202?

liabilities ofboth the partjes i.e., promoter and the alloftee and marks

the start of neu,contractual relationship berween them. This

contractual relationship gives rise to futu.€ agreemenrs and

transactions betwee. rhem. One of the integrat parts of this

agreement, the leter dated 13.12.2016 is the tranaaction oi assu.ed

returD inter-se parties. The "agreement for sa1e" after coming inro

torce of this Act (i.e., Act of 20161 shall be in the prescribed iorm as

per rules but this A.t of 2016 does not rewrite the,agreement,,

ente.ed betlveen promoter and alloftee prior ro coming inro force ot

the Act as held by the HoD'ble Eombay High Court in casc Neelkamat

Realtofs Suburban Pftvote Limited and Anr. v/s Union of tndid &

ors., (Writ Petition No. 2737 of 20171 decided on 06.12.2017.

27. It is pleaded on behallof respondents/builders that after the Bannrng

ol Un.e8ulated Deposit Schemes Act of 2019 came into force, there js

ba. lor payment of assured returns to an allottee. But again, the ptea

taken in this regard is devoid of merit. Section Z(41 oi rhe above

mentioned Act delines the word deposjt'os ,n amount oI moncr

received by way ol an odvonce ar loan or in ony othet Jorm, b) an!

deposit d2ker with o pronise to return whether after o spealied perio.l

at otherwise, either in cdsh or tn kind ar in the form oI o spedfie.l

serrice, with or withaut any benelt in ke lorm of inktest, bonus, prolit

at in on! other form,butdoes notinclu.le:



*HARERA
S- crnrrcnlv

Complaint Nos 1661o1
2023&1562of2023

(i) on onount received in the .ouBe ot or for the purpose of buane{ ond

beonns o genuine cannection to such businessi^cluding

0l atuance recaved in connectian wth coh\iderction oI an tnnovable
prcpe y, under on ogreement or orrongenent sublect to the condttion that
su.h odvane E a.ljusted oganst such innovoble p.ape.lv os spectlied 

'h
te tn t ol the og.een ent o r o mns en enL

28. A perusal of the above mentioned definition of the term 'deposit',

shows that it has been given the same meaning as assigned to it under

the Companies Act, 2013 and the same provides under section 2(311

includes any receipt by way ofdeposit or loan or in any other lorm by

a comp:ny but does not include such cateSories ol, amount as rnay be

p.escribed in consultation with the Reserve BaDk ol India. Similarly

rule 2(cl of the Companies (Acceptance oi Depositsl Rules, 2014

defines the meaning of depos,t which includes any receipt of monev

by way oideposit or loan or in any other form bv a companv but does

li) a\ on udvonce, occorhted lat in on! hanher whateever reLet@d i')

connection with cohsiderutton fu on innoeoble prcpe.q

tttl-' or od\on." c,P^ed ond ot atlaw"d tu oav e'to'ot oablotu'a'r
o,,, dnn pdih dne uons ol Lentol ot SmP LotPt rnert

29. So, keepine in view the abov;mentloned provisions olthe Act of 2019

and the Companies Act 2013, it is to be seen as to whether an allotiee

is entitled to assured returns in a case where he has deposited

substantial amount oi sale consideration against the allotmenl of a

unit sith the builder at the time oibooking or immediately thereafter

and as agreed upon betlveen them.

30 The Government of lndia enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to ban



*HARERA
l$- eLrnur,nrv

the unregulated deposit s€hemes, other than deposits taken in the

ordinary course ol business and to proted rhe interest of deposito.s

and for matters connected therew,th or incidental thereto as delined

in section 2 (41 olthe BUDS Act 2019.

31. The money was taken by the builder as deposit in advance against

allotment ofimmovable p.operty and its possession was to be oifered

within a certain period. However, in view oltaking sale consjder.rtion

by way oi advance, the builder promised certain amount by way of

assured returns for a certain period. So, on his iailure to tultil that

commitment, the allottee has a right to approach the authority tor

..dressalofhis grievances byway offil,ng a complaint.

32. 'lhe project in which the advance has been received by the develope.

ftom the allottees rs an ongoing project as per section 3( 1J ot thc Act

ol 2015 and, the same would fall withi. the jurisdiction oi the

Author,ty lor giving the desired relief to the complainants besides

initiating penalproceedings. So, the amount paid by the complainants

to the builder is a regulated deposit accepted by the lat.r tiom drc

former against the immovable property to be transferred to the

allottee later on.

33. 'lhe nroney was taken by the builder as a deposit in advance a8ainst

allonnent ofimmovable property and its possession was to bc oftered

within a certain period. However, in v,ew of taking sale consrderation

by way ol advance, the builde. promised certain amount by way of
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assured returns lor a certain period. So, on his failure to fulfil ftat

conrmitment, the allottee has a right to approach the authority ior

redressalofhis grievances by way offiling a complalnt.

34. The Authority und€r this Act has be€n regulating the advances

rcceived und€r the project and its various other aspects. So, the

amount paid by the complainants to the builder is a regulatcd deposit

accept€d by the latter from the lormer against the immovable

property to be transferred to the allottee later on. If the prolect in

which the advance has been received by the developer from an

allottee is aD onqoing protect as per section 3(11 of the Act o12016

rhen. rhe sdre world l"1l $rrhin Lhe jurisdr(non or the dulhorrn Ior

giving the desired relief to the complainant besides initiating penal

35. ln the present case, the assured return was payable tiU the

co m me ncement of first lease.The project is considered habitable or tit

for occupation only after the grant ot occupation certificate by the

comp{rtent authority. However, the respondeDt has not recerved

occupation certificate irom the competent authoritv till the date of

passing of this order. Hence, the said building cannot be presuned to

be tit ior occupation. Furthermore, the responde.t has put thc said

premises on lease by way ofexecuting lease deed dated 24 07 2020. ln

thc absence of occupation ce.tificate, the said lease cannot be

considcred to be valid in the eyes of law. ln view of the above the
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assured return shall be payable till th€ said premises is put to lease

after obtaining the occupation certificate from the competent

36. Hence, the Authority dire€ts the respondent/promoter to pay assured

return to the complainants at the rate ofRs.Z2,500/- per month from

the date i.e.. 13.12.2018 t'll the commencement of the first lease on

the said unit after obtaining the oc.upation certificate as pe. the

memorandum of understanding afrPI deducnng the amount alr€ady

paid on account ofassured returns to the complainants-

37. Under sectioD 19, clause l the allottee is entitled to obtaiD the

information relating to sanctioned plans, layout plans alongw,th the

specifications fronr the Promoter' Relevant section has been

reproduced below:

' Section 19 Righb oad duties ol ollott@s'
(1)The allottee sholl be enitled to obtoin the infornotion relonns tu

tunctnne.1 plahs, talout plons olong with the specifcotians approrett r,\ the

cLnpetent altho.it! ond such athet inforhotian os Provided ih thbActa. the

.ute: and .egulottoh\ moAe thueunllq or thc ogreenenl /.t sale eonetl ||tth
thcpronotet'

IEnphoss supphedl

38. The respondent/promoter is directed to provide specifications to the

complainants/allottees regardiDg the subject matter unit of the

complainants and also offer possession of the unit to the

G,lI. Dlrect th€ respondent to demarcat€ the unlt ln question

and handover possession in habltable condition after the

obtaining the Occupation certincate,
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complainants, witbin 60 days aiter receiving the occupation certifrcatc

from thc concerned authoritics' Thc complajnan!s/allottces arc

directed to paythe outstanding dues, if:ny

C.ltl. Direct lhe rcspoodent lo retoke the demand letter dal'd

30.10.2021! tnd no toch,rge VAT'

39. 'Ihe Autbority bas held in CR/4031/2019 titled Varun Gup'a vs-

Emoor Mgl Land Ltrt. that the promoter is entitled to charse VA'l

iiom the allottee for the period up to 3103'2014 @ 1'05% lone

pcrccnr VA'f + 5 perc€nt surcharge on VAII lrnder thc tnrncstv

s.hcmc. Ihe promoter shall not charge anv VAT lronr lh'

allottecs/prospective buyers during the period 01 042014 to

j006.2017 sinc€ the same was to be borne bv the promotcr

dcveloPeronlY.

.10. lhe Authority is of ibe view that the resPondent/p'omoter has made

nn illegal demand ol Rs 50,000/- and thc same has bccn paid bv thc

.onrplainants on 1-l.OS-2017 and also made the demand vide lett'r

dntcd :10.10 2020 for the payment of outstanding dues on account o1

VAl' chargcs and then issued a final notice datcd 07 06'2021' th'(rbv

calhrg thc complainants to pav the outstanding dues amountrDg ro

Rs.99,281l within 15 days of the notire ie 21'06'2021' wilhout

giving any iustification to the amount 
'lemanded 

Thirs' the demand

l.n.r dated 30.10.2020 and in furtherance to the same lettcr dat'd

07 06.2021 is uniustified' L
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G.lv Direct the respondentto execute conveyance deed in respect

ofthe unit after obtaining the Occupation certificate.

41. tJnder Section-17(11 proviso of the Act, 2016, the

respondent/promoter is under an obligation to execute the registercd

conveyance deed in iavour ol rhe allottee/complainant wfthin rhrec

nonths liom the date of issue oi occupancy certificate. The relevanr

provision is reproduced bclow:

se.tion 17 , Tronsfer ol title
l1) the pratnotct i)att exetute a resktered.anveloh.e.teed ..... .bcot

Prori.lcd that, ht absence of ony lacol |ow, canveron.e deed in favaff nJ the
ullottee ot thc ars@ianon ol the ollottees ot the conpetent ot|honty, us the
core noy be, rnder thk sectian sholt be coiied out by the pron)otct tthh
tt)rce nonths fran the date oflssue olacctponcycertilcute

H.

4:l

IEnphasitatpphedl
The Authority hereby directs the respondent to executc the

conveyance deed in favour ofth€ complainants within 3 months after

obtaining the occupation certificate from the compereDt authorities.

Directions of the Authority

llence, the Authority hereby passes this order and jssues the following

dircctions under section 37 ol the Act to ensure compliance ol

obligations cast upon the promoter as per thc function ennusted to

the author,iy under section 34[0:

i. Ihe cancellation letter dated 07.05.2021 is hereby set asrde and

the r€spondeDt is directed to pay the arrears ofamount oiassured

return at the r:rte i.e., Rs.22,500/'per month lrom thc datc ie.,

13.12.2018 till the commencement ol the rirst lease on the srrd
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unit aater obtaining the occupation certificate, as per the

memorandum of understanding, after deducting the amouni

already paid by the respondent on account ofassured return to the

ii. The respondent is directed to pay arrears of accrued assurcd

return as per MoU dated 13.12.2016 till date at the agrc.d ratc

within 90 days from th. date of this o.der after adjustment of

outstanding dues, il any, from the complainants and failing which

that amount would be payable with interest @90lo p.a. till the date

ofactual realization.

iii. Ihe respondent is dire€ted to offer possession olthe unit within 2

monrh' lrom rhe date ol obtdrning oc.uparion (erlrri,J e Iror rhe

co.cerned authorities.

iv. 'lhe respondent is di.ected to execute conveyance deed in trvour

of the complainants within 3 months after obtaining the

occupation certificate.

v. The respondent/promoter is directed to provide specifications to

the complainants/allottees regarding the subiect matter unit oldrc

vi. The respondent shall not charge arilthing from the complainants

which is not the part ofthe agreement ofsale.

44. This decision shall mutatis mutandis apply to cases mentioned in para

3 ofthis order.

45. Complaints stand disposed o[

46. True certified copy ofthis order shall be placed in the case file ofeach
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47. File be consigned to registry.

Estate Regulatory Authority, G rugram
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