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ORDER

1. The present complaint dated 01032023 has been filed bv the

' 
.".*"""r"** in Form CRA under se'tion 31 of tbe Real Est:te

,;;;;;;;.. '"""'",'ent) 
Act' 2016 (in short' the Act) r€ad with

;;;;; "t 
tt" Haryana Reai Estate [Resuration and Deveropment)

*.1, ,0" ,* *""' *" *ulesl for violaiion or section 11[4][a] of the

;;;"*,; " 
is i'ter alia prescribed that the promokr shall be

;;;",t," t"' all oblisations' responsibflities and tunctions to the

u,"u""" "","' 
tn""'""nlent ior sale execuied inter se them'
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A. Prore€t and unlt related detalls

2. The particulars of the project, th€ detaits of sale consideration' the

amount paid by the complainanf dat€ of proposed handing over the

possession, delay period, if any, have been detailed in ihe following

1
,ATS Tourmaline", Sector' 109,

Gurgaon

DTPC License no.

Tri-partne

250 0f2007 dated 02.\7.2007
Validtill01.11.2019
Licensed area 19 768 acres

Name oflicensee Rai Kiran & 2

Group housing Proiect

10.08.2023

Registered vide registration no.

of 2017 dared 10.08.2017

24-0+.2014

lAs per pag

HDFC]

3182 on 18rh

lAs per page

e no 60 ot complaint

no. 29 of€omplaintl

Unrt area admeasuring 2150 sq. ft_ superar€a

1797 sq. ft. [carPet area]

lAs per page no.29 of comPlaintl

Area details at the time ofCD

2. I Nature ofProiect

RERA registered/not
tl
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2150 sq. ft.- super area

1347 sq. ft. lcarpet area]

lAs per page no.80 ofcomplaintl

Reduced area - 450 sq. ft'

24.03-2074

lAs per page no.25 ofcomplaintl

Date of apartment buyer

SubventioD PaYment Plan

per page no 59 olcomplaintl

,al,11,250 /-
aymeDt plan annexed as

{,,2t

by the comPlainant on

4 of€omPlaintl(

paid

e6\te consttuctton ol thHAR
send possession notice ond ofe

possession of the Aporhlent to th

opplicofias ond when the comPon

receives th1 otcuqation Grdlcot

Jron the comPetent outhoriry'

24.09.2017Due date ofPossession

--T-

l oparnnenr within 42 months ffom
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3.

Complarnl No. 8qB of 2023

B,

L That believing upon trre 
"siurances 

ana promises made bv the

agent/ represeDtative of the respondent, the complainant booked

a flat bearing no. C-3182 , Tower No. 3, 18th Floor' ad_measuring

2150 sq. ft. supe. area (1797 sq. ft. in Carpet A'ea) against a total

consideration of Rs. 1,81,11,250/- on 24103/2014 An apartment

buyer agreement was executed inter se the parties on

24l03/2014. The complainant then secured/is sanctioned a loan

of Rs. 1,37,00,000/- from HDFC bank and a tripariite agreement

,s executed betlveen complainant, respondent and HDFC bank oD

t4-04.2014.

Il. That it is an admitted fact that the complainant has paid the

entire sales consideration amount as per the demand and

lcatculated from the date of

agreement i.e., 24.03.20141

14.

15.

Occupation certificate 09.08.2019

[As per page no. 15'16 of reply]

09.08.2019

lAs per page no. 67 ofcomPlaintl

16.or.2023

$s oer naee no. 72 orcomdaintJ

Facts of the compla

The complainant I the

/NTT\

r-T--_-
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requirements olthe responde.t. ln this way, the complainant has

pajd a total sum of Rs. 1,81,11,250/

lll. That the respondent has miserably failed to handover the

physical possessioD oithe flat as agreed by the respondent within

in a stipulated time period from the date oibooking.

lv. That the complainant many a times contacted the respondent in

order to resolve the matter but till date nothing lruitiul came out

That as per assurance given by th€ offic,als ofthe respondent the

physical possession oithe said flat was supposed to be handover

to the complajnantby 24-09-2017 from the date ofbooking

V. Thereafter the respondent sent to the complainant an offe' of

possession on 09.08.2019 stating that the respondent had

received the occupancy certificate from the Statutory Authorities

and that the €omplainant should take the possession of the said

flat by paying a demanded amount of Rs 1,97,500/ allinclusive'

VL That however in compliance olthe said demand, the complaiDant

then duly paid a cumulative amount totaling to 1,97,500/'to the

respondent, which is an admitted fact. The sard amount was pard

under protest as many charges as demanded by the respondent'

were outside the scope oisettled terms.

VIL That it is a settled law and in catena of judgments, the

Hon'ble courts have opined that the allottee of a real estate

property is legally entltled to seek refund of the amount already

deposited besides interest and compensation ifthe builde' fails to

honou. its commitment to complete the Pro)ect in time' Once the

promised date of delivery of possession is exhausted, it is the
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aompla nrNo 898 or202l

prov,ded false information on the prospectus/Brochure and

under the same section the complainant is entitled to get the

interest on delayed pos ng wrth compensation.

Rcliets sought by the complainant

The complainant is seeking the foll

discretion ofthe complainantto exercise his choice to either take

retund or wait for the delivery. That in view olthe delay in giving

possession to the complainantj complainant wants to seek the

relief of applicable interest as per RERA on the delayed

possession as there has been a delay of 43 months in provision of

possession. That as per section l2 of REM, the respondent have

I
al Direct the resp paid by the

HREM forcomplainant to the respondent .rt the p

the delay in provision ofpossession of43

bl Direct the respondent to refund

cl

complainant towards loss of l sped of the above sard

unrt/space along with int€ o/o per annum from the date of

amount paid by the

deposit till the realization ofthe amount.

(t)

Direct the respondent to pay the inlerest paid by complainant to

HDFC bank for the loan taken on the above said flat.

Dir€ctthe respondentto pay the compound interest till date incurred

by complainant qua tbe bank interest for the loan amount taken on

Direct the respondent to pay litigation charges of Rs. 5,00,000/_.el
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0n the date of hearin&

respondent/promoter about the

committed in relation to section

not to plead guilty.

Complarnr No 8q8 of20Z3

c.

the authority explained to the

contravention as alleged to havebeen

11(4)(a) of the Act to plead guilty or

Reply by th€ r€spondent

The respondent has contesred the complarnt on the foltowjng grounds:

I. The p.esent complaint is nejther mainrainable nor tenabte before

the Authority and is liable to be our rightly drsmissed. The

ag.eement in questjon was execured berween the complainant and

the respondent pnor to the enacrmenr of R8RA,2015.

IL That the complainr is not maintainable for the reason that the

agreement contains an arbikation clause which refe.s ro the

dispute resolution mechanism to be adopred by the pa(jes in rhe

event oiany dispute.

IIL That the respondent is a reputed real estate developer having

immense goodwill comprise oflaw abiding and peace loving always

believed best services to its customers including rhe complainanr.

lV. That the complainant, after checking the v€raciry of the project

namely, "ATS Tourmaline', Sector,109, Gurugram had applied for

allotment ol a residential unit. it ,s submifted that based on rhe

application of the complainanr, unit no. 3183, Tower no. 3 was

rllorled io the, omplJ.ndnr oyrhere;ponoenr

V. That the buyer's agreement was executed on 24.03.2014. It is

pertinent to mention that the RERA Act, 2016 was not in force when
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the agreement was entered into. The provisions oi the RERA Act,

2016 thus caDnotbe enforced retrospectively.

Vl. That totalsale consideration ofthe unit was Rs. 1,81,11,250/' That

the possession ofthe un,twas supposed to be oiiered in ac€ordance

with the agreed terms and conditions of the Buyer's agreement. The

possession of the un,t was subiect to the occurrence of the lorce

majeure events. The relevant Clause 62 oi the Agreement

pertainingto force majeure event clearly states that

"not*ithnandins the sone the DqeloPet shall be enritled ta an ertension oftthe

ton the expiry oftheCanpletian af.onstruction 5 detovetl on occouhtofanvol

thelallowing.eoso1e
o. Non.avoilobthtr ol stzl, cehent othet butltling tnoteriah woter ot

electtic suPP|Y o. labour, ot
b. Any chonge in the Appli.ahle Law or qistenLe olo ! in)unction stov

o er, prohibitoty o er o. dnceians Pd$ed h! onv Cau t'ibuhot

body a t Con Petant Auth ot itY ot

Farce tuaieure Event ar un! other reoson (nat lihlted t' th' teosons

mentiane.t obow) beyond rhe @ntrct of or u nloreeeh br the Devetope.

\|hich no! p.eveht ot deloy the Developer in P lotning lts obliqotians

os speciletl in thk Agre.nent."

v1l. That it is pertinent to mention here that the implementation oithe

said project was hampered due to non_pavment of instalments by

allotiees on time and also due to the events and conditions which

are beyond the control of the respondent and which have affected

the materially affected the constructioD and prog.ess ofthe project'

Some of the Fo.ce majeure events/conditions which were bevond

the control of the respondent and affected the implementation of

thep.oiectand ar€ as under:
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L[Only happened s€cond tiem in 71 vears or

independence haence bevond control and could not be forseenl'

The respoDdenthad awarded the construction olthe proiectto one

of the leading construxtion companied in lndia' The said

contractor/company could not implement the entire project for

approx.. 7-8 months wef 9'10 November 2016 the dav when the

Central Government issued notification wr'r demonetization'

During this period, the coflkactor could not make payment to the

labour in cash and as maloritv of casual labour force engaged in

construction activities i' lndia do not have bank accounts and are

paid in cash on a dai)v basis During demonetization the cash

wthdrawallimit for companies was capped at Rs'24'000 per week

i.iiially wheres cash payments to labour on 3 site ofthe magnitude

ofthe project in qu€stion are Rs'3-4lakhs per dav and the work at

site got almost halted for 7_8 months as bulk of the labour being

unpaid went lo their hometowns' which resulted into shortage of

That in view oi the above, the said

beyond the control ofthe respondent'

oi possession should be deemed to

accountofthe above.

event of demonetization was

h€nce the time Period lor offer

he extended for 6 months on

Il) orders Passed b!' Nattonal Green Tribunal: ln

successive years i.e 215-2016'2017-2018' Hon'ble NCT

last four

Conplaint No. S9E of2023
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7.

passing orders to protect the environment of the country and

especially the NCR region' Th€ Hon'ble NGT had passed orders

governingthe entry and the exitofvehicles in NCR region Also the

Hon'ble NGT has passed orders wr't phasing out the 10 years old

dtesel vehicles from NCR The Contractor ofRespondnet could not

undertake construction ior 3-4 months in complianc€ oftheord€rs

ofHon'ble NcT. Due to fotlowin& there was a delav of 3-4 months

as labour went back to thoir hometowns' which resulted in

shortageof labour in April'May 2015' Novemher-December 2016

and November'December 2017'

implementation of the entire project

lV) Inclement Weath€r Condlilons viz Guruqram:Due to heavv

rainfall in Gurugram in the vear 2016 and unfavourable weatber

.onditions, allthe construction actrvitres were badly affected as the

whole town was waterlogged and gridlocked as a result of which

the implementation ol the proiect in question was delaved for

lll) Non-oa]'menr o' uDE"""- "' - ---

Allottees were in default of the agreed paynrent

paymeni ol construction linked instalments was

made resulting in badly impacting an'l

Copies of all the relevant documents have

record. Their authenticity is not in dispute'

be decided on the basis ofthose undisputed

Iu sdlcdor ofthe authorlty

plan, and the

delaying the

been filed and Placed on

Hence, the complaint can

D,

PaSe r0 of22
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8. The author,ty observed that it has territorial as well as subiect matter

jurisdiction to adiudicate the present complaint fo' the reasons given

D.t Territorial lurisdlction

9. As per notificatioD no 1l92/2017-l'lcP dated 1412'2017 issued bv

Town and Country Planning Department' the jurisdiction of Real

Estate Regulatory Authority. Curugram shall be entire Curugram

district for all purpose v'lth offfces situated ir Gurugram ln the

present case, the project in queshon is situated within the planning

area of Gurugram disrrict, tberefore this authority has comPlete

territorial jurisdiction to deal with the present complaint'

D.lI Subi€ct'matt€rlurisdiction

10. Section 11(a)(a) ofthe Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale' Section 11(4)(al

is reproduced as hereunder:

sectionll(4)(d)

rt t rt 
" -o^ort snol

to t b" t -pon\'ble fo, alt obtqonaa-. ?tpaaebntt'P' oad fun' tton'

radet th. pmt^to$ ol rhr Att ot he tuPs and 'rgrtot oat

ioa" tn",iu,a", o, t'i u," ato$ees o' pet the o!reeneht for
siie,.r n tn" ass",,.tio''lartattees os the'ase na! be' titt the

ctn'eym* olat tne opttnents plots or buldings as the caa

-^;, b d, a'b"- a i oTr'n\ a"o\to|heoro ot'an

"t 
i,,o.,*,o,.*.. .o"_, *

11. So, in view olthe provisions ofthe Act quoted above' the autbority has

complete jurisdiction to decide the complaint regarding non-

compliance ofobligations bv the promoter leaviDg aside compensation
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which is to be decided bv the ad)udicating officer ii pursued bv the

complainant at a later stage'

[. tindings onthe obi€ctions raised by th€ respondent

E.I. Oblectlon regardlng iurisdlction of the Authoritv after the

implementation ofth€ RERA Act' 2015

12. The respondent has raised an objectio' that the authoritv is deprived

of the jurisdiction to 80 into the interpretation oL or riBhts oi the

parties inter_se in accordancewith the buyer's agreement as the same

was executed beMeen the parties prior !o rhP enactment of the Act'

2016. The authority is of the view that the Act nowhere provides' nor

can be so construed, that all prev'ous agreements will be re_written

after coming into force ofthe Act' Therefore' the provisions ofthe Act'

rules and agreement have to be read and interpreted harmoniously

However, if the Act has provided for dealing with certain specific

provisions/situations in a specinc/particular manner' then that

situation will be dealt with in acco'dance with the Act and the rules

after tbe date of coming rnto force of the Act and the rules' Numerous

provisions ol the Act save the provisions of the agreemenG made

tetween tne tuyers ana sellers' The said 'ontention 
has been upheld

in the landmark iudgmen t of Neetkamat Reoltors suburban PvL Ltd

vs.llot onit others' (WP 2737 oJ 2017) decided on06'12'2017 which

"119. Uld.t rhe Ptotitions of l,'tion 18 the deto! in honding owr th'

).-..11*.,ii i".-"d ,'" th' ddle nendon'd n rhe os*n'nt tot

ii'"i,ir*"i-iiii,^' ,';oot ond he otto,e Ptiot b iLs rcsi*ation

;;;; ;;; ;;;";; *, ,; -*ons ot REr,y. thQ prcnote'i is sNen o tucniq b

i:;:"';;;;"; ;;*;;;r"' "r 
PfrE ond decta@ rh' an. undq se'non 4

?^ge12 ol22
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The RE..l does not contenplote ewiting the contoct between the lat
purchoser ond the Pronote' ''122. 

We hMe oheod! discu$ed thot obove sared Ptovkions ol the REp,A

orc not retrospectite in notute Th'! no! ro sone extent be having o

.i-"rn* - **' *"*"'e ellect but thel on thor ground the voli'litv ol

the Ptovisions of REI./ @nnot be challenged the Parlionent is conpetent

ehoush to bsisiore tav huins rcttospective ot retmdcnve efrect A low con

i 
"L^ f"i"a * ,fi*, *b"'rins / existins contructuot rishts betven the

"oncln fie taroq puttt' t Ptat we ao not ho!" onv doubt h our nnd

ii., i" ac* ti ti" t","d n the lot set pubhr ntere\t ol4 a thooush

stull, and discu$ion nade ot &e hithest level bt the Stonding Cof,nittee

and'sel.ct connitAe whlch sihfihad i$ demiled repott' "

13. Also, in appeal no. 17 3 ol2019 titled as Mogtc Eye Develoryr PvL Ltd'

Vs.lshwer Slngh Dahtya,in order dated 17'12 2019 the Haryana Real

Estate Appellate Tribunal has observed_

34.lhus, keepins in vieq out oloresoid di9ussion we otu

opion thot he pmtBion, ot the 
^t 

ore quot ter@(nve

Hence in cose ol deta! in the oJJer/deliverv ol possesston
- 

' ie allonce tholt bP
o. pet the tP@' ond conoitto$ otthe agteenenL tot tut

E 
'eoenabtP 

tot? ol
entiLled ,a thP n?.csr/dPtated oos?$ion 

'horyes 
on

'i"","','"i 
i"",a"a * n't" is of 

'n" 
rutPs ond on' sided u on and

,i",.,'.,lrll,i" *" "t "*"sotbd 
mehtioned n thc asreenent lot sote ls

lioble to be ignoreA "

14. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itselt Further' it is noted that

the agreements hav€ been executed in the manner that there is no

scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authoritv 
's 

of the view that the charges

payable under various heads shall be pavable as per the agreed terms

and conditions ofthe agreement subiect to the condition that tbe same
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binding on the Po.ti6."
14. Th€ respondent contended that

executed between the pariies, it

eventualitY ot any disPute, if any,

th€ complainant, the same shall

Complarnl No. 8qB of 2021

are in accordance with the plans/permissions approved by the

respective departments/competent authorities and are not in

coDtravention ot any other Act, rules, statutes, iDstructions' directions

issued thereunderand are not unreasonable orexorbitant in nature'

F.Il Obiection reearding agre€ment contai'lng an arbitration clause

referring to the dispute resolution mentiooed in the agreement'

15. The respondent has raised the objection that the complainant has not

invoke.l arbitration proceedings as per the provisions of the buyer's

agreement which contains provisions regarding initiation of

arbitration proceedings in case of breach oi agreement' The relevant

clause incorporared wr.t arbitration in thebuyer's agreement:

"21.1Allotanydisputethotna!o se qith rcspect to the tP'ns ontl canditions

.' th' Aoteened. fi.tud,4 tr' irtorltlotton o'd foav ' t \P p't\rtar-

n-*, *a *" ,**""" ',n"n 
ard nutqot'nns at Ih" Do'tr' \\'tt be h 't

'4tted,hta!9t1Luluot dt .rr'o4 a4d 'anobte I lPnd lo+rp whrh ttte

sane sholl b; e led thtough orbitrotian' lhe orbittotion ptoceedings shotl be

mn thc Arbitrotion dhd Cohciliation Act 1996 ond on! stotuta'!

onendnents/nadilicationt thereto b! o :ale orbit'otor whn shall be nutuollv

hbo ka b/ the D a u i unoble'|o be autuotl oppdatetl- thPr ta b'

"in 
,*"a i *" a*, 1ne (!e'son oJ the Atbit'a nt 'hott b" I'rot oad

as per the buyer's agreemenr duly

was speciffcalty agreed that in the

with respect to the unit booked bY

be adiudicated through arbitration

mechanism. The authority is of the opinion that the iurisdiction ofthe

authority cannot be fettered by the existence of an arbitration clause
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in the buyers agreement as it may be noted that section 79 o[the Act

ba.s the iu.isdiction olcivilcouris about the matter which lalls within

the purview ol this authority' or the Real Estate Appellate Tribunal'

Thits, the intention to render such disputes as non arbitral seems to

be clear. Also, section 88 ofthe Act savs that the provisions ofthis Act

shall be in :ddition to and not in 
'lerogation 

of the provisions of any

other lawfor the time being in force'

15. Therefore, the authority is of the vlew that the complainant is well

witbin the riShts to seek a special remedy available in a beneficial Act

such as the Consumer Protection Act and RERA Act' 2016 instead of

going in for arbitration' Hence' this Authority has the requisite

jurisdiction to entertain the complaiDt and that the dispute does not

requiretobereferredtoarbitraiionnecessarilv'

G. findings on the reltefsoughtl'y the complatnant:

G.I Direct the respondentto pay the interest on the amount pald by the

complainant to the respondent at the prescribed rate of HRERA for

the d€lay in provision of possesslon of 43 months'

16. ln tbe present complaint' the complainant intends to continue with the

project and is seekins delav possession charges as provided under the

provisions oisection 18(1) oithe Actwhi'h reads as under'

'seetion fi: ' Return of onount a'd 
'otupensotion
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18(1). If the pronotet loits
apannent, Ploa or buildihg,

Compla'nrNo.898of 2023

to conplete ot is unobte to give po$anor ol an

Provided that whe.e an ollottee daeshatinznd to\|ithdro\|lron the prciect he

shdll be paid, by the prcnotet, jnterest Jot evqr nanth ofdelov, titt the hondihg

over ol the pose$ian, ot such rote os mol be prcsc.ibed.

17. ln tbe instant case, the flat buyer agreement was executed between

the complainant and the respondent on 24.03.2014, and as per clause

6-2 of the said agreement, the unit was to be completed within 42

months lrom the date of the slgning or agreement The said clause is

reProduced be)owl

''Clorse6 2
The Developet ehdeavout to @nPlcte the const'uction ol
the apofinent within 42 nanths lran the date of this

asrc;nent {@npte on date). rhc conpon! wtt send

po$$ton hatice ond ofler posse$ion af the Apottment a
'the 

opPlicant os and when the cohpon! receivet the

arcuPa on @rt$cote lion the campetqt olthonry'

18. Therefore, the due date of possession comes out to be 24 09'2 017 The

complainant-allott€e has paid Rs. 1,81,11,2s0l against the sale

considerat,on ol Rs. 1,81,11,250/_ for the unit in question to the

19. At the outset, it is retevant to comment on the preset possession

clause ofthe agreement wherein the possession has been subiected to

all kinds ol terms and conditions of this agreement, and the

complainant not being in default under anv provisions of this

agreement and compllance with all provis'ons' formalities and

documentation as prescribed bv the promoter The dratting of this
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clause and incorporation oi such €onditions is not only vague and

uncertain but so heavilv loaded 
'n 

favour ofthe promoter and against

th€ allottees that even a single deiault by him in fulfilling formalities

and dorumentations etc as prescribed by the promoter may make the

possession clause irrelevani for the purpose of allottees and the

commitment time period for handing over possession loses its

meaning The incorporation of such clause in the buver's ag'eement

by the promoterisiust to evade the liability towards timelv delivery of

subiect unit and to deprive the allottees of their right accruing after

delay in possession This is iusito comment as to how the builder has

misused his dominant position and drafted such mischi€vous clause in

the asreeme.t and th€ allottees is left with no option but to sign on

the dotted lines

20. Admissibility of delay possession charS€s at prescribed rate of

lnteres! The complainant is seeking delav possession charges

However, proviso to section 18 provides that where an allottee(s)

.loes not intend to withdraw from the proiect' he shall be paid' by the

promoter, interest for every month of delay' till the handing over oi

possession, at such rate as may be prescribed and it has been

prescribed under rule 1 5 of the rules Rule 1 5 bas been reproduced as
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Rulc 15. Presqibed NE ol interest' lPtuliso to se.Tlon 12' sectlon 7a

ond sub-ecti@ (4) on , tubse.tion (7) ol Yction 191

t1) For the purpose aJ pnvie to section 12i section B) ond subaections {4) and
(7) oI section 19, rhe "interen ot the ruE prescribed sholl be theStoE Bank

ol lndio high$t narginol cost of lendihg rcte +2%.:

Provided that in @se the state Bank ol lndia narginol .ost oJ lending tute
(MCLR) is not in ue, it sholl be reploced bJ such benchno* lending /ar6
whichihe srote Bonk of Indio na! fa Jron tine to tine lot lending to the

21. The legislature in its wisdon in the subord,nate legislahon under the

rule 15 ofthe rules has determined $eprescribed rate ofinterest'

22. Consequently, as per website of the Stat€ Bank of lndia i'e,

the marsinal cost oflending rate [in shor! MCLR] as

on date i.e., 09.08.2024 is 9%. Accordinglv, the prescribed rate of

interest willbe marginalcost oflending rate +2% i.e, 11%'

23. Tbe deflnition of term 'interest' as defined under section 2(za) of the

the promoter, in case of default, shall be equal to the rate of inter€st

which the promoter shall be liable to pay the allnttee in case oi

delault. The.elevaDt section is reproduced below:

Act provides that the rate of interest chargeable hom the allottee by

(r)

"tzo) "inArest' neo6 the tut5 of tntercn palabte bv the pronoEr ot
the ollotee, os the cose naY be.

ExDlonoton. For the prtpose olthitclouse-
thp tok ot nkrest \ horaPobte tron the otloaee bv t he p' odotet ' in 

' 
ose

ol deladL\hotl bP cquoi @thP 'o.e oliPry\t rti h th" ladotct 'holl
he tioble to Dov the allo(ee, n cov ol deloult,
rha ntertsi @vabk w the pronakt to thc allode" 

'hah 
be lron the

a-, t 
" ","niter rece,ved the anount ot dnr potr thPeal nll the tlou

,n" '.,int o, om oe,""t ond ntetett the,eon i' t4'nd4J- ond the

inLete! oawbt; tu the oharke to he prcnoret thotl be f'on rhe dote

rt.ottoLL"i aeroutu,n oot."n, tathPpto4o.cr lrhe date r npottl:
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24. On €onsideration of the documents available on record and

submissions made regarding contravention of provisions of the Act'

the authority is satisf,e'l that the respondent is in contravention ofthe

section 11t4)(al of the Act by not handing over possession by the due

date as per the agreement' By virtue of 
'lause 

6'2 of the buvefs

agreement executed between the parties' the unit endeavoured to be

completed within 42 months from the date of the sisning of

agreement. As such the due 
'late 

ofhanding over ofpossession comes

out to be 24.09.2017.

25. Accordingly, it is the failure of the promoter to fulfll its obligations

and responsibilities as per the apartment buy€r's agreemeDt to hand

overthe possession within the stipulated period Accordinglv' the non

compliance of the mandate contarned in section 11(41[a) read with

proviso to section 18(11 of the Ai:t on the part oi the respondent is

established. As such, the alio$ees shall be paid' by the promoter'

interest ior every month of delav from due date of possession i'e'

24.09.2017 till offer of possession plus two months (i'e 
' 

09 10 20191'

at the prescribed rate i'e, 11 o/o p a' as per proviso to section 18{1) ol

the Act read with rule 15 of tbe rules'

G.lI. Direct the respondent to r€fund the extra amount pald by the

."-rt","r" ,o*u.at lo" of area' in respect of the above said

:;1U;:;';';;;;-i interest @ 24olo Per annum trom the date o'

deposlttill the realizationotiheamount
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vide proceeding dated 't2o7 zo24' the counsel for the respondent

stated that the areadelivered is as per the BBA and they are also in the

process oi getting third party report/iDspection got conducted and

shall be nling rhe report ofthat third party expert within 3 weeks' The

counselfor the complainant had filed copv oiorder ofauthortv dated

O1.O5.ZA2+ \n CR Na lA45 al 2022 case titled os ln'1u Dhir V AlmanLl

Intobuild PitL Lt(t in wh\ch at pam N o 26 the LC of the authoritv has

clearly smted that there is a gap as per his report and as per BBA and

bence, the same should be considered while drawins opi'ion aboul

this Particular case

7. The complainant is seeking refund of the amount paid by him in

excess as ihe built_up area of the unit has been reduced' It has been

observed that super area as mentioned at the time of execution ol

agreement was 2150 sq fr which is same exactlv

mentioned in conveyance deed on the contrary the carpet area was

mentioned to be 179? sq' ft' at the time olagreement which is reduced

to 1347 sq. fi. ai the time ofconveyance deed' Thus' the authority is of

the view that there has been a reduction in the built up area of the

uDit. Thus, the complaiDant is at libertv to seek compensation for the

reduced built up area before the Adj!tdicatine 0fflcer'

c.ul. Direct the respondent to pay the interest pald tly complalnanl to

" "ii"iii""u 
", 

in" 
''an 

taken on thedbove said flaL

u
26.

2
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C.Mhect the respondent to Pay the compound interest till date
- - ,t"r-"a ty comptainant qua th€ bank int€rest for the loan

amount taken on th€ above said flat'

,u. ln in" 0r"""* complaint the complaina't is seeking the above

hentioned reliefs. However, no details wr't the same has been

provided by the complsinant' In view of the above' the said relief is

declined being devoid of merits'

G.v Dir€ct the respond€nt to pay lltlgatton charges ofRs 5'00'o0o/''

,r. ii" *.ont** is seeking above mentioned reliefs wr't'

compensatiorl. Hon',ble supreme court of India in case titled as M/s

Newtech Promoters and Deveiopers Pvt' Ltd' v/s State of Up & ors

2021'2022(1) RCR (C1,357 held that an 
'llottee 

is entitled to claim

compensation & litlgation charges under sections 12'14'18 and section

19 which is to be decided bv the adiudi€ating ofticer as per sectron 71

and the quantum of compensation & litigation expense shall be

adiudged bv the adiudicating officer haviDg due regard to the factors

mentioned in section 72' The adiudicating oificer has exclusive

jurisdiction to deal wiih the complainc in respect of compeDsation &

legalexpenses.

H. Directions ofthe authority

29. Hence, the autboritv herebv passes thh orrler and rssues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted io

the authoritY under section 34(0i
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30.

31.

The respondent is directed to pay delayed possession charges at

th€ prescdbed rate of interest ie., 11% pa for every month of

delay on the amount paid by the complainant to it from the due

date of possession i.e.,24.09.2017 till offer of Possession ie'

09.08.2019 plus two months i.e, up to 09'10 2019 as per proviso

to section 18[1) ofthe Act readwith rule 15 ofthe rules'

ii. The reliefofrefund u ead as discussed above in C.ll

to G.lV are declined lor reasons mentionedabove.

iii. The comPlai compensation for the

ofRcer.

Complaint stand

File be consiSn

i;is9
Hrruana Real Estate Regulatory Authority' Gurugram

' Dated: 09'08 2024

GURUGRAM

PaBe22 ol22


