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complainant

ComPlaina.t

ORDER

1. The present complaint dated 01032023 has been filed by the
_ 

comphinant/allottee in Form CRA under section 31 ofthe Real Estate

i*"*o,"" -o ,*'"r*en0 Act' 2016 (in short' the Act) read with

,r*"r8 *,n" Haryana Real Estate (Regulation and Developmenil

Rules, 2017 lin short' the Rules] for violation of section 11(al[a) ofthe

O., ***t" n is inter alia prescribed that the promokr shall be

.""p"*itf" f"t all obligations' respoDsibilities aDd functions to the

allottees as p€rthe agreementfor sale executed inter se them'

Pase 1o122
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Proi€ct and untt related detalls

2. The particulars of the project, the details of sale consideration' the

amount paid by the complainant, date of proposed handing over the

polsession, delay period, if any, have been detailed In the following

' ATS Tourmaline", Sector_ 109,

Group housing Proiect

250 oi2007 dated 02.11 200

Curgaon

Valid til101.11.2019
Licensed area 19.768

Name oflicensee Rai

l
l

7

l
RERA

registered

Tri-partite

R-si *-red-vide re gistration no'

of 2017 dated 10.08.2017

1008.2023

Kiran & 2

4l

l
l

no. 23 of comPlarnt_

14.04.2014

lAs per Pase

HDIIC]

3183 on 18th floor oftower 03

tAs per page no.31 ofcomplaintl

Unit area admeasuring 2150 sq. ft. - super

1797 sq.ft. lcarpet

IAs per page no.31

areal

DTPC License no.

B'ria.I Heads

t_

I'

1--

t_l
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12.

ft.2150 sq.

1347 sq. ft. lcarpetarea]

lAs per page no.80 ofcomplaintl

Reduced areo - 450 sq. ii
24.O3.2014

lAs per page no.28 of comPlaintl

Subvention payment Plan

_l

Total sale con5rderatlon

[As per pase no. 61 or comPlaint] ]

Rs.1,81,11,250/'

lAs perpaYmeDt Plan annexed

schedule lv on Page no.61 of

complaintl

pase no. 1e ofc:rnq1'lll 
l

lcompletton ddte) The con?anY

will send Possession nodce ond

aller postetson of the Aqortment

to th? oD1lirunt as ond when fie

11. Rs.1,81,11,250/

lAs alleged bY the complainanton

Claus€ 6.2

The Dewlo\er endeavout

conplek the construction ol

by

comrynY receives the occuPotion

cefiifcate fron the conqetent

outhonry.

Date of apartment buyer

9 Payment Plan

t

L
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13 oue aate otposiession

14_ Occupation certificate

24_09.2017

fcalculated from the date of
agreemenr i.e., 2 4.03.20141

09.08.2019

I tas oer rage no. 15-16 of reptyl I
09.08.2019

lAs per pase ofcomplaintl

76_0t.2023

lAsperpase no.75 ofcomplaintl

B. Facts ofrhe comptatnt

The comptainant has made the fojloMng sublnissions in the

L That betieving upon the assurances and promrses made by the
agenr/ representative otthe respondent, th€ complainant booked
a flar bearjng no. C-3183 , Tower No. 3, lBth Floor, ad-measuring
2150 sq. ft. super area [1797 sq. ft. ,n Carpet Area] againsr a total
consideration of Rs. 1,81,17,250/. on 24/03/2014. h aparhenr
buyer agreement was executed inrer se the parties on
24/03/2014.The complainant then secured/is sancnoned a loan
oi Rs. 1,37,00,000/- from HDFC bank and a rripadte agreement
is executed between complainan! respondenr and HDFC bank on
'14.04_2074.

II. That it is an admifted iact that the comptainant has paid the
entire sales consideration amounr as per tbe demand and

3.

10. con,ey,niedeed
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requirements ofthe respondent' In this way' the complajnant has

paid a total sum of Rs. 1,81,11,250/

IIL That the .espondent has miserably failed to handover the

physical possession ofthe flat as agreed bv the respondent within

in a stipulaterl time period from the date of,booking'

IV. That the complainant many a times co'tacted the respondent in

order to resolve the matter but till date nothing fruitful came out

That as per assu.ance given by the omcials of the respondent the

physical possession of the said flat was supposed to be handover

to the complainantby 24'09 2017 from the date orbooking'

V. Thereafter the respondent sent to the complainant an offer oi

possession on 09.08.2019 stanng that the respondent had

received the occupancy certlficate from the Statutory Authorities

and that the complain:nt should take the possession of the said

flat by paying a demanded amount ofRs l '97' 
s00/- all inclusive

VL That however in compliance offie said demand ' the complainant

ihen duly paid a cumulanve amount totaling to 1'97'500/_ to the

respondent, which is an admitted fact' The sard amount was paid

under protest as many charges as demanded by the respondent'

were outside $e scope ofsettled terms

VIL That it is a settl€d law and in catena of judgments' the

Hon'ble courts have opined that the allottee of a real estate

property is legally entitled to seek refund of the amount already

deposited besides interest and 
'ompensation 

ifthe builder fails to

honour its commitment to complete the proiect in time' on'e the

promised daie oi delivery of possession is exhausted' it is the

ConplaintNo. 926of 2023
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discretion ofrhe complainant to exercise his choice to ejther rake
refund or wait for the delivery. That in view ofrhe delay in giving
possession to the complainantj comptainanr wanrs to seek the
relief of appticable interest as per RERA on the delaved
possession ds (here has been a dejay or 43 months in prousion of
possession. That as per section 1 2 of RERA, rhe respondent have
provided false informatjon on rhe prospectus/Brochure and
under the same section ti!;irlptainant js entiued to get the
interesr on delayed possession along with compensation.

C. Reli€fssought by rh€ comptainant
4. The comptainantis seeking the following reliet

aJ Direct the respondeot to pay rhe inreresr o0 the amount paid by the
complainant to the respondent at the prescribed rate of HRERA tor
the delay in p.ovision ofpossession of43 months.

b) Direct the respondent to retund the exra amount paid by rhe
complainant towards loss of are4 in respect oi rhe above sajd
unit/space along with interest @ 240lo per annum irom the.late of
deposirtitl rhe realizationoftheamount.

cl Direct the respondenr to pay rhe interesr paid by complainant to
HDFC bank for the loan taken on theabove said flat.

dJ Directrhe respondent to pay the compound interest tilldate incurred
by complainant qua rhe bank interest for the loan amount raken o.
the above said flat.

el Direct the respondent to pay litigarion charges ot Rs. 5,00,000/- and
compensation on accounr ofmentalagony of Rs. 10,00,000/-
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5.

c.

On the date of hearing, the author,ry explained to the

respondent/promoter aboutthe contravention as alleged to have been

committed in relation to section 11[4][a) ol the Act to p]ead gujlty or

not to plead guilty.

Reply by th€ r€sponde.t

Complaint No.926of 2023

6. The respondent has contested thecomplaint on the following grounds:

l. The preseDt complaint is neither maintainable nor tenabl€ before

the Authority and ,s liable to be out rightly dismissed. The

agreem€nt in question was €xecuted between the complainant and

the respondent priorto the enactm€nt ofRERA,2016.

It. That the complaint js not maintainable for the reason that the

agreement coDtaiDs an arbitration clause which refers to the

dispute resolution mechanism to be adopted by the parties in the

event oiany dispute.

Ill. That th€ respondent is a reputed real €state developer having

immense goodwillcomprise oflawabiding and peace loving alwavs

believed bestservices to itscustomers including the complainant

IV. That the complainant, after checking the veracitv of the project

namely, "ATS Tourmaline", Sector'1o9, gurugram had applied for

allotment of a resident,al unit. it is submitted that based on the

application ol tbe complalnant, unit no. 3183, Tower no. 3 was

allotted to the complainaDt bythe respondent

V. That the buyeis agreement was executed on 24.03.2014 lt is

pertinent to mention that the RERA Act, 2016 was not in force when
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the agreement was entered into. The provisions ot rh€ RERA Act,
2016 thus cannot beenforced retrospectjvely.

VL That totalsale consideration otthe unit was Rs.1,81,11,250/-. Th.r
the possps\ion or the unrt wd\ suppo\ed to be onerpd in a.,orddn,e
with the agreed rerms and condirions ofthe tsuyer,s ag.€emenr. The
possession oi the unit was subject to rhe occurrence ot the torce
majeure events. The relevant Ctause 6.2 of the Agreemenr
pertainingto force majeure event ctearly states that-

:.y:::::,::|,:",:.",*Ddelopel'aallb?,llho|aattrnr rnee\ptry aJ rhe tnmpt.roh olcunerudtun 
^ 

d.t4atohawt4q,.oton.. to\pd a a 'ou t at da\'t
a, Non.ow abtiA ol stzl enent, otnq buildihs nateriob, water atelecnitsuppty or tabouf, ot
b, An! change b the Appticable Lo|| ot existehcc oJ an! tn)unction, stuy

itd:: 
p:hthnt, tdT q dn.puaa\ poss@ b) lnr .aua r.btaat

aod! or (:ohPeknt Aurhuo4 or

Fuce lrolelre Evqt or an, othet rcawn (not jinited to the reosonsnpn'o1pd abNet blond th. @n,,ot ot o, ;ntu,".r". hr,h" D.,"too".whi \ nq.0..8 a,)ctay the D"vetap. r r pa,ot n.;9.r. ob\satba_
ot <pe.Ued tn tht\ Aarenen.

Vll. That t is perrinent ro mention here that the imptementarjon otthe
said projecr was hampered due to non-payment ot instalmenrs bv
Jllolee< on trmp and atso dLe to rhF even(s and .ond,,,on, *n,.i
are beyond rhe controt of the respondenr and which have affecred
the marerjally atrected the construction and progress or the project.
Some of the Force majeure events/conditjons wh,ch were bevond
(hF conrroj ot rhe r.spondenr 

"nd anerted rhe rmpiementarr;n oi
the project and are as underi
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r)

fonly happened second riem in 71 years of
independence haence beyond control and could not be io.seenl.
The respondent had awarded rhe const.uction ofrhe projectto one
of the teading const.uxtion companied in lndia. The sajd
contractor/company could nor inrplement rhe entire projefi to.
approx.. 7-8 months w'e.f 9-10 Novemb€r 2016 rhe day when the
Central Covernnent issued notificarion w.r.t demonetization.
Durjng this period, the conkactor coutd nor make payment to rhe
labour in cash and as majorjty of casual tabour force engaged in
construct,on activities in India do not have bank accounts and are
paid in cash on a daily basjs. During demonetrzation the cash
withdrawal limir for companies was .apped at Rs 24,000 per week
initially wheres cash payments to labolrron a sjte otthe magnitude
ofthe project in questton are tu.3.4lakhs per day and the work ar
site got almost hahed ior 7-g honths as bulk oi the labour be,ng
unpaid went to their homeiowns, whjch resulted into shortage of

That in view of the above, the said event of demonetizarion was
beyond the controt of the respondent, hence rhe hme period for ofier
of possess,on should be deemed to be extend.d for 6 months on
account of the abov.

NCT

l
successive years i.e. 21S-2016_2017_2019, Hon,ble
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passing orders to protect the environment of rhe courtrv and
especjally rhe NCR region The Hon,bte NCT had O*..0 or.r,
governing the enrry and the exitofvehicles in NCR region. Also the
Hon'ble NGT has passed orders w.r.t phasing out the 10 years o1d
diesei vehrcjes from NCR. The Contracror of Responan.t.orta 

"olundertake construction for 3-4 monrhs in compliance of the orders
ofHon'ble NGT. Due ro followin& there was a delay of3-4 months
as labour weDt back ro th6ir hometowns, which resutted jn
shortageof labour jn Ap6t-l!.trj.,,S015, November-December 2016
and November-Decehb€r 20i 7

IIII Non-navmenr of hstetments bv All.trees: several oth.r
allottees were in defautt of rhe agreed payment plan, and the
payment of construction linked instalmenrs was detayed o. nor
made resulting in badly jmpacting and delayjns the
implemenration of the entire project.

IVI Inclement Weather Condtdons viz. curusramrDue to heaw
rainiall in Curug.am in the year 2016 and unfavourable weather
cond,tions, all the construcrion activities were badty affected as the
whole town was waterlogged and gridtocked as a result otwhich
the implementation of rhe project in question was detayed for

Copies of all the .elevant documents have been ailed and placed on
record. Their authenticity is not jn dispute. Hence, the complaint can
be decided on the basjs oithose undispured documenrs.

,urisdlction of the authorltyD.

co.pr"int n'iio or-ii-
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The authority observed that

jurisdiction to adjudicate the

Complarnt No 926 of?023

it has territorial as well as subiect matter

present compla,nt for the reasons given

D.l Territorial,urisdiction

As per notification no. r/9212017'1TCP dated 14.12.2017 issued bv

Town and Country Planning Department, the jurisdrction of Real

Estate Regulatory Authority, Gurugram shall be entire G'rrugram

district ior all purpose with ofnces situated in Guru8.am. In the

present case, the project in question is situated within the planning

area oi Gurugram district, therefore this authority has complete

territorialiurisdiction to deal with the present complaint.

D.II Subiect-manerlurisdiction

Section 11[4)[:) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Sectio n 1 1 tal (a)

is reproduced as hereunder:

t4) fhe D.onatetshdll'
Ii ba td po4abk lo d\ obrgatnn 'e\Pon\btttne' antJ ldar'a4\

under the pruvlsions ol th5 Act ot the .ules ana 
'egutattons

nade thereunder ot to the ollotk* os pet ke ogteement lar
sole, or b rheo$acntion ol dllattees os the Lase nav be,tillthe
conveyahce ofollthe oPafiments PlaLs ot buidinss osthecoe
ha! be, to the ollottees, or the cotnnon arcas to thc oseciotjon
al;ttatees or the .omPc|nt uutha.tv os the cose n1a! be;

11. So, in view ofthe provisions ofthe Act quoted above, the authority has

complet€ jurisdiction to decide the complaint regarding non'

compliance ofobligations by the promoter leaving aside compensation
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which is to be decided by the

complajnant ata later stage.

Ilndlngs on the obr€cdons ra

Objectlon regardtng iurtsd

ComDiaint No. 926of 2023

adiudicatinC ofllcer if pursued by the

by th€ respondent

n of the Authority afrer theictio

implementation of the RERA Act, 2016.

12. The respondent has raised an objecrjon that the authority is deprived
of the jurisdi€tion to go into the inrerpretation ol or rjghts of the
parties inrer-se in accordance with the buyer,s agreement as the same
was execured berween rhe parties prior ro the enacrment oi the Act,

2016. The authoriry is of the view thar the Act nowhere provides, nor
can be so construed, that atl previous agreements will be re-writren
after coming into lorce ofthe Act. Therefore, the provisions oathe Act,

rules and agreemenr have ro be read and interpreted harmoniously.

However, if the Act has provided tor dealing wirh cerrain specific

provisions/situarions in a specific/particutar manner, then that
situation will be dealt with in accordance with the Act and the rules

aiter rhe date ofcoming into torc€ oarhe Ad and the .utes. Numerous

provisions of the Act save the provisions of the agreements made

between rh€ buyers and sellers. The said contention has been upheld

in the landmark judgment of Neetkomar Reattors Suburbon pvL Ltd.

vs. UOI dnd others. M.P 2737 ol20t7) decided on 0b. t2.2017 whi.h

"119, Undet the Wisions oJ Sectior lq the deto, in hahding ow the
possion would be @unrat lron the dote n.ntioned in the agrdn t lot
ele qtercd into b! the $onotet ond the attottc. prior to tt, tp4isthti@
undq REP/. Un.let the ptuvbiorc oJ RERA, the prcnoter is givq o locitit! to
rqie the dote oJ cohpletion of ploject and datdre the sone ader sdtian I
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hroces ol.onptetlfh Hen@ in ee ol detoy in the ofer/delivery oI p$weon

os pe. the retns ond condnions ol the agrAnent lor solc the attonee shall be

ehtitted to the int4rest/delote.l poession charyes on the reotundble rute ol

intercst as provided in Rule 1s al the rul* ond one sided unfoir onll

unresonable tute oJ conpensotion nentioned in the agreenent for $le is

are sacrosanct save and except for the provis,ons

atlottee to negotiate any ol the clauses contained

GURUGRAIU

The RERA .loei not contenplate ryntihg the cant/dcr between the Jlot
purchaer dnd the Prcnoter ... .

122 We hove oltddy dkcused that above stoted provisions ofthe RER/'

ofe not retrospenive in noture- fhev nat to sone extqt be hoing a
retrooctive ot quasi renooctive ellect but thel on thot gtouAd the voliditr ol
the ptovisions ol REPI, connot be challenged. The Parlio ent is @npetent

enolgh to tegislote low hoving rctrctpective ot retrooctive efr*t A low con

be even lraned t4 alle.t subsisting / eristing connacruol rights between the

pofties in the latger public int,st We do 
^ot 

hove on! doubt in our ftind
thot the RERA ha! b@n lroned n rhe lorger public intercst ofrer o thomugh

study and disussion nade oc dte .highest level bv the Standinq Con ite
ond sel4t Connittee, whlch s&6lwd its detailed .epo.B

13. Also, in app€al no. 173 of 2079 titled as Magic Eye Develoryr PvL Ltd'

vs. lshwer Stngh Dahlya,in order dated 17.12 2019 the Haryana Real

Estat€ Appeuate Tribunal has obsewed-

34. lhus, keeping ih view out alareeid dieu$ioL we ote of th' conndet'd

opinion that the prcvisiohs ol the Act ore quosi tetroactile ro so e dEnt in

14. The agreements

which have been abrogated by the Act itseli Further, it is noted that

the agreements have been executed in the manner that there is no

therein. Therefore, the authority is of the view that the charges

payable under various heads shall be pavable as per the agreed terms

and conditions ofthe agreement subiect to the condition that the sam€
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are in accordance with the plans/perm'ssions approved by the

respective departments/competent authorities and are not in

contravention olany other Act, rules, statutes, instructions, di'ections

issued thereunder and are not unreasonable or exorbitant in nature'

t.Il Obi€ction r€garding agr€em€nt coDtaining an arbitration clause

r€ferringto the dlspute resolution mentioned in theagreement'

15. The respondent has raised the objection that the complainant has not

invok€d arbitration proceedings as per the provisions of the buyer's

agreement which contains provisions 
'egarding 

rnitiation of

arbitration proceedlngs in cas€ of breach of agreement' The relevant

clause incorpo.ated w.r.t arbitration in thebuyer's agreement:

''211All or ah! dispute thot no! ansewtth rcspect to the tetnsond condxin\

ol thx Agreeheht, inclu.ling the interytetotioh and voldiE ol the Prattston!

ie*.1oiA tne rxpecttve 
"gnts 

ond abtisotions of the potties shdtt be litst

sextia tltrougn nuruot aitusnn and omtcable settlemehL lotlthg which the

sane sho b; etrled thrcugh oftindtion' The atbittotion p'oceedngs shalt be

undet the Arbnronon and Conciliation A't 1996 ond on! stotutar!

anendnents/hadifcatons thereto bv o sale otbitrotar wha shall be mutuollv

appoinreA bv the portis or il unoble to be mutuoll! oOPointed theh to be

"io,po.t"a 
try tte Cq,t The decision ol the Atbitrarot sholt be lnot and

bhding on the Parti*
14. The resp;ndent contended that as per the buver's agreement dulv

executed between the parties, it was specifically agreed that in the

eventuality of any dispute, if any, wrth respect to the unit booked bv

the complainant, the same shall be adjudicated through arbitration

mechanism. The authority is oithe opinion that the jurisdiction of the

authorily cannot be fettered by the existFnce ol an arbitration clause

Complarnr No. q26 of20Z1
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in the buyer's agreement as it may be noted that section 79 olthe Act

bars the jurisdiction ofcivil courts about the mafter which falls within

the purvlew ol this authority, or the Real Estate Appellate Tribunal.

Thus, the intention to render such disputes as non arbitral seems to

be clear. Also, section 88 of the Act says dlat the provisions olthis Act

shall be in addition to and not in derogation of the provisions of any

other law for the tine being in force.

15. Therefore, the authority is of the view that the complainant is well

within the rights to seek a special remedy available in a beneficial Act

su€h as the consumer Protection Act and RERA Act,2016 
'nstead 

ol

going in for arbitration. Hence, this Authority has the requisite

jurisdiction to entertain the complaint and that the dispute does not

require to be referred toarbitration necessariiy.

G. Findings on the reuefsought by the complainantl

G.I Directthe respondentto pay the interest on the amount paid by the

complainant to the respondent at the prescrlbed rate of HRERA for

th€ d€lay ln provision ofpossesslon of43 months.

16. ln ihe present complaint, the complainant intends to continue with the

proiect and is seeking delay possession charges as provided under the

provisions ofsection 18(11 ofthe Act which reads ns under.

S..tion ta: Rpturn oJ anount ant! codpcn:otion

ComplarntNo 926 of2023
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cunLrenel,t

1s(1). tl the prodoret lails to conptetz ot is unoble to sive posse$ion ol on

oportnent, Plot or building, -

Prctdea thot sher? or attat'cP doP: aot aL"ntJ'a \nnd'r' tIUa'ne 4ote t' h'
'.;Z)i";";;i;; ;';",,,...,., n'?p\' tat Pary aon'h at daa! th the noqdina
'",i).i,i; pi"ii-";." * t 

'ote 
o\ 4a) be PP!'bPd

17. In the instant case, the flat buyer agreement was executed berween

the complainant and the respondent on 24 03'2014' and as p€r clause

6.2 of the said agreement, tbe unit was to be completed within 42

months from the date of the signing of agreement' The said clause is

reproduced below:

:l::;i:"i""", 
"","",",,,",.np,p.,4e 

conrru.,,o\ v

)"i .",ii*, *'n' 42 north rcn thP oatP ar thi.

),*].i'i"i'.l", ", dou)' rn" 'onponr t't 'P'd
,],,",'ii 

^"1, 
, .^a 'n" 

p" v.:iot of th? ADoaa"a' to

i;" ;;;i';;;; ;' ana'*t'e' oe t npan! t"'-\"\ tt)e

" "ilu- n"tt" *" t*' *' ton@tert d'thl 1

18. Th€refore, the due date of possession comesout to be 2409'2017' The

complainant'allottee has paid Rs 1'81'11'2SO/- again* the sale

consideration of Rs 1,81'11'250/_ for the unit in question to the

19. At the outset, it is relevant to comment on the preset possessron

clause ofthe agreement wherein the possession has bee' subiected to

,11 kinds oi terms and conditions of this agreement' and the

complainant not being in deiault under any provisions of this

agreemeDt and compliaDce with all provisions' formalities and

documentation as prescribed by the promoter' The drafting of this
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clause and incorporation ol such conditions is not only vague and

uncertain but so heavily loaded in favour ofthe p'omoter and against

the allottees that even a single default by him in fulnlling formalitres

,nd documentations etc. as prescr'bed by the promoter may make the

possession clause irrelevant for the purposF of allottees a'd the

commitment time period for handing over possession loses its

meaning. The incorporation of such clause in the buye's agreement

by the promoter is justto evadethe tiabiltytowards timelv delivery of

subiect unit an.l to deprive the allotte€s of their right accruing after

delay in possession This is just to comment as to how the builder has

misused his dominant positior and drafted such mischievous clause in

the agreement and the allottees is left with no optio' but to srgn on

the dotted lines

20. Admissibility of delay poss€ssion charges at pr€scribed mte of

interest The complainant is seeking delay possessjon charges

However, proviso to section 18 provides that where an allotteeG)

does not iDtend to withdraw from the proiect' he shall be paid' bv the

promoter, interest for every month of delay' till the hand'ng over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules' Rule 15 has been reproduced as

complarnt No.926of 2023
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21. The legistature in irs wisdom ,n the subordjnate legjstation under the
rule 15 ofrhe rules has determined rhe prescribed rare ofjnteresr

22. Consequentty, as per websrta of rhF \rdre Sdni ur Indr" rc..
the marginatcost oflending.ate (iD shorr, I4CLR) as

on date i.e., 09.08.2024 js 9%. Accordingly, the p.escribed rare ot
interestwillbe narginaj cost of lending .ate +Z% i.e_,11%.

23. The definition oi term ,i.teresf 
as defined under section 2[za] ofthe

Act provides thar the rare ofinterest chargeable from the altottee by
rhe promote, in case of defaulr, shall be equal ro the rare of inre.esr
which the promoter shail be liable ro pay the a ottee, in case oi
defautt. The retevantsection is reproduced betow:

,,, ff: ;:j'iliff I! i!, :{ :::i?i;tr;":; : f ; ;; ;;;;;':l,i:iifii:iiiTi;i{'ii ji::;,:::i:&i:,t;;r:;;::r,;r:x::r

r::!t'm;irii:llifiiit'lii!:f i:f if r::,:#i::n

:;:l;:x::tr",ff::",:::ir, or ln,.,es, pd,ab e by,he prono,.r ot
Exploho(ion. - For rhe pu;poa ot hs ctoue-

't"';, tffi i:[i":,t:: i, ::,."f .r: ; :!::?: :t, :i', ff'; : : ; ;: : ; ;,

t#trtti:rifxti*',ru,r:;t

(,

(i,
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On consideration of the documents available oo record and

submissions made regarding contravention oi provisions of the Act'

the authorily is satisfied that the respondent is in 
'ontravention 

ofthe

section 11(4)(a) of the Act by not handing over possession bv the due

date as per the agreement. Bv virtue of clause 6'2 of the buyefs

agreement executed betlveeD the parties, the unit endeavoured to be

€ompleted within 42 months from the date of the signing of

dBreenpnr A:5urh th"duedateofhdrdingo!er or po\ses{oncome!

out to be 24.09.2017.

Accordingly, it is the lailure of the promoter to fulfil its obligations

and responsibilities as per the apatment blryer's agreement to hand

overthe possession within the stipulated period Accordingly' the non_

compliance of the maDdate contained in seciion 11(41(al read with

proviso to sectioD 18(1) ot the Act on the part ol the respondent is

established. As such, the allottees shall be paid, by the promoter'

interest tor every month of delay from due date of possession r'e''

24.09.2017 till offer ot possession plus two months [ie" 09'10'2019)'

at the prescribed rate ie., 11 % p.a. as per proviso to section 18(1) of

rhe Act read with rule 15 ofthe rules

aomplarntNo 926 of202l

G.ll. Direct the respond€nt to refund the extra amount paid by th€

complalnant towards loss of area, in respect of the above said

unltTspace alonS with interest @ 24olo per annum from the date of

deposlt till the realization of the amount
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26. vide proceeding dated lz.o? 2024 the counsel for th€ respondent

stated that the areadelivered is as perthe BBA and they are also in the

process of getting third partv report/inspection got condu€ted and

shallbe filing the report ofthat third partv expertwithin 3 weeks' The

counselfor the complainant had filed copv of order ofauthoritv dated

07.05.2024 in CR No.1045 ol2022 cose tttle'l os Indu Dhir V' Almand

Inlrobuild PJL Ltd in which at para No'26, the LC ofthe authority has

clearly stated that there is a gap as per his report and as pe' BBA and

hence, the same should be considered while drawing op'nion about

this particular case

27. The complainant is seek,ng 
'ef,und 

ol the a ount paid bv him in

excess as the built_up area of the unit has b€en reduced' It has been

observed that super area as mentioned at the time of execution ol

agreement was 2150 sq. ft which is same exactlv

mentioned in conveyance deed on the contrary the carpet area was

mentioned to be 1797 sq. ft. at the time of agreement which is reduced

to 1347 sq. ft. at tbe time ofconveyance deed' Thus' the aLrthority is of

the view that there has been a reductioD in the built uP area of the

unit. Thus, the complajnant is at liberty to seek compensation for the

re.luced built up area before the Adiudicating officer'

G.ul. Direct the respondent to pay the inter€st paid by complainant to

HDFC bankfortheloan taken ontheabove said flat'
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c.lv Direct the r€spondent to pay the compound interest till date

lncurr€d by complainant qua the bank interest for the loan

amourt taker on the above said flat

28. ln the present complaint, the complainant is seeking the above_

mentioned reliefs. However, no details w'r't the same has been

provided by the complainant. ln view of the above the said relief is

declined being devoid oimerits.

G.V Dlrect the r€spondent to pay lltlgation charges of Rs' 5'00'000/_

and compensation on account ofmental agony ofRs lO'00'000/-

29. The complainant ,s seeking above mentioned reliefs w r't'

compensation. Hon'ble Supreme Court of India in case titled as M/s

Newtech Promote.s and Developers Pvt' Ltd' v/s State of Up & ors

202r-202211) RCR [C),357 he]d that an allottee is entitled to claim

compensation & Iitigation charges under secrions 12'14'18 and section

19 which is to be decided bv the adjtrdicating office' as per seciion 71

and the quantum of compensation & litigation expense shall be

adiudsed by the adjudicating officer having due resard to the tactors

mentioned in section 72 The adjudicating officer bas exclusive

jurisdictioD to deal with the complaints in respect of compensatron &

legalexp€nses.

H. Dtr€ctlons ofthe authorlty

29. Hence, the authority hereby passes

directions under section 37 of

this order and issues the following

the Act to ensure compliance of
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30.

31.

Cohp a nt No 926ot ZO2l

obligations casr upon the promoter as per the function entrusted to
the authority undersection 34(fli
i. The respondent is direded to pay delayed possession charges at

the prescribed rate of interest i.e., 11yo p.a. fo. every month of

delay on the amount paid by the complainant ro it f.om th€ due

date ol possession i.e.,24.09.20t2 till ofier of possession j.e_,

09.0a.2019 pius rwo to 09.10.2019 as per proviso

to section 18(11 ofthe th rule 15 ofthe rules.

as discussed above in c.tr

to C.lV a.e d

iii The compl mpensation for the

Complaintstands

HARE KumarArora)

Haryana RealEstate R thority, Gurugram
Dated: 09.08.2024


