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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaLint has been filed by the complainants/allottees under

Section lJ1 of the Rr:al Estate (Regulation and Development) Act,2016 (in

short, the Act) read'with Rule 2B of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of Section

1L(4)(a) of the Act vvherein it is inter a/ia prescribed that the promoter shall

be responsible for zrll obligations, responsibilities and functions under the

provisions of the AcI or the Rules and regulations made thereunder or to the

allottee as per the agreement for sale executed inter se.
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Proiect and unit l'elated details
The particulars of the project, the details of sale consideration, the amount

paid by the complarinant(s), date of proposed handing over the possession,

delay period, if an5z, have been detailed in the following tabular form:

Sr.
No.

Heads Information

1. Name and location of the
proiect

"Vipul Lavanya", Sector-81,
Gurugram

2. Proiect area 1,0.51,2 acres
3. Nature of th,: proiect Group housing complex
4. DTCP licenst: no. and validity

status
26 of 2010 dated 18.03.2010 valid up
to 17.03.2020

5. Name of the Licensee Graphic Research Consultant India
and 4 others

6. R.ERA registered/ not
registered and validity
status

Registered
1-5 of 201,8 dated 1,1,.09.2018 Valid
upto 31.08.2019
Out of total area of 10.51-2 acres
only 2.282 acres is registered

7. Date of Allotment 24.09.2010
fPaee 10 of complaintJ

8. Unit no. L204, Tower - 03, 12th floor
fPaee 1B of complaint)

9. Unit area admeasuring L7B0 sq. ft. (Super Area)
fPage 1B of complaint')

10. Date of exec:ution of builder
agreement

08.L2.20L2
fPaee L7 of complaintJ

17. Basic sale price Rs.45,65,700 /-
f BBA at pase 19 of complaintJ

72. Total sale consideration Rs.52,29,899 /-
(As per SOA dated 30.06.2021
annexed at page 28 of reply and page

50 of complaint)

1.3. Total amount paid by the
complainanl:

Rs.52,29,899 /-
(As per SOA dated 30.06.2021
annexed at page 28 of reply and page
50 of complaint)
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L4. Possession clause 8.1(a)
"Subject to terms of this clause and subject
to the VENDEE(s) having complied with all
the terms and conditions of this agreement
and not being in default under ony
provisions of this agreement and complied
with all provisions, formalities,
documentation, etc., as prescribed by the
VENDOR, the VENDORproposes to handover
the possession of the Flatwithin a period of
thirty-six (36) monthsfrom signing of the
agreemenL The vendee(s) agrees and
understands that the vendor shall be
entitled to a grace period of 90 days,
afier the expiry of 35 ffhifi Six) months,
for applying and obtaining the
occupation certificate in respect of the
group housing complex."
(BBA at page 24 of complaint)

15. Due date of rlelivery of
possession

08.03.2016
(Calculated from the date of
execution of agreement plus grace
period of 90 days)

t6. Permission l:o carry out
Interior work/Fit out

30.06.202r
(Page 49 and 51 of complaint)

L7. Maintenanco and Service
Agreement

30.06.202t
fPaee 30 of reply)

18. Possession C ertificate 02.07.202L
fPaee 52 of complaint)

L6. Occupation r:ertificate Applied on 03.04.20L8
(As alleged by respondent atpage 4
of replyJ

B. Facts of the complaint
3. The cornplainants have made following submissions in the complaint:

i. That the complainants came to know about the project "Vipul Lavanya" at

Sector-81, Gurugr;rm, Haryana being developed by the respondent-builder

and booked a unit in the said project.

ii. That the respondent allotted unit no. '1,204, having super area L7B0 sq. ft.

in tower no. 3 to the complainants.
Page 3 of 19
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iii. That the total sale consideration of the unit is Rs.54,59,615 /- and builder

buyer agreement [n this respect was executed between the parties on

t8.L2.201,0.

iv. Thatthe complainants had paid Rs.10,00,000/- by way of cheques and took

home loan from LIC Housing for the rest of the amount. The bank has made

the remaining full and final payment to the respondent. Therefore, the

complainants have paid full and final sale consideration to the respondent

and nothing remains unpaid. The complainants are paying EMI @

Rs.44,158 /- per month to the bank.

v. That as per clauser 8.1(a) of the buyer's agreement, the unit was to be

delivereld by 36 months from the date of the agreement, however, even

after a lapse of 13 years, the respondent has not handed over actual

possession as well as occupation certificate of the unit to the complainants.

vi. That in f une 202L, the respondent gave permissive possession of the unit

to the complainants without obtaining occupation certificate and without

executing the con'veyance deed. Further, the respondent is taking

maintenance charges @ Rs.L8,000/- quarterly from the complainants from

fune 2021,.

vii. That the respondent has neither obtained occupation certificate from the

concerned authority nor executed the conveyance deed in favor of

complainants. The actual possession of the unit had also not been handed

over to the complainants despite their several requests.

viii. That the complainants are not the legal owners of the said unit unless the

occupation certifit:ate is obtained by builder and conveyance deed is

registered in favor of the complainants by the competent authorities. The

occupation certificate proves that the building has been completed as peer

the sanctioned plarr.
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That the Hon'ble Court has also ruled that the developers cannot use the

force majeure clause for lack of approvals, financial crisis and any

insolvency proceedings further directing the builders to obtain the

occupation certificate for the building or pay interest for delay to the

allottees.

x. That the conduct of the respondent is illegal and arbitrary and the

respondent is guilty of deficiency in services and unfair and monopolistic

trade practices. Further, the respondent is clearly in breach of contractual

obligations owing to non-fulfilment of the terms and conditions of the

buyer's agreement

C. Relief sought by t)he complainants
4. The complainants have sought the following relief(s):

I. Direct the respondent to pay delay interest penalty.

II. Direct the respondent to handover actual physical possession of the
unit in question and to obtain occupation certificate from the

concerned conrpetent authority and execute conveyance deed in
favour of the complainants.

III. Direct the resp,cndent not to charge any kind of maintenance charges

from the compllainants till actual possession is delivered post receipt
of occupation certificate and conveyance deed is registered in favour
of the complainants.

IV. Direct the respondent to pay litigation costs.

5. On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to Section IL(4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the resp ondent

6. The respondent is r:ontesting the complaint on the following grounds:

i. That the complainernts have no locus standi to file the present complaint as

they are already in possession of the unit sinc e 2021. Also, the complaint

is bad for non-joinder of necessary party as Mrs. fyoti (joint-allottee) has
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iv.

V.
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not been impleaded as party to the present case. Hence, the present

complaint is liable to be dismissed.

ii. That the complaint filed by the complainants is also barred by limitation

as no step or grievance had been taken between the years 201.3 till202l.
There is no documentary proof on record. Thus, the complaint is liable to

be dismissed outrightly.

That the companiers namely M/s Graphic Research Consultants Pvt. Ltd.

had acquired and llurchased the land admeasuring 10.512 acres situated

within the revenue estate of village Nawada Fatehpur, Sector 81, Gurgaon

with thel intention t:o promote and develop a group housing colony over the

same. T'he owner companies have obtained license from the DTCP for

setting up a group housing colony over the aforesaid land.

That M/s Vipul Lt(I. had inter-se entered into agreement with the owner

companies in terrrrs of which the M/s Vipul Ltd. is entitled to develop a

group housing colony on the land admeasuring 10.51.2 acres situated in

Sector-t]l-, Gurugram, Haryana. Pursuant to the aforesaid inter se

agreement, M/s Villul Ltd. launched the group housing project by the name

of "Vipul Lavanya".

That it is matter of record that some third parties had filed litigation titled

as Vardhman Kaushik v/s Union of India & ors. wherein the Hon'ble NGT

while considering l.he degradation of environment was pleased to restrain

or stop the construction activity in the region of Delhi and NCR. It is
pertinent to mention here that Government of Haryana was a party and is

well aware of thr: entire litigation and certain directions to all the

developers to stop the construction work. The company through letters,

individually to all its allottees including the complainants, informed about

the stoppage of work of the aforesaid project. But when the restrain order

r'
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got vacated the company again started construction of the project and

thereafter applied for occupation certificate from the competent authority

vide its letter dated 03.04.2018 and the respondent is hopeful that it will

soon get the certificate for occupation from the competent authority. Upon

the grant of the occupation certificate, the conveyance deed shall be

executed.

That the statement of objects and reasons of the Act inter-alia is an attempt

to balance the interests of consumers and promoters by imposing certain

responsibilities on both. lt is submitted that the complainants have never

been at all aggrierred and do not fall under the definition of aggrieved

person, but still by filling such false, frivolous and vexatious complaint, the

complainants are rrot only harassing the respondent company to succumb

to their illegal dermand, but by filing such false complaint, they are

misleading the Hon'ble Authority.

vii. That the complainants have executed and acknowledged an undertaking

at the time of handing over of the possession. Clause 21, of the undertaking

is reiterated as follows:

"21. That l/we enl:ering into the unit for carrying out interiors/external
facilities with clear understanding that any additional demanded by the
compony shall he poid by me/us in accordance with the revised payment
schedule agreed upon mutually between myself/ourselves and the
company. The company shall in no manner be liable to pay any
penalty or compensation to the l/we for the delay in handing over
of the actuctl physical possession of the unit for any reason
whatsoever,''

Thus, the complainants have waived of their right to claim any delay

possession charger; from the respondent.

E. ]urisdiction of the authority
7. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.
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D.I Territorial,iurisdiction
B. As per notificatiorl no. 1/92/2077-7TCP dated 74.72.2077 issued by

Town and Countrl, plrnning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situLated within the planning area of Gurugram District.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

D.II Subiect malter iurisdiction
9. Section 1-L(4)(a) of'the Act, 20L6 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section Ll(4)(a) is

reproduced as herr:under:

Section 77

@) The promoter,shall-

(a) be respansible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or l.o the allottees as per the agreement for sale, or to the
trssociation oJ'allottees, as the case may be, till the conveyance of all the
ttpartments, plots or buildings, as the case mqy be, to the allottees, or the
common area:; to the association of allottees or the competent
ttuthority, as the case may be;

Section 34-Functions of the Authority:

.7a(fl of the Act provides to ensure compliance of the obligations cast
upon the prornoters, the allottees and the real estate agents under this
Act and the ru,les and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdictlion to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjtrdicating officer if pursued by the complainants at a later

stage.

Findings on obiec:tions raised by the respondent.
F.l Obiection rair;ed by the respondent regarding the complaint being non-

maintainable on ground of non-ioinder of necessary party, i.e., Smt. Jyoti.

Page 8 of 19 ./
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The respondent submitted that the present complaint is bad for non-

joinder of necesszuy party as Mrs. fyoti, the joint allottee has not been

impleaded as partrr to the present complaint.

Perusal of case file reveals that a builder buyer agreement dated

08.1,2.20t2 had been executed between the complainants [Mr. vinod

Kaushik and Mrs, Swati) and the respondent. The performa-B dated

13.04.2023, annered a page no. L of the complaint identifies the

complainants as "\Iinod Kaushik and others." Further, Form-CRA annexed

at page no. 3 of the complaint includes name of both the complainants (Mr.

Vinod Kaushik ancl Mrs. SwatiJ. The aadhar card of both the complainants

[Mr. Vinod Kaushil< and Mrs. SwatiJ are also annexed at page no. 63 and 64

of the complaint. Erren the vakalatnama annexed to the complaint at page

no. 65 of the complaint bears the signatures of both the complainants [Mr.

Vinod Kaushik and Mrs. Swati).

In view of the afor:ementioned reasons, the Authority considers the plea

advanced by the respondent being devoid of merits primarily on the

ground that there is; no complainant in the name of Mrs. Jyoti. Further, the

builder buyer agrrlement dated 08.L2.201,2 had been executed between

the complainants (.Mr. Vinod Kaushik and Mrs. Swati) and the respondent

and both the com;rlainants are already a party to the present complaint.

Thus, the plea of the respondent stands redundant and therefore, not

maintainable.

F.ll Obiection rair;ed by the respondent regarding the complaint being non-
maintainable on ground of being barred by limitation.

The respondent further contends that the complaint is not maintainable as

it is barred by linritation, citing that the complainants did not raise any

grievance from 201,3 to 202L. The authority is of the view that the

provisions of Limitation Act, 1,963 does not apply to Act, 201,6. The same

L2.

L3.

1.4.
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view has been tarken by Hon'ble Maharashtra Real Estate Appellate

Tribunal, Mumbai in its order dated 27.07.2022 in Appeal no.

00600000002t13',7 titled as M/s Siddhitech Homes Pvt. Ltd. vs Karanveer

Singh Sachdev and others which provides as under:

"Agreeing entirel.y with the allottee, it is observed that RERA nowhere provides
any timeline for ctvailing reliefs provided thereunder. A developer cannot be

discharged from its obligations merely on the ground that the complaint was

not ftled within tt .specific period prescribed under some other statutes. Even if
such provisions exist in other enactments, those are rendered subservient to the

provisions of REiRA by virtue of non obstante clause in Section 89 of RERA

hav,ing overriding effect on any other law inconsistent with the provisions of
RERA. In view t:hereof, Article 5a of Limitation Act would not render the

complaint time barred. In the absence of express provisions substantive
provisions in trl,ERA prescribing time limit for filing complaint reliefs
provided thereunder cannot be denied to allottee for the reason of
limitation or alelay and laches. Consequently, no benefit will accrue to

developers placinlT reliance on the case law cited supra to render the complaint

of allottee barred by any limitation as alleged in Para 10 above. Hence, no fault
is found with the view held by the Authority on this issue."

15. Thus, the contentiorl of promoter that the complaint is time barred by

provisos of Limitation Act stands rejected.

G. Findings on the rrelief sought by the complainants
G.l Direct the respondent to pay delay interest penalty.
G.ll Direct the respondent to handover actual physical possession of the unit in

question and to obtain occupation certificate from the concerned
competent aurlhority and execute conveyance deed in favour of the
complainants.

16. The above mentioned reliefs sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the

other relief and thr: same being interconnected.

17. In the present complaint, the grievance of the complainants is that the

respondent has faik:d to handover the physical possession and are seeking

interest for delay in handing over possession. However, the complainants

intend to continue with the project and are seeking delay possession

Page 10 of19 r'
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charges at prescribed rate of interest on amount already paid by them as

provided under proviso to Section 1B(1) of the Act which reads as under:-

"Section 78: - Return of amount ond compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, -

Provided l:hat where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be

prescribed,"

18. Clause 8.1 of the buyer's agreement [in short, the agreement) dated

02.!'1,.20t8, provides for handing over possession and the same is

reproduced below:

"8, POSSESSION

8.7 Time of honding over the Possession
(a)Subject to 'lerms of this clause and subject to the VENDEE(s) having

complied with all the terms and conditions of this agreement and not being in

default under any provisions of this agreement and complied with all
provisions, forrnalities, documentation, etc., os prescribed by the VENDOR, the

VENDOR proposes to handover the possession of the Flat within a period of
thirty-six (36,1 months from signing of the agreement. The vendee(s)

agrees and unaterstands thatthe vendor shall be entitled to a grace period
of 90 days, af,r.er the expiry of 36 (Thirty Six) months, for applying ond
obtaining the occupation certificate in respect of the group housing
complex."

Due date of hantling over possession: As per clause 8.1(a) of buyer's

agreement, the r(sspondent promoter has proposed to handover the

possession of the r;ubject unit within a period of 36 months from the date

of signing of the agreement subject to further grace period of 90 days"

Therefore, the due date of handing over possession comes out to be

08.03.2016.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso tr: Section 18 provides that where an allottee does not

Complaint No. 1800 of 2023

19.

20.
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intend to withdrar,r,' from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under Rule 15

of the Rules, ibid. Fl.ule 15 has been reproduced as under:

Rule 75. Prescri'bed rate of interest- [Proviso to section 72, section 18 and
sub-section (4) and subsection (7) of section 791
(1) For the purpose ofproviso to section L2; section 18; and sub-sections (4)

and (7) o.f section 19, the "interest at the rate prescribed" shall be the
State Bank of India highest marginal cost of lending rate +20/0.:

Prctv,ided that in case the State Bank of India marginal cost of
lendinlT rate (MCLR) is not in use, it shall be replaced by such
benchrnark lending rotes which the State Bank of India may fix from
time ta,time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of Rule L5 of the Rules, ibid, has determined the prescribed rate

of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform pr:u:tice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://'sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on

date i.e.,, L4.08.202,* is9o/o. Accordingly, the prescribed rate of interest will

be marginal cost of'lending rate +2o/o i.e., Llo/o.

The definition of tt:rm 'interest' as defined under Section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduc:ed below:

"(ztt) "interest" means the rates of interest payable by the promoter or
the allottee, as l'he case may be.
Explanation. -For the purpose of this clause-
(i) the rate otFt'nterest chargeable from the allottee by the promoter, in case

of default, sthall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default;

2L.

22.

23.
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(ii) the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and interest thereon is refunded, ond the
interest F,alable by the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter till the date it is paid;"

Therefore, interest on the delay payments from the complainants shall be

chargecl at the pres;c:ribed rate i.e., 1Lo/oby the respondent-promoter which

is the same as is being granted to the complainants in case of delayed

possession charge:;.

On consideration of the documents available on record and submissions

made by both the p:rrties regarding contravention of provisions of the Act,

the authority is szrtisfied that the respondent is in contravention of the

Section 11[a)(aJ ol'the Act by not handing over possession by the due date.

The po.ssession of the unit was to be delivered by 08.03 .201.6. However,

the respondent has failed to handover possession of the subject

apartment/unit till date of this order. Accordingly, it is the failure of the

respondent/promoter to fulfil its obligations and responsibilities as per

the agreement to hr;rnd over the possession within the stipulated period.

The aut.hority observes that the respondent has admitted in its reply that

the respondent has although applied for the occupation certificate to the

competent authority on 13.04.20L8 however, the same has not been

granted to till date. Further, during the proceedings dated 01,.05.2024, the

counsel for the respondent again clarified that the occupation certificate in

respect of the subject unit has not been obtained although the same stands

applied to the competent authority but is not yet granted. Further an offer

of permissive posr;ession has been made to the complainant-allottees on

30.06.202t for utndertaking interior works. It is necessary to clarify

whether offer of possession made to allottee tantamount to a valid offer of

possession or not, because after a valid and lawful offer of possession is

25.

26.
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being made by thr: promoter to the allottee, the liability of promoter for

delayed possession charges comes to an end. on the other hand, if the

possession is not'rralid and lawful, the liability of promoter continues till

valid offer is made and allottee remains entitled to receive interest for the

delay caused in handing over the valid possession. Thus, the authority is of

considered view [l'rat a valid offer of possession must have following

components:

a. Possession must be offered afi,er obtaining occupation certiftcate;
b. The subject untt should be in a habitable condition;
c. The possession should not be qccompanied by unreasonable additional

demands.

In the present matter, the respondent has offered the possession [fit-outs)

of the allotted unit on 30.06.202t i.e., before obtaining occupation

certificate from the concerned department. Therefore, no doubt that the

offer of'possession has been sent to the complainant but the same is for fit

outs. Thus, the ofler of possession is an invalid offer of possession as it

triggers component (a) of the above-mentioned definition.

Section 19(10) of tkre Act obligates the allottees to take possession of the

subject unit within 2 months from the date of receipt of the occupation

certificate. In the present complaint, the occupation certificate has not

been obtained by the respondent till date. The respondent has handed over

the actual physical possession to the allottees on 02.07.2021. The

Authority further observes that the complainants were aware that the

occupation certificate is not yet received by the respondent-promoter, yet

they took the actual physical possession of the unit offered by the

respondent. This irnplies that the complainants have been enjoying the

vacant and peacefial possession of the unit since 02.07 .202t.

Accordingly, the ,non-compliance of the mandate contained in Section

1,L(4)(a) read with proviso to Section 1B(1) of the Act on the part of the

Page 14 of 19
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31..

30.

32.

respondent is established. As such the complainants are entitled to delay
possession charges; at the prescribed rate i.e., @ 1L0/o p.a. w.e.f. due date of
possession i.e., 08.1)3.2016 till the date of handing over of possession, i.e.,

till 02.07.2021,, as [)er Sections 1B(1) and 19[10) of the Act read with Rule
15 of the Rules, ibid.

Possession

The authority observes that Section 1,7 of the Act obligates the promoter
to handover the phry,5i.r, possession of the subject plot/unit complete in
all respect as per specifications mentioned in BBA and thereafter, the
complainants-allotl:ees are obligated to take the possession within Z

months as per provisions of Section 19(10) of the Act. However, the
possession had already been handed over to the complainants in the

present case. Same ]s evident from possession certificate dated 0Z.O7.ZOZ1

issued in favour of the complainants. Therefore, no direction to this effect

is required.

Execution of convey'ance deed
The respondent apprised the Authority during the course of proceedings

dated 01.05.2024 l.lnt the allottee had already signed an undertaking

wherein the complrrinants have undertaken not to seek for conveyance

deed until the mattr:r is decided by the Hon'ble High court.

Howevet', the Author:ity is of the view that while crafting such an unfair
undertaking, the rerspondent has openly exploited its dominant position,

effectively leaving the complainant-allottee with no choice but to sign and

accept the documetrt. This conduct by the respondent demonstrates its

blatant disregard for the allottee's rights and its prioritization of its own

unfair advantage over the allottee's lawful entitlements.

Section r7(1) of the Act deals with duties of promoter to get the

conveyance deed executed and the same is reproduced below:

Page 15 of19 4/
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" 7 7. Transfer o1F title.-
(1). The promoter shall execute a registered conveyance deed in favour of
the allottee along with the undivided proportionate title in the common
areqs to the assc,ciation of the allottees or the competent authority, as the
case may be, and hand over the physical possessio n of the plot, apartment
of ltuilding, as tlrc case may be, to the allottees and the common areos to
the association of the allottees or the competent authority, as the case moy
be, in a real estat'e project, and the other title documents pertaining thereto
within specified lteriod as per sanctioned plans as provided under the local
lav,s:
Provided that, in the absence of any local law, conveyance deed in favour
of the allottee or the association of the allottees or the competent authority,
as the case may ,be, under this section shall be carried out by the promoter
within three months from date of issue of occupancy certificate. "

34. Further, no occupzltion certificate has been granted to the proiect. Hence,

this project is to be treated as on-going project and the provisions of the

Act shall be applicable equally to the builder as well as allottees.

35. The respondent/promoter is under an obligation as per Section L7 of Act

to get the convey;rnce deed executed in favour of the complainants. The

said relief can only be given after obtaining occupation certificate from the

competent authority. Hence, respondent is 'directed to execute the

conveyance deed in favour of complainants within three months from the

date of issuance of'occupation certificate upon payment of outstanding

dues and requisite stamp duty by the complainants as per norms of the

state government in terms of Section 1.7 of the Act failing which the

complainants may approach the adjudicating officer for execution of order.

F.lll Direct the res;rondent not to charge any kind of maintenance charges from
the complairirants till actual possession is delivered post receipt of
occupation cerrtificate and conveyance deed is registered in favour of the

complainants.

36. This issue has ah'eady been dealt with by the Authority in complaint

bearing no. 403 L of 20L9 titled as "Varun Gupta Vs. Emaar MGF Land

Limited" decideal on 72.08.2027, wherein it was held that since

maintenance charges are applicable from the time a flat is occupied, its
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basic motive is to fund operations related to upkeep, maintenance, and

upgrade of areas r,rrhich are not directly under any individual's ownership.

RERA's provisions enjoin upon the developer to see that residents don't

pay ad hoc charget;. Also, there should be a declaration from the developer

in the documents that they are acting in own self-interest and that they are

not receiving any remuneration or kick-back commission.

37. Thus, the respondent is right in demanding maintenance charges at the

rates' prescribed in the builder buyer's agreement at the time of offer of

possession. Howerrer, the respondent shall not demand such maintenance

charges for more than one year from the allottee even in those cases

wherein no specific clause has been prescribed in the agreement or where

the maintenance charges has been demanded for more than a year.

F.IV Direct the resp,ondent to pay litigation costs.

38. The complainants are also seeking relief w.r.t. compensation. Hon'ble

Supreme Court of India in civil appeal nos. 67 45-67 49 of 2021 titled as M/s

Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors.

202t-2022(1) RCR(c),357 has held that an allottee is entitled to claim

compensation & litigation charges under sections 72,14,18 and section L9

which is to be decided by the adjudicating officer as per section TL and the

quantum of compensation & litigation expense shall be adjudged by the

adjudicating officerr having due regard to the factors mentioned in section

72. The adjudicating officer has exclusive jurisdiction to deal with the

complaints in res;pect of compensation & legal expenses. Therefore, the

complainants are advised to approach the adjudicating officer for seeking

the relief of compensation.

H. Directions of the authority
39. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the prc)moter as per the function entrusted to the authority

under section 3a(fl:

I. The respondent-promoter is directed to pay interest to the

complainarrts against the paid-up amount at the prescribed rate of
'),'l,o/o p.a. for every month of delay w.e.f. due date of possession i.e.,

08.03.2016 till the date of handing over of possession, i.e., till

02.07 .2021,, as per Section 1B(1) of the Act of 20L6 read with Rule

15 of the Rules, ibid.

II. The arrearr; of such interest accrued from 08.03.2016 till the date

of order bli the authority shall be paid by the promoter to the

allottee wil:hin a period of 90 days from date of this order and

interest for every month of delay shall be paid by the promoter to

the allottee before 10th of the subsequent month as per Rule 16(2)

of the Ruler;, ibid.

IIL The respondent is directed to handover the possession of the

allotted unit/plot to the complainants complete in all aspects as per

specifications of buyer's agreement within two month from receipt

of occupation certificate and after payment of outstanding dues, if

any.

IV. The resporLclent is directed to execute the conveyance deed upon

payment of outstanding dues and requisite stamp duty by the

complainants within three months from the date of issuance of

occupation certificate upon payment of outstanding dues and

requisite stamp duty by the complainants as per norms of the state

governmerLt as per Section 1,7 of the Act failing which the

complainants may approach the adjudicating officer for execution

of order.
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v' The rate of ;interest chargeabre from the ailottee by the promoter,
in case of deraurt shail be charged at the prescribed rate i.e., r1,o/o
by the resprrndent/promoter which is the same rate of interest
which the promoter sha, be riabre to pay the arottee, in case of
default i.e., t}re derayed possession charges as per section Z[za) of
the Act.

vl' The respondent sha, not charge anything from the complainants
which is not the part of the buyer's agreement. However, hordingrrwvvsvEl, IlolQlng
charges shalr not be charged by the promoter at any point of time
even after being part of agreement as per raw settred by Hon,bre
supreme court in civil appear no.3864 -3BBg/2020.

The complaint standrs disposed of.

File be consigned to ttre regi.stry.

40.

4L.

Dated:14 .OB.ZOZ4

Haryana Real

Gurugram
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