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BEFORE THE HARYANA REAL ESTATE REG
AUTHORITY, GURUGRAM

Complaintno. :

Date ofcomplaint i

Date oforder :

1. Amit Tiwari,
2. Arpita Tiwari,
Both R/o: - C/41, Sector 50, Noida.

1. M/s Tashee Land Developer
2. M/s KNS Infracon Private Li

ited.

Both Having Registered Office at: -
18th Floor pent house, Narain M
Barakhamba Road, Connaught I

CORAM:
Ashok Sangwan

APPEARANCE:
Amit Garg (Advocate)
Abhay Jain & Rishabh Jain (Advocates)

ORDER

This complaint has been filed by the complaina

section 31 of the Real Estate (Regulation and Devel

(in short, the Act) read with rule 28 of rhe Ha

(Regulation and DevelopmentJ Rules, 2017 (in sh

1.

violation ofsection 11(4) [a) ofthe Act wherein it is in

that the promoter shall be responsible for

responsibilities and functions under the provision

Rules and regulations made thereunder or to the a

agreement for sale executed interse.

o.929 of 2023Complaint

LATORY

929 of 2023
to.o3.2023
14.04.2024

Complainants

Respondents

Member

Complainants
Respondents

t/allottees under

pment) Act,2016

Real Estate

rt, the Rules] for

r alia prescribed

all obligations,

of the Act or the

lottees as per the
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A.

2.

Unit and proiect related details

The particulars of unit details, sale consideration, amount paid by

possession, delay

lar form:

.04.2011va1id

. and 4 others

2 of 2018 dated
pto 37.12.2020

e- II [tower H -

rty prop0ses to
ion of the flat to
in approximate

from the date of
ing plans of the
aser agrees and

t the First

Co mpla int o.929 of 2023

tor-111,Project name and location Capital Gateway, S

10.462 aqes
Nature ofthe project Group Housing Col y- Residential
DTCP license no. a

validity status
of 2011 dated

15.04.2024

Name of licensee

RERA registered/ not
registered

Registered vide no.
10.01.2018 valid
for phase-l (towr
31.72.202L for ph

Unit no. 1102, 11th floor, tor,

[pg. 34 of comolain
Unit area ad

(pg. 34 of complain
Date of execution of
buyers' agreement

02.09.20-16
)9. 30 of comDlain

Possession Clause

flit Possession

ParW/Confirming
handover the poss

the purchaser wi
period of 48 mon
sanction oI the bu
said colony. The Pu
understands th
ParA/Confrrming
entitled to a g
(one hundred a
afier expiry of
applying and ob

the complainants, date of proposed handing over the

period, if any, have been detailed in the following tab

rA-GJand

..., the First

ParA shall be
period of 180
eighty) days,
months, for

ining occupation
the Colo
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authoriry,,,,,.,,,,,,,,..
(Emphasis suppliec
IBBA at paqe 39 of

from the , concerned

)
romplaintl

11. Payment plan Construction linke(
1.2. Date of sanction of building

plans
07.06.2072
(As per informati
olanning branchl

n obtained from

13. Environmental Impact
Assessment IEIAJ NOC

t7 .06.20t3
(As per informati
plannins branchl

n obtained from

14. Due date
possession

of delivery of 1?.2017
e date of pos

ated from th
NOC as agr

ies on pr(
5.2024 inclus

qrace periodl

;ession has been
date of obtaining

red between the
rceedings dated
ve of 180 days

15. Total sale coniideiation Rs.2,23,54,400 /-
[pg. 34 of complain )

76. Total amount paid
complainant

by the Rs. 1,85,95,000/-
(as per SOA dated (

18 of complaintl
L.09.2022 on page

77. Offer of possession Not offered

18. Occupation certificate Not obtained

I.

Facts ofthe complaint

The complainants have made the following submissi

That the complainants were allotted a unit bearing

admeasuring 3350 sq. ft, along with one car parkir

the respondent named "Capital Gateway", situa

Gurgaon vide flat buyer's agreement dated 02.09.21

That according to builder buyer agreement post

would be delivered within 54 months of the date

building plans and other necessary governmel

B.

3.

II.

Ins: -

:ro. 1102, Tower l,

g in the proiect of

ed at Sector-111

1-6.

3ssion of the flat

of sanction of the

t approvals. The
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complainants have already released the paymen

raised by the respondents from time to time and ti

the complainants have already paid Rs.1,85,95,000

flat. The respondent never raised any objection

delay in payment.

II I. That the complainants made timely visits at the pro

very slow progress in the construction. On this, co

the respondent's office and explained that with thi

the implementation of the proiect, there is every ap

will not be quite possible for the respondent to offe

the flat within the prescribed period. However, res

and promised that respondent will offer the p

strictly according to the buyer's agreement and th

violation ofthe same from respondent side.

IV. That it was unanimously agreed by the resp

possession would be delivered during December 2

possession has been delivered.

I. That the complainants visited the site at num

contacted the representative of the respondents

that the progress of the construction is going on

the complainants asked for the compensation/del

was specifically pointed out by the respondents

adjusted/paid at the time of possession.

Relief sought by the complainants:

The complainants have sought following relief(sJ:

I. Direct the respondent to deliver possession of

alongwith prescribed rate ofinterest on the am

C.

4.

Complaint o.929 of 2023

as per demand

December,2018

- against the said

respect to any

and there was

plainants visited

slow progress on

rehension that it

the possession of

ndent reiterated

sion of the flat

will not be any

ndents that the

6 but till date no

er of times and

stunned to know

slow and when

y interest then it

the same will be

e flat in question

nt paid.
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5.

i.

ll.

lll.

lv.

vt.

project has been delayed. As a matter of fact, ec

Page 5 of 16
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Reply by the respondents.

The respondents have contested the complaint on th following grounds:

That the respondents had applied for environm nt clearance on

certificate to the20.10.20L1. However, the decision and issuance o

promoter/developer remained in abeyance for a

sudden demise of the Chairman of Environmental I

ong time due to

pact Assessment

(EIAJ Committee in an unfortunate road accid The developer

finally got the environment clearance on 17.06.2013 Owing to this, the

construction work of the oroi, ed late.

Complaint 0.929 of 2023

That the respondents had applied for the revision i building plans of

r, for no fault

department only

n ofproject could

not be started in a timely man

That the complainants in the present case are nsumers rather

'investors' who falls outside the purview of

specifically in view of the preamble of the Act,

protect the interest of the consumers.

That on 02.09.2 016, the flat buyer's agreement was

not

the

ecuted between

the parties, wherein flat bearing no.1102, 11h Fl or, I Tower was

allotted to the complainants.

That the structure of the said project in question is

instalments are due and payable on account of

Moreover, it is pertinent to state that the responden

mplete and few

obtaining occupation certificate for Phase-l ofthe sai

construction and development activities are comple

That for the reasons beyond the control of the res ndents, the said

omic meltdown,

Act, 2016 more

20 which states to

e complainants.

have applied for

project as all the
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financial crisis, delay in granting sanctions and a provals from the

concerned government departments, sluggishness

sector, increase in cost of construction, default by a lottees in making

timely payments, multiple disputes between the

and contractors resulting into shortage of labour

change in contractors, non-availability of su

construction due to restrictions imposed by lo

orkforce, labour

restricted construction wards p

environment as directed by nistratio

moreover, obstruction in c e to Covi -19 outbreak are

the respondents.

e obligations and

why promoter

Complaint o.929 of 2023

approached the 'SWAMIH lnvestment Fund I' of

Limited. The project is a sick project where
TN

compensation will put a lot of burden over th

proponents including the promoter. Moreover,

project. After the receipt of the SWAMHI tnvestment

of money received towards the said project is being

n the real estate

d workforce and

cient water for

I administration,

tection of the

and the NGT and

SBICap Ventures

imposition of

project and its

e hands of the

of construction

ents are not in a

respondents are tied with regard to management o unds for the said

und, any amount

Investment Committee of the said fund. As a resul

monitored by the

the funds cannot

be used for compensation purposes in any manner atsoever and the

money so collected has to be utilised for the purpos

only. Further, due to financial crunches the respon

position to pay money for compensation and/or d layed possession

interest. At present, the first priority ofthe respond nts is to complete

ottees. Thus, it isthe said prorect and deliver homes to the restive al

germane to state that there is no further deficiency claimed by the
Page 6 of 16
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complainants against the respondents and no

deeming indulgence of the Hon'ble Authority. H

complaint is liable to be dismissed.

Copies of all the relevant documents have been filed

record. Their authenticity is not in dispute. Hence, th

decided on the basis of these undisputed documen

made by the parties.

E. f urisdiction of the authority

The authority observes that it
jurisdiction to ad,udicate th

below.

E.l Territorial

7. As per notification no. 1./92/20]7 -1TCP dated 14.

Town and Count$r5$f nning
)fll i

Regulatory Auth{$,kd
all purpose with offices situated in Gurugram. In th

project in question is situated within the planning

District, therefore this authority has complete terri

deal with the present complaint

E.II subiectmatteriulsdicryl

Section 11(4)(a) of ihb Act, 20.16.provides that the

responsible to the allottee as per agreement for sale.

reproduced as hereunder;

Section 77

(4) The promoter shall-
(o) be responsible for oll obligations, responsibilities
under the provisions of this Act or the rules and regu
thereunder or to the allottees as per the ogreement
the associotion of allottees, as the cqse moy be, till

6.

ET
8.

of all the opartments, plots or buildings, as the case m

Page 7 of 16
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on has occurred

nce, the present

d placed on the

complaint can be

and submission

rial as well as subiect matter

complaint for e reasons given

2.2017 issued by

the jurisdi on of Real Estate

be entire Gu gram District for

present case, the

rea of Gurugram

ialiurisdiction to

romoter shall be

ection 11(4)(a) is

functions
tions mode
sole, or to

convevonce
be, to the
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reference:

allottees, or the common oreos to the associqtion ofo
competent authority, os the cose may be;
Section 34-Functions of the Authority:
34(l) oI the Act provides to ensure compliance of th
cqst upon the promoters, the allottees ond the real
under this Act and the rules and regulations made the

9. So, in view ofthe provisions ofthe Act quoted above

complete iurisdiction to decide the complaint

compliance of obligations by the promoter.

F. Findings on the obiections raised by the respond

F. I Obiection regarding the complainants being in

10. The respondents have taken a stdnd that the complai

and not a consumer. Therefore, the

of the Act and are not entitled to file the complaint u

the Act. The respondents also submitted that the p

states that the Act is enacted to protect the interest o

real estate sector. It is important to stress upon the

allottee under the Act, the same is reproduced
t-r I

"2(d) "qllottee" in relotion to o non to o real estote project m
whom a plot, apartment or building, as the case
ollotted, sold (whether os fteehold or leaseh
tronsferred by the promoter, ond includes th
subsequently acquires the said ollotment through !

otherwise but does not include a person to
oportment or building, as the cose moy be, is given

ln view of above-mentioned definition of "allottee"

terms and conditions of the agreement, it is c

complainants are allottees as the subject unit was

the promoter. Further, the concept ofinvestor is not

in the AcL Moreover, the Maharashtra Real Estate A

its order dated 29.01.2019 in appeal no.00060000

M/s Srushti Sangam Developers PvL Ltd. Vs. Sarva

Page B of 16
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ttees or the

obligations
te ogents

under,

the authority has

regarding non-

ants are investor

not entitl to the protection

der section 31 of

amble of the Act

consumers of the

efinition of term

below for ready

the person to
ty be, has been
or otherwise
person who

le, transfer or
such plot,

as well as all the

I clear that the

otted to them by

fined or referred

ellate Tribunal in

0105 57 titled as

riya Leosing (P)
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Lts. And onr.has also held that the concept of i r is not defined or

referred in the Act. In view ofthe above, the contentio ofpromoter that

the allottees being investor are not entitled to pro on of this Act

stands rejected.

F,lI Obiections regarding force maieure.

The respondents/promoter have raised the co tion that the

construction of the tower in which the unit of th complainants is

mstances such assituated, has been delayed due to force majeure ci

delay on part of govt. au granting ap rovals and other

formalities, shortage of labo the NCR regi n, ban on the use

ult by allottees in

GT, maior spread

of underground water for construction purposes, d

leas advanced in

the same into

. Thus, the

nry on based of

t a person cannot

ession of the said
unt at prescribed

o.929 of 2023Complaint

this regard are devoid of merit. First of all, the pos sion of the unit in

question was to be offered by 77 .L2.2077. Moreo r, time taken in

governmental clearances cannot be attributed as r ason for delay in

do not have any

e respon ent. Furthermore,

nature happening

annually and the promoter is required to

consideration while launching the proj

making timely payments, various orders passed by

of Covid-19 across worldwide, etc. However, all the

promoter/respondents cannot be given any leni

aforesaid reasons and it is well settled principle th

take benefit of his own wrong.

Findings on the relief sought by the complainan

G. I Direct the respondent to hand over the
unit and to pay interest on the paid-up am
rate ofinterest.

G.

Page 9 of 16
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12. The complainants intend to continue with the proje

delay possession charges as provided under the

18(1J ofthe Act. Sec. 18(1) proviso reads as under.

"Section 78, - Return of qmount qnd compensqti
18(1). Ifthe promoter foils to complete or is unqble
ofon aportment ploC or building, -

Provided thstwhere an allottee does not intend to withdraw
he sholl be poid, by the promoter, interest for every month
handing over ofthe possession, at such rate os moy be prescri

13. Clause 2.1 of the apartment

short, agreementJ provid

reproduced below:

2.7 Possession
"Subject to clause 9 or any other
control of the first parqt/confor,

from any court/outhorities ond
with all the terms of this agreement including but no
payment oftotal sale consideration ond stamp dury ond
having complied with oll provisions, formalities docu

ogrees and understands
porty/conforming pat"ty shdll be entitled to a groce
qfter the expiry of 48 mon
of the colony from the con

14. At the outset, it is relevant to comment on the preset

of the agreement wherein the possession has been su

of terms and conditions of this agreement and ap

complainant not being in default under any p

agreements and compliance with all provisions

documentation as prescribed by the promoter.

clause and incorporation of such conditions are n

uncertain but so heavily loaded in favour of the pro

Complaint o.929 of 2023

and are seeking

roviso to section

'n
give possession

the project,
tf delqy, till the

(Emphasis supplied.

agreement da d 02.09.2016 (in

ing over of

nces not antici ond beyond
and anv restro ts/restrictions
the purchaser tving complied

limited timely
er chorges ond

ossession and is

party propost
r wlthin apprt
of building pl

dte period
ns of the said
at the Iirst

of180 doys
ond obtoin OC in respect

tation etc. os
to handover

ossession clause

jected to all kinds

lication, and the

ons of these

formalities and

drafting of this

only vague and

oter and against

Page 10 of 16
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the allottees that even a single default by the all

formalities and documentations etc. as prescribed by

make the possession clause irrelevant for the purpo

the commitment date for handing over possession

The incorporation of such clause in the buyer's

promoter is rust to evade the liability towards timely

unit and to deprive the allottees of their right acc

possession. This is just to comment as to how the b

15.

his dominant position and drafted such mischiev

agreement and the allottees are left with no option

dotted lines.

Due date of possession and ad
E

respondents/promoter proposed to hand over the

said unit within a period of 48 months from the

building plans. The building plans were approv

However, on proceeding dated 2i

respondent has submitted that the due

possession needs to be reckoned from the da

environment clearance i.e. L7.06.2013, to which

complainant has no objection. Therefore, in this c

handing over possession is being calculated as 48 mo

of grant of EIA NOC which comes out to be 17.06.

provided in agreement that promoters shall be e

period of 180 days for applying and obtaining the oc

in respect of the colony from the concerned autho

period is allowed in terms of order dated 08.05.2

Hon'ble Appellate Tribunal in Appeal No. 433 ol20
MGF Land Limited Vs Babio Tiwari and Yogesh

Complaint o.929 of 2023

I 22.05.2024, the

due date for

ttees in fulfilling

e promoter may

of allottees and

ses its meaning.

ment bv the

elivery of subject

ing after delay in

lder has misused

us clause in the

ut to sign on the

ce period: The

ssession of the

te of sanction of

on 07.06.2012.

counsel for the

handing over of

of approval of

counsel for the

, the due date of

ths from the date

017. It is further

titled to a grace

pancy certificate

. The said grace

3 passed by the

tilted as Emaar

wherein it has
Page 11 of 16
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been held that if the

accepts the term of

months for applying

allottee wishes to continue the project, he

the agreement regarding grac

and obtaining the occupatio

relevant portion ofthe order dated 08.05.2023, is re

"As per aforesaid clause ofthe agreement, possession of
delivered within 24 months from the date of execution of
by 07.03.2074. As per the obove said clause 11(a) ofthe og t, o groce
period of 3 months for obtoining Occupation Certilico
provided. The perusal of the Occupotion Certijicote dated 1

etc. hos been
.11.2020 placed

ot page no. 317 ofthe poper book reveals that the oppella t-Pronoter hos
20 which was
it takes time to

outhoriry. As
loyed ond if the

project and seek refund ofthe ai
withdraw from the proiect a:nd

t or if the allottee d
drow from the
s not intend to

i to continue with the project, the
ctllottee is to be pqid interest foreoch mon ofthe delay. ln

he accepts theour opinion iftheallottee wishesto continuewith the proje
term ofthe qgreement regording groce period ofthree mo
and obtoining the occupotion certificate. So, in view oI
circumstances, the appellant-promoter is entitled to

ths for opplying
sbove said

vail the grace
obt.tining the
of 3 months os

per the provisions in clouse 11 (a) of the agreement, the I completion
period becomes 27 months. Thus, the due dote of deli
comes out to 07.06.2014."

of possession

In view of the above iudgement and considering the provisions of the

Act, the authority is ofthe view that, the promoter is entitled ro avail the

grace period so provided in the agreement for applying and obtaining

the occupation certificate. Therefore, including a grace period of 180

days, the due date of handing over of possession comes out to be

1,7 .1,2.2017 .

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

Page 12 ol 16

period of three

certificate. The

duced as under:

unit was to be
ogreement i.e.

period so provided in the agreement for opplying at
Occupation Certifrcqte. Thus, with inclusion of groce per

L6.

Complaint o.929 of 2023

1.7.
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such rate as may be prescribed and it has been p

15 ofthe rules. Rule 15 has been reproduced as und
Rule 15, Prescribed rate of interest- [proviso to secti.
o_nd sub_-section (4) ond subsection (Z) of section 19l(1) For the purpose of proviso to section 12; secii

sections (4) and (z) of section 79, the ,,inte

prescribed" sholl be the Stote Bonk oI tndio high
ol lending rate +2%).:

Provided that in case the Stote Bonk of tnt
of lending rote (MCLR) is not in use, it shalt be
benchmark lending rates which the Stote Bdn

_ from time to time for tanding to the generol pu
The legislature in its wisdom in the subordinate ier

provision ofrule 15 ofthe rules,.has determined th
interest. The rate of interest so determined by
reasonablc and if the said rule is followed to award

ensure uniform practice in all the cases.

19. Consequentl, as per website of the State B

https://sbi.co.in, the marginal cost of lending rate (
on date i.e., 14.08.2024 is 9olo. Accordingly, the
interest will be marginal cost of lending rate +20lo i.e

The definition ofterm 'interest,as defined under sec

provides that the rate of interest chargeable from
promoter, in case of default, shall be equal to the ra
the promoter shall be liable to pay the allottees, in
relevant section is reproduced below;

"(zo) 'interest" meons the rotes of in@rest poyable by the
ollottee, os the case mov hp
Explanotion. -For the purpose ol this clouse-(i) the rote of inlerest chorgeoble from the altottee b

in case of d.efa.utt, sho be equit to the rqte of in
promoter shall be lioble to poy the ollottee, in cdse
the interest payable by the p;omoter to the ol,
the date the promotei receiied the omount or any
the date the omount or port thereof qnd in

18,

20.

(ii)

refunded, ond the interest payabte by the allottee

Page 13 of16
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bed under rule

12, section 18

r:

18; ond sub-
ot the rote

t morginal cost

a marginol cost
laced by such

of lndia may fix

islation under thc

prescribed rate of

he legislature, is

e interest, it will

k of India

short, MCLR)

rescribed rate

l7o/o.

n 2[za) of the Acr

e allottee by the

of interest which

se of default. 'lhc

romoter or thp

the promoter,
est which the
defoult
sholl be from
rt thereoftill

st thereon is
the promoter

t,e.,

las

of
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sholl be from the dqte the qllottee defaults in
promoter till the date it is paid;"

Therefore, interest on the delay payments from the

be charged at the prescribed rate i.e.,

2L.

22.

complainants in case of delayed possession charges

On consideration ofthe documents available on reco

respondents/promoter which is the same as is

made by both the parties, the authority is satisfied

is in contravention ofthe section 11(4)(al ofthe Act

possession by the due date as per the agreement.

subject apartment was to be delivered by 1,7.72.

respondents have failed to handover possessi

apartment till date of this order. Accordingly, it i
respondent/promoter to fulfil its obligations and re

the agreement to hand over the possession within th

Further, the authority observes that there is no d

from which it can be ascertained as to whether

applied for occupation certificate/part occupation

the status of construction of the proiect. Hence, t

treated as on-going proiect and the provisions

applicable equally to the builder as well as allottees

Accordingly, it is the failure of the promoter to fulfi

responsibilities as per the agreement dated 02.09.2

possession within the stipulated period. Acco

compliance of the mandate contained in section

proviso to section 18(1) of the Act on the part o

23.

established, As such, the allottees shall be paid,

interest for every month of delay from due date

Complai No.929 of 2023

poyment to the

omplainants shall

11o/o by thc

ng granted to the

and submissions

at the respondent

not handing over

possession of the

17. However, the

n of the subject

the failure of the

nsibilities as per

stipulated period.

cument on record

e respondent has

rtificate or what is

is project is to be

the Act shall he

its obligations and

6 to hand over the

ingly, the non-

1(4)(a) read with

the respondent is

by the promotcr,

of possession i.e.,

Page 14 ol 16
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H.

24.

1-7.12.20L7 till offer of possession plus 2 mon

occupation certificate from the competent authori

over of possession whichever is earlier, as per sect

of 2016 read with rule 15 ofthe rules.

Directions of the authority

Hence, the authority hereby passes this order and i

directions under section 37 of the Act to ens

obligations cast upon the promoter as per the func

authority under section 34(0:

i. The respondents/promoter are directed to

complainants against the paid-up amount of

the prescribed rate i.e., 110lo p.a. for every

the due date of possession i.e., 77.1,2.201

possession plus 2 months after obtaining o

from the competent authority or actual

possession, whichever is earlier, as per sectio

2016 read with rule 15 ofthe rules;

ii. The respondents/promoter shall handover

flat/unit to the complainants in terms of s

of 2O16.

The arrears ofsuch interest accrued from 17.

of order by the authority shall be paid by t
allottees within a period of 90 days from da

interest for every month ofdelay shall be pai

the allottees before 10th of the subsequent

16(2J of the rules.

The complainants are directed to pay ou

I lI.

iv.

after adjustment of interest for the delayed p
Page 15 ol 16
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s after obtaining

or actual handing

n 18[1J of the Act

sues the following

re compliance of

n entrusted to the

av interest to the

s.1,85,95,000/- at

nth of delay from

till valid offcr of

pation ccrtificatc

handing ovcr of

i 8(1) of rhe Act of

possession of the

on 17(1) of the Act

2.2017 till the dato

e promoter to thc

e of this order and

by the promoter to

month as per rule

nding dues, if any,

riod.
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25.

26.

v. The respondents/promoter shall not charge

complainants which is not the part of the

agreement.

The rate of interest chargeable from

promoter, in case of default shall be

rate i.e., 110lo by the respondents/promoter

rate of interest which the promoter shall

allottees, in case of default i.e., the delayed

per section 2(za) ofthe Act.

Complaint stands disposed off.

File be consigned to

Haryana Real Estate Regulatory Authority,

Dated: 14.08.2 0 24

mtt
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anything from the

t buyer's

allottees by the

at the prescribed

which is the same

liable to pay thc

ession chargcs as
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