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Date of nltng of comptaidt: 07 ,o7 _2023
Firstdateofhearing: t6_17.2023
Order reserved for: O1,Oa.ZO24

1 r\lok Xumar Cupta Comptainants
2. Rupa Gupta
Both R/Or, ti-329, ShastriNagar, Nle.rut, U$ar
had.sh 250004.

Versus

ldcntity lluildtech Privare Limited
omcer 110, Indrnprakash,2l, Barakhamba Road, New
l).lhi 110001 Respondent No. I
Ansal I lousing and Construction Ltd.
Officer 15, UGF, Indraprakash,2l, Barakharnba Road,
Ncw llelhi 110001 Respondenr No_ z

CORAIVI:

Shri Vijav Kumar Goyal Memb€r

APPEARANC[:
N1s l)i]ggar lvalhotra Counsel for the ComplarDants
Shri M K. Dang Counselfor rhe ltcspondcrr No 2

ORDER

1. The present complaint has been filed by the complainant/allottees under

scction 31 of the Real Estate (Regulation and Development) Act, 2016 {in

short,lhe Act) read with rule 28 of the Haryana Real Estate (Regularion and

Development) Rules, 2017 (in short, the Rulesl for violation of section

11(4)(al of the Act wherein it is inter alia prescribed that the promorer

shall be responsible for all obligationr responsibilities and luncrions Lrnder

(omplaint No 29ll of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

fd
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the provision of the Act or the rules and regulations made there under or to

theallotteesaspertheagreementforsaleexecutedinterse.

A. Unitand pro,ect related detalls

2. lhe particulars of unit details, sale consideration, the amount paid by the

complainants, date olproposed handing ove. the possession, delay pe.iod,

ifany, have bee. detailed in th€ following tabular form:

I

2 Sector 103, Gurugram, Haryana

Residential GrouD Housins Proje.t
I 32 of2012 dated vald up lo I I 04.2U25

16 of 2019 dated 01.04.?019 valid up to
30_os.2024

Date of apartment buyer's 11.04.2013
(As perpase no.18 ofth. conrplaht)

Dar. ofcommcncement ot 18.05.2013

[As per custome. l.dg.r on pag. r,, ] I ol

Datc oi tripartite 30.07.2015
(As perpage !o.47 oithe.onr anrt)

cLsGw 1004
{As per page no.20 ol ihe.omplainl)

l0 Unrt a rea admeasuring 3309 sq. ft.
(As per paAe no.20 olthecomplain0

11 31. Ofrerolpossession
'the Devetoper shat olfer postusior ol the
Unit o,ry tine, within o perio.l ol4a months
fon be dot oI execution oI agreement ot
within 4a months lrom the .lote ol ohtoining
all th. required sonctions dnd opprceal
n{essory lor oI
.Mstructld, ehlcheter ls latq subject to the
ridelt pa!ftent oI oll the dues b! Buyet ond
tubkd to force natcwe andtuons as des.nbe.t
in clouse 32. lurther there :hull be a gra.e
p*iod oJ 5 months ollowed to the Developet
ovq and obove the period of 4A tuonths us above
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t2. Due date ofpossesson t4.7L2017
(Note Due date to be calculated 40 months
from the date of commencement ot
construction i.e., 18.05,2013 beinA later
plus grace period ol6 months)
0nadvertently mentioned as 11.10.2017
and l3.l1.2018 rn rhe pro(eedrngs ot rhe
day dated 02,05.2024 and Ol.Oal02a

t1

15

13. Totalsaleconside.arion Rs.1 3,09,7a3 / -
[As per paymenr ptan oh paAe no 27
oithecomplain0

Amount pajd by rhe Rs-64,65,6s1l-
(A! per cunomer ledger on paSe no 11 or
thecomplarhU

Or.upation.ertiflcare

B. Facrs otthe complaint:

3. Ihe complainanrhas made the followiog su bmissions: -

'the compla,nants jointly entered into an aparrmenr buyeri
agreemenr dated 11.04.2013 with respondent no.1 vide whrch the

complainants were allotted a residentjal apartmcnt/unit no, (;l,SGW

1004, having 1940 sq. ft. super area in the respondents,projecr

namely, Ansals Hishland park" locared in Sector-103, curugram. The

bas,c sales price of the same being Rs.6S,36,383/-. The total sales

price bcing Rs.73,09,783/-.

'lhe respondcnt raised demands aor payment as per the schedule of
paynlent ment,oned in the apartment buyer,s agre€ment and the
payments we.e made promptlyand rimety by the comptainanrs.
'Ihc complainants,.espondenr no.1 and HDI,C cnrered inro a

'lripartite Agreemenr dated 30.07.2015 and the conptainanrs thus
procured a loan ol Rs.35,00,000/ irom HDFC vide toan agreemcnt

dated 30.07.2015. That, on accounr of the staSnant pace ot
consrN.tion, the complainants in order to sateguard thcmsclvesl,
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irom bcing unduly burdened wth payment oi EMIs, have repaid rhc

entirc loan amount.'lhereby, HDFC has no claim,.ighr, urle or
nrterest in respect to the said unir. NOC dated 03.06.2023 evidencing

the above is annexed with this compla,nt.

That as per clause 31 of the apa(ment buyer,s agrccnent,

rcspondent no.1 was to handover the possession oi rhe conrpteted

unit lvithin 48 months plus 6 months grace period from th. date of
execution of the apartment buyers agreement or irom the date of
obtauing all the required sancrions and approvats necessary ror

conrmcncenrcnt ol construction, whichevcr is tatc.. theretuc rhe

duc da!e ofpossession is 11.10.2017.

'Ihat rill dare the complainants have paid a rotal oi I{s.64,65,651/- ro

Respondent No.1. Respondent No.2 is the wholly owned subsidi.ry of
R.spondent No.1 and the said projecr has beeD registercd rn rhe

name oi Respondent No.2 with the Hon'ble Real Estale Regutarory

Authority, Gurugram

'lhat tiu date, the consrruction is not complere. Thcre has bccn a

dcliry oi5 yca.s and I months from rhe due darc ofpossession on thc

p.t( oi thc respondent. Tha! the complainants enqujred on severat

occasions about the status of the construction and possession

delivery date but all in vain. Therefore, the comptainants arc wclt

withiD their rights to seek appropriate relief betorc this Ilon'bte

C. Rellef sought by the complalnanrs:
'l'he complainants have soughr following reliefs:

i. Direct the respondent to pay interesr/charges for delay on rotal paid

amount @ prescribed rate of interest from 11.10.2017 i.e., the due

date of possession as per builder buyer's agreement, till the dare of&
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over of the physical possession ot lhe flat ro the

ii. Direct the respondenr to provide a specific dare of completion

construction/ handover of possession and direct the respondent

handover possession oirhe said unit.

5 'Ihe authority issued a notice dated 10.07.2023 of rhe comptaint ro the

respondents by speed posr and also on the siven email address

ahclaaansals.con ior filing rcply within 30 days from thc darc otissunnce ol

noticc. 'l he delivery reports have been placed on the fite. The counset to.
rhc r.spondent no. 1 neither put in appearance on 76_-t1.2023, 013.02.2024

rnd 02.05.2024 norfiled rep ty to the compta,nt wirhin the stiputated period

dcspitc given amplc opporiuniri.s. It shows that the rcspondcnt no I r!.s
irtcntionally dclaying the proceedings by avo,ding fiting ot writtcn repty.
'lh.rclore, in view oi above, rhe authority is left with no opt,on bur to
p roceed ex- parte against respondenr no. 1.

D. Reply by the respohdentno. Zl

'Ihe respo ndent co nrested the complainr on thefollowing groundsl

i. That the complaint is neither maiDrainable nor rcnabte and is tiable

to be out-righdy dismissed. The complainants had approached lhe

rcspondcnt fbr booking a Flat no. CLSGW-1004 rn un upconrDg

project Ansal Highland Park, Gurugram. Upon the sarjstaction ot the

complainant regarding inspection ofthe site, title,location ptans, ctc

an agreement to sell dared 11.04.2013 was signed berwccn rhe

IL 'lhat current dispute cannor be governed by the REpG Act, 2016

bccause ol the fact thar the builder buyer's agrcement sjgned

betwecn the complainant and the respondent was in ihe ycar 201:J

c
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IV

It

1( is submirred thar rhe regulations at the conccrned nme period
woukl regulare the project and not a subsequent legislation i.c. ItIRA
Act,2016.lt is further submitted thar parliamenr woutd not make the
ope.atron ot a srarure rerrospecrive in efcct
'lhrt th. complarnanrs sp.cifically admits ro not payrng necessary
ducs or the full paymcnt as agreed upon under the buitder huycr
agreernent, Ir,s submitted that the comptainanr canrror be a o{,ed to
take advantagc othis own wrong.
'lhrt even il for rhe sake of argum.Dt, rhc nverments and rhe
pleadings in the complaint are taken ro be true, the said complarnt
has been prelerred by the comptainant belatedty. Thc conrptainanls
have adnrittedly filed the comptainr jn theyear 2023 and th..aus. ot.

aclion acrue on 11.04.2017 as per the complainr irsclt lhereforc it rs

subnritted rhat the .omplaint cannor be fited beio.e the IIIiHIA
Cu.ugram as thesame is barred by tjmitation.
'lh.rt cvcn jf the complaint is admitted ro be rruc.nrd corrc.r rhc

rgrccnrent which was siSned in the year 2013 without corrcion o.
any duress cannor be catted in question today. It is submjtted thar rhc

buildcr buyer agreement provides for a penalty in the cvcnr of a

dclay in giving possession. Ir is submitted that ctausc 37 ot rhc s,nd

agrecment provides ior Rs.s/ sq. foot p.r month on super area tor
any dclay in offering possessjon otthe unit as menrioncd rn clause 31

of thc agreernenr. Thereto.e, the complainants wilt be enritled to

invoke th. snid clause and is barred fronr approaching th. on btc

ConrrnissroD in order to alrer the pcnaity clause by virtuc ot this
complaint nrore than 7 years afrer ir was agreed upon bv borh

/L
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'Ihat the complaint irsetfdisctoses that the said projecr does not have
a RtllA approval and,s.or regisrered. It is submitred that itthe said
nvernrenr in the complaint is raken ro be true, the Hon,ble Aulhorily
does not have the jurisdictioD to decide the conrptainr.
'Ihat the respondent had in due course oftime obtain.d al necessary
app.ovals irom the concerned author,ries. tr is submirted thar the
pcrmit for environmentat ctearances tor p.oposed group housing
project lor Sccror 103, Gurugranr, Haryana on 20.02.2015. Sinrilarly.
the approval for digging foundation and basement was obrained and
sanctions rrom the departmenr of mines and geology w.re obraued
in 2012. Thus, the respondents have in a timely and promDr manncr
ensured that the requisite conptiances be obtaincd and..nnot be
faulled on givingdelayed possession ro the complainant.

That the respondent has adequatety explaincd rhc delay. It is

subnritted that the delay has been occasioned on account ot things
bcyond lhc controlofthe rcspondent. It js turthcr subnrirted rtrJr drc
buildcr buyer agreemenr provides for such cventuatitjes and rhe
cause lor delay is comptetely covered jn rhe said claLrse. The

rcspondent oughr to have complied with the orders of rhe IIon,bte
liigh Cotrrt ol Punjab and Haryana at Chandisartr in CWI, No 20032

of 2008, dat€d 16.0 7.2012, 37.07.20t2, 21.0A.20r2. The said orders
banDed the exkaction ot water wh,ch is thc backbone ot the
construction process. Similarly, rhe comptaint irself rcveah rhat !hc
corrcspondence from rhe respondent specifies force n1aieu.r,

denronctization and the orders of the Hon,ble NCl. proh,btting
consbuction in and around Dethi and rhe COVII) 19 pan.lcDic
among others as rhe causes which conrributed ro rhc staltirg ot rhc
pnricct at crLrcial junfturcs tor considerabtc spc s.

vt.

v

\rl r

/L
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lX That the respondent and the comptainants adnritredly have entcred
into a builder buyer,s agreement which p.ovides tor the evcnr.r
dclayed possession. It is submirtcd that claus.32 of rhc burt{lcr
buyer agreement rs clear that the.e is no compcnsarion to be sought
by the complainant/prospective owner in the event oa dctav in

X 'lhat drc respondenr has ctearly provided rn clause 35 rhc
consequences that totlow ftom delayed possession. Ir is subnntred
that the complainant cannot atter the te.ms ot the conkacr by
prelerring a comptaint before the Authoriry.

'lh0 .cspondcnr no.1 i.e., Idcntity Buitdtech pvt. I_rd. was Brnnrcd tjfun.e bv
lhr Dircdor,'l-own and Country planning, Haryana vidc ticence no 32 ot
2012 to dcvelop and consrruct rhe resjdential group housing project jn

Scctorl03, curugram. Though the aparrment buyer,s agreement have bccn
ex.culed with R2 and payments have also been made b rhe respondenr no

2 but thc respondent no.1 cannot escape its .esponsibility and obligarjons
!o thc allottees of the project being licensee of the projecr and is covered
undcr the detinirion ofprornoter wirhin the meaning of 2(zk)til, tvl
'lhe pronrorcr has been defined in section 2(zk) of rhe Acr of 2016 t.he
J clevant portion ot this section reads as under:

''2, Deliaitions. tn this Aca unless the contert otheNise r.qune,
ltk) "prcnokr,,ndN.

(t) o person who cohstrucLs ot.ouses to be cannruckA on rhtependont

b.tu-- i o pn,t th,,ro1 ,rLu th. t tDv., -t . . -J a. ,
. -n. o1 t \a dDo, t ndhL to at hpt o. t \on ond n, tLde\.)t. o. ..gn"p\ at

(\) an! athcr pqsan ||ho acts hins.lf os a buildet, .alan
l(relqtt end@ develapct or b! an! othe. none orLjom\ Lo bt o nu us tht,.,uo."1 t,,n,h"r,,,I,'.\-tt) ltt t u,| ,.1- rt... -t |-.r- 4t r . or.,,L t,d o, ptot,\da\ei t. n to, rh,

A



9 As per aioresaid provjs,ons of law, respondent no.1 & 2 w, b. toinrty and
sevcrally ljabte for rhe comperition of the project. Whereas the prinrary
r.spoDsibrhty to discharge fie responsibilities ot promorer li.s wrth
rcsti.ctive p.onroter in whose allocated share the apa.tmenrs have becn
bought by th. buycrs.

10. (lopics ol all the retevant documents hav. been tjled and ptrce.l on the
rlcord lhcir authenricity is not rn dispure. Hencc, rhc.ornptaihr c.u bc
d.cidcd on rhe basis oithese undisputed documents and submission nlade

[. lurisdicrion of the aurhority:
I I lhc r.spondent has raised a preUminary submiss,onlobjection rtre

,rutho !y has no ju.isd,ctjon to entertain the preseni complain(. The
objcction or the respondent regarding rejecrion of conrptainr on Bround or
lu sdiction sraDds .ejected. 'l.he authoriry observes rhar ir has ter.rlortat rs
\!.ll as subjccr narter jurisdicrion ro adludicare the preseDt complatnr tor
Lhc rcasons given belowl

E.t Territoriat jurisdtction

As pcr noriication no. 1/9212017-1TCp dated 14.12.2017 issucd by t.o!vn
!nd (iountry Planning Department, the jurisdicrion ot.Reat tstatc
Itegulatory Aurhority, cu.ugram shatl be enrjre curugram District tor all

l)urpose lvirh offices situated in curugram. In the present case, rhc protect
rn qucstion ls srruatcd wirhin rhe ptanning a.ea ot curugranr drsrrfr.
'l'hcrcforc, rhis aurhorty has complete territorial iurisdrcrion to dcat wirh
th( prcscnt complainr.

E.tt Subiect matter ,u.isdldion
scclion 1l(a)(al of the Ac! 2016 provides thar the

rcsponsible to the attoftees as per agreement for sare.

reproduced as hereunder:

IIARER \
;unuenm,r

shall

t4l(alis

lL
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sqtion 1r(4)(o)
lk retpo6ible lor ol oblisation, r5ponsibitities and functions undet the
o,.tnirn, otthi, A.t ot the tutp\ ahd tegrtoton, node thc.eLnd,t o. ta the
otlotke o\ pet thc oAeenpn. pt \ote, o. to th? asso, totion ot olouee a\ he.of no, be, till the . oNeloh e ot alt he 1pofu"nts. ptot \ ot butldings. os
the tak not be, to .he a otee_ or rhe.ohnoa arcor to the os@@t;on ol
allattee ot the cohpetent authotity, as the .ose aay b.;
Sectiotr 34.Fun.tlons ot the Authortty:

-44 01 t4o Aq ptotides to tute conpho4.e ot the obhloto4\ to<t upon
thc p'ort.te,. tnp atlo ee ond.he rcot e<Latc oqen6 und.rth^ A.t ond tne
tulet ond rcsulotiorc node rheteunder,

12. So, in view of the provisions of the Act quoted above, the author,ty has
complete jurisdidion to decide the complaint regarding non-compliance of
ohligations by the promoter leaving aside compensation which js to be
dec,ded by the adiudicating ofiicer irpursu€d by the comptainanr at a lar€r

HARER
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F. FiDding oo obiectiorc raised bythe rcspondent:
l:.1 objccrion regading ju.isdi.Uon of authority w.r.t. buyo,s

aSreement execured prto. to.oming into fo.ce otthe Act
1:l. l'he contention of the respondenrs is that authoriB/ is deprived ot the

tu sdiction !o go inro the interpreration oi o. rights ot the pades jntcrse

rn accordancc with the aparrmenr buyert agreemcnt cxecurcd betwccn rhe

parrs rn.1 no agrccment lor sate as referred to under rhc provjsions oI rhe

r\ct or thc said rules has been executed inter se parties..l.he authorily is oi
Lhe vrew that rhe Act nowhere provides, ror can be so construed. rhar aI
prvious agreements will be re-wr,tten after conring into force oI rtr. Act.
'lhcreforc, thc provisions of rhe Ac! rules and agreemcDl have to be read

irnd interprercd harmoniously. However, iithe Act has provided for deating
lrith ce(ain specific provisions/situation in a specitic/pafticutar nraDncr,

thcr that siruation wilt be dealr with in accordancc wlh rtrc ,^cr lnd rhe

rulL.s .rlicr the datc or coming into force of the ]\ci and rhc Nles. Numcrous
provisions of thc Acr save rhe provisions otthe agreements nrade bcrwcrn
thc buycrs an.l sellers. The sa contention has b.en uphctd Ln rhc

P.ig.l0 ol ta
A
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lan d mark Judgment oltveetkamol Reattors Suburbon pvL Ltd. ys. UOt ond
othcr:- [w.P 2737 ol 20t 7/ whrch pro! ides J\ unoer

119. Uhde. the ptuvisions oI Section 1A the delay in hondins over the
pas$stan woutd be counted fron the dote nent oned in the osreenent lortuk entered into br the prcnot* ond the otbtee ptior to ii rcgisua;an
undet REM. Under the prcvisions of REp./, the prohote. is given a focitity to
rcvise the dote oI conpletion oI prciecr and dedare the son; undet sedi;n 4
The Rl:R\ does not contehptate rcwitinq ol contmct between the latpurchoset and the pronotet ._.

122. we hove al.eot)y discused that above stoted provirons ol the REtu|
ore not retBpective in noture. fhey no! b sone extent be hoing o
reuodctive ar quosi rctrooctive ellecr b* then on that ground the volidity of
ttte ptah.hl\ ol RrM .onnot be chollene.d The portidqect r ,oapeipa,
dnatdh o lea^tat? tow howna .ett^pft w ot Qu oad Ne ellq L 4 tow .an otev lionEd to alled subsisthg / exbtinq @ntroduol ngh\ between the
pottes in the ta.set pubtic intet*c we do not hove onv doubt in our nihd
thd tN RtMh6be tmnEd 'a 

the lorAet pLbh qte.est olct o thotouCn
ldvand d6.u{on node ot he hghest la.t by the Ston.tng Carn b? ;d
5?tp.L Lon4ittee dhi.htub tred t6 d.taited reporr,_

14. Also, in appeal no. 173 of 2Ot9 titled as Magtc Eye Devetoper pW. Ltd. ys.

lshwer Slngh Dahiya, in o.der dated 17.12.2019 the Itarvana Real lstate
Appellate Tribunal has observed-

''34. thts, keepng in vie\| out oloretuid dtyussioh, rye orc ofthpLansidcted
4"r.r4 t \at he p av,,.o$ ol.r; 4. t oo qto. t e aad. re t. - 

".n, 
p,, et,,

,nar b .onina irto o
aro.4s at conpteti.n. Hence in .as. ol .tetat ih the olfer/detiw! ol
posessioh os per the terns and M.titioB ol $e ooreenent fo\ote the
otlo c" \hotl be eqt led to the intaest/delaye.! po\yson ch;rye\ on the
reosonable rate ol inter5t os p.ovided in Rub 15 of the rutes and one siden,
unfoir ohd unr@sonoble rute ol cmpeMttor nentioned in the ogt@h.nt
[o. idk k liobleto be $noted."

15.'Ihe aSreoments are sacrosanct save and except for the provisions which

have been abrogated bytheAct itself. Further it is noted thattheapaftment
buyer's a8reemenr has been executed ,n the manner rhar there is no scope

left to the allo$ee to negotiate any of the ctauses conla,ned lhcrein.
Thereforc, the authority is of the view that the charges payable under

varbus heads shall be payable as per the agreed rerms and conditions of
the agreement subject to the condirion rhat the same are in accordance with

PaAe 11olla
lL
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thc plans/permissions approved by the respectjve rtepartments/conperent
xuthorities and are not in contravention of any other Acr, rules, sratut€s.
insrructions, directions Bsued thereunder a.d are not unreasonabte or
erorbiknr in nature.

f.ll Oblection r€gar.tirg complatnt barred by Limttation Act, 1963
16- Ano(her contention of the respondent is that if thp date of possession was

to be conskued in October 2017, the period of limitarion has come to an
cnd in the year October 2020. However, rhe possession ofthe unit is yet to
be handed over ro complainants, therefore, rhe project shall be regarded as

an on-going' project a.d liabiliry of the respondent is srill conriruinS.
|urther, as p.r sect,on 11(41(a) ofthe Acr of20r6, the responsjbitiry or the
promoter continues till the execution ofconveyance deed. The authorjry is

ofthe view that the provisions of Limitation Ac! 1963 does not appty ro Ac!
2016.'lha same view has been taken by Hon,ble Maharashtra Reat lsrare
Appellate Tribunal, Mumbai tn its order dated 27.07.2022 in Appeal no.

006000000021r37 titted as /s Siddhttech Hom€3 pvL Lttt. vs Komnveer
Singh Sachdev ond others wiich provides as under:

"Agreetng entuelr with the otbtte., it is obytued thot RI:.M nowherc
prcvides an! tinetne hr ovailing retieJs p/ovi.ted thereunder. A devetoper
cannat be dischorged fton lts obligatuns dereU ol the gtuund that the
conplaint wos hot fled withtn a spe.iic pe d presitbed under sone othet
stotuEs. Even iI such prcvisioks aist in other enoctheh! thos are rddered
sLbservient to the provisions oJ REI.r'- bt vntue ol non obstonte ctouse in
SecLion 89 ol RqP,A hoving ovedding eftt on dn! othd low inconsistent
wnh he prcvisions af RI|I/'I. ln riew thereol Articte st al Lmnotion Ad
woula nat rchdet the comptaint tine bored. lh the abynce of expres
prcrabb substontive pnvsioB in RERA pt*tibinq rine linit lor lihng
camploint rehefs prcvided thereundet @nnor be denied to allot;e lu titeoen of linitotion or deloy ond tach6 Conseqtentty, no be^"tt witi ac**
to detelopec plocing fttion@ @ the my law c,ted spra io rcnder the
conploint oI olonee borred b! ony linianon os alesed in pora fi obove
t tence, na fault is lound with the vitu hetd bt the AuthoriE oh tha issLe.,

'lhus, the contention of promoter that the complaint is time bar.ed by
provisos of Lin itation Act stands rejected.

F.Ul Obiection regardiDg delay due to force haieure ci.cumstaDcestA



HARERA Compl.rnt No2sll or 2nll
GURUGRAIV

17.'lhe respondenr,promoter raised a contention thar rhe const.uction of the

projectwas delayed due to force majeure condtions such as various orders
passed by the couG, non,avaitability of construction material and labour,

demonetisation ol currency and lockdown due to outbreak of Covid,lg
pandemic which further led to shorrage ot labour. llut all the pleas

advanced in this regard are devoid ofmerit. Further, the authorjty has gone

through the possession clause of the agreement and observed thar the

respondent-developer proposes to handover the possession ofthe allotted

unil withln a period of48 months plus grace period ofsjx months fronr rhe

date ol execution of agreemenr or the date of obtaining a the required

sanctaons and approval necessary for commencemenr of consrruction,

whichever is later.ln the present case, rhe date otexecution ofagreement is

11.04.2013 and date of commencement of construction is 18.05.2013 as

taken From the documenrs on record. The due date is calcutated from the

date of commencement of construction being larer, so, the due date oF

subject unir comes out to be 8.11.2017. Furthet as per HAREP,i.

notificatton no. 9/3-2020 doted 26.05.2020, an extenston of 6 months is

9ro ted lor the projecrs havtng comptedon/due dote on or after
25.0s.2020. lhe authority put reliance iudgment of Hon,ble Delhi High

Court in case titled as M/s flolltburton Ollshore Sedices tnc. v/S Vedanto

Ltd. & Ant. bearing no. O,lt ,P (I) (Comn.) no. 88/ 2020 ond t.As j1s6-

s597/2020 dated 29 -O5.202 0 which has observed that-

"69. Tte post non-perfqnon.e of the Contoctor @nnot be @ndoned .!ue to
the COVID-19 lockdown in Morch 2020 in tndio_ The Contractot ws in btqch
since Sept nber 2019. opportuhities were given to the Contrcctor to cut. the
tunc rcp@redlt. Despite the ene, the contoctor could not conplete the
ProtecL rhe outbreak ofa Nndenic cahnot be uted os ah excu* fu non.
perlarnon.e of a contract hr which the dqdlins eerc nuch beJqe the
outbrcok itse\

IU. The completion dare of the aforesaid project in which the subject un,t js

bejng alloned to the complainants is 18.11.2017 i_e., before 25.0:1.2020.
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'lhc.elore, an extension 016 months is not to be given over and above the

due date of handing over possessior in view of notification no. 9/3,2020
dated 25.05.2020, on account of force maieure conditions due ro outbreak

of Covid-19 pandemic. The due date of subject unit comes our ro be

1U.11.2017, prior to the occurance ot Covid-19 resrr,ctions and hcncc. the

rcspondent cannotbe benenfted iorhis own wrong.The events taking ptace

such as restriction on construction du€ to weather conditions were for a

shorter p€riod oitime and are yearly one and do not impact on rhe project

being dcveloped by the respondent. Thus, the promoter/respondent cannot

be given any leniency based on aforesaid reasons and rhe plea advanced in
this regard is untenable.

C. tindings on the reliel sought by the complainanlsl

C.l Dircct thc respondent to pay interest/charges for detay on rorat
paid amount @ prescribed rate ofinterestfrom 11,10.2017 i.c., the
due date of possessioD as per bullder buyer's agrecment, titl the
date ofactual handirg over of the physical possessioo of thc flrt ro
thecomplainant,

C.ll Dircct the respondent to provide a specilic datc ot.omptrri{,n of
constru.tion/ handove. of possession and dircct rhe r.spondcnt to
handover possession ofthe said uniL

I 9. |'he abovc- mentioned relief,s soughr by the complainants are taken rogerher

b.ing inter connected.

2l).ln thc present complaint, the complainants intend ro conrinue with (hc

frollct nnd ,rre sccking delay possession charges as provrded under rhc

proviso to section 18(1) ofthe Act. Sec. 18(1) proviso reads as under.

"Section 1A: - Retum of amount an l @npensotion
1a(1). tl the pronoter Joils to complete at k unobie to give pose\eon ol ah
at)drhtent, plot, or bunding, -

Provided that where an alottee .toes not intend to withdraw lron the
projeca he shoi be paid, by the prmoter, interest Ior every nonth ol
detot, ti the handing ovq oI the po*ssioa, at suth rate os mot be

tL
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21.'l'h. du( dalc oi possession of rhe apartmenr as per ctause 3t ol rhe
;'partnrenr buyer's agreemenr dated 11.04.2013, is to be calcutared as 48
months from the date ot commencement of construction i.e., 18.05.201:l
bcing latcr including grace pcnod of 6 months. Therciorc, rh. du. .1,rrc of
posscssion comes to 18.11.2017.

2 2. Adm issib ility of delay possession charges at prescribed rarc ot
interesr: lhc .omplainants are seekinS detay posscssioD cha.ges !r rhe
prcliilinS ratc oi inreresr. proviso to section t8 pft^,i.lcs rhrt wh.rr xD

allorrec does no1 inrcnd to wirhdraw trom the protec!, they sha be pard. by
thc pronrorcr, interest for every month of dclay, til the handinS o!c. oi
possession, at such rare as may be prescribed and it has bcen prescrjbcd
urd.r rule 15 or rhe rules. Rule 1S has been repro.luced as und.r:

Rulp ls. pr.s.r,bed rote oJ interelt lprcvi\o to,e.tion tz,.p.tion ts
ondtub \p.ttont4tahd brechn tZloJspction t9l

, t, ", t - pr oa p ot Dt o\ir" ta. q t,on I z,a,on tB aFr ru \,,.on. t tl! l [7).fecrian 19, the.intercst ot the rote prcs.ribed sholtbc iheSl;Ltt.t. .tt..J-t \to\".t nlstlot,o! "ltenduq rote -, r_

__t-_\.1- d t^ t La th, \t,,eFnnt,, nJnntt 1') | _. - r ., .4.tt i, ,aptd..d ,y !41,1\.1r ..._q ,t
tt,1- ot t\oe aov ttt t,aa t,aL b tta, \ t ,n ta q to .l

!crctal ttubl1..

2:l. l'he lcgidature in its wisdom in rhe subordjnate legislation under th.
l)rcvrsion oi rule 15 of the rules, has determined the prescribed rarc ot
intcr.st l hc rate of inrerest so determined by rhc legislaturc, is r.r$nable
and iI lhc said rule is followed to award the interest, it wilt cnsure unitorm
pract,ce in all the cases_

24. Consequently, as per website ofthe State Bank oftndia
the margina I cost of tending rare (in shorr MCLR) as on
is 9%. Accordingly, the prescribed rate ofinterest wil
lending rate +2016 i.e.,11o4.

25.The definirion of term ,i.terest,as 
defined under sedion 2(za) oa the Acl

provides lhat the rate of interest chargeabte from the alottee by the
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pron)oter, in case ofdefaul! sha be equalto the rate otinterest which the
p.omoter shall be liable to pay rhe allotree, in case of defaulr. The relevant
s.ction is reproduced below:

{zo) 'titercst" heans the rotes al ihterqt poyabte b! the pron.tet at tht
ollotLee o\thP.ntc har h?
ttxplonouon. -Far the purpoy ofthkclauy-
(i) the ro te aI intercst chorgeoble fran the olotee by the p

otdptor \4a4 be cquot ta Lt. totc ot nt.u{ a, I h t;d p,oaorp.,n._1.
bf h)bt",a pJ t\p atar4_,r o\"atd"tobt,

(ii ) the nturcst payable by the prcn.Er to the ollouee sholl be trcn Lhc dat !
oL a. unr oott tiet...t,ttit\. ,tote,-.

ohountot portthere({ond rnterest the.eon is.efunded. ont the in.erp,r
t,t)arl. t 4a att,up. to oe pt onoter shal bp ion thp dote he aha L
t. ttt-lt\.r pr\a.nt tothppraaota t tthedat; " po,,).

26. lherefore, interest on the delay payments from rhe comptarnants shr be

charged ar rhc presc.ibed rate i.e.,110/o by rhe respondcnt /promolcr whrch

is the sJmc as is being granted to rhe comptainants in case ot dclayed

possession charges.

27.On consrderation of the documenrs availabte on record and submissions

made by both the paries regarding contravenrjon of provisions oi rhc Act,

thc authority is satisf,ed that the respondent is in contravention oi rhe

scction I 1(41[a) ot the Act by not harding over possession by the due date

as per thc agreement. lhe due date of handing over poss.ssron is

HARERA

tLr 11.2017. No

thc unit OC has

ComplJrnr No l9ll ui lol:l

document is placed on record to show rhat afier complcting

been obtained or even applied to the competent Authority
and no offer ofpossession has been made to the complainants-allott€es.

2t).The respondent has failed to handover possession ofthe subjecr apartment

till date of this order. Accordingty, it is the faiture of rhe

respondents/promoter to fulfil its obligarions and responsibilities as per

the agreement to hand over the possession wthin the stjputated period.

Accordingly, the non-comptiance of the mandat€ contained in section

l1i4)[a) rcad with proviso to section 18(1) of the Acl on the part oi
{e.
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respondents are esrablished. As such the alto$ee shal be paid, by the
promoter, inrerest for every month ofdetayfrom due date ofpossession i.e..
1tJ.11.2017 rill offer of possession of the said un,t after obtaining rhe
occupnncy ce.triicate from rhe concerned authority ptus two months or
actual handing over of possession, whichever is earher, ar prescribed rate
i.e., 11 yo p.a. as per proviso to section 18(rl ofthe Act read with rulc I5 of

H. Direcrions of the Authorityr
29.llence, the authoriry hereby passes this order and issues the fo owing

directions under section 37 ofthe Act to ensure comptiance of obtigations
c:st upon the promorer as perthefunction entrusred to rhc authority under
sccrron 34(01

lhc rcspondenr no.2 is directed to pay inre.est on rhe paid-up amouni
ol Rs.64,65,651/. by the comptainants at rhe pr.scribcd ra(c of I1%
p.a. lor eve.y month ot delay from rhe due datc ot possessro,, .c.
I8.1 1.2017 rill valid offer otpossession oi rhe said unit afr.r obraining
th. occupancy certiticate from the concerned autho.ity plus rwo
nronths or actual handing over ofpossession, whichevcr is earlrer
'l'hc arrears of such interest accrued from 18.11.2017 (iti the d.rt. ol
thrs ordcr by the aurhority shall be paid by rhe promorer to rhc
allottec(sl within a period of 90 days from datc oi this ordcr.
l hcrenlier, interest ior every month of delay sh.r atso be pajd by rhe
pronrot$lo thcalloftccG) beiore 1orf ofthe subs.qucnr nronrh rs prr
rule 16(21 oi the rutes till a valid ofier oi possessron rs madc (o rlc
complainants/allotteeIs) after obtaininB occupation certiticatc.
l'hc complainants are directed ro pay outsranding dues, rtany rcnrains
altcr adjustm.nt of interest for the detaycd pe.iod. rhr respondcnls

&



shatl handover rhe possession of the alorted unrr on
occuparion certifi .ate.

The respondent no. 2 shalt not charge anything from thc comptainanrs
whjch is not rhe parrofrhe aparrment buyeris agreemcn L

delayed possession charges as

30. Complainr staDds disposed ot

ARER

URUGRAI\4

case ofdetault shalt be charged at rhe prescrjbed rare i.e., 11% by the
rcspondent/promoter which is the same rate of jnteresr which the
promoter shall be liabte to pay rhe alortee, in case of detault i.e_, rhe

Dared:0t. .2024

per section 2(zal otrhe Acr

\r-a-)
(vijay Kffiarcoyat)

Member

Haryana Real Estate Regulatory
Authority, Curugram

GR

Complainr I 2931


