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ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Reral Estate [Regulation and Development) Act, 2016 (in

short, the ActJ read rvith Rule 28 ofthe Haryana Real Estate (Regulation aird

Development) Rules;, 2Ot7 [in short, the Rules) for violation of Sectio;r

11(4)[a) of the Act wherein it is inter alia prescribed that the promotcr

shall be responsible for all obligations, responsibilities and functions under

the provisions of th,: Act or the Rules and regulations made thereunder or

to the allgttee as pel'the agreement for sale executed inter se.
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Unit and proiect related details
The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailr:d in the following tabular form:

Particulars

Name of the llroject

Nature of Project

RERA R.$;t.*d or not
registered

D'ICP License and
status

validity

trt. 
"f 

,ttrt,;.rt

Date of exer:ution of builder
buyer agreetnent

Unit no.

Unit area 1350 sq.ft.SuPer area
33 of complaint

P"r**., (:f*. Clause 13.
"The Developer based on its present plans

and estimates and subiect to all iust
exceptions, contemplates to complete

construction of the said residential floor
within a period of 48 (FortY Eight)
months from the date of execution of this
agreement unless there shall be delay or

there shall be failure due to reasons

mentioned in other clauses herein or due to

failure of the Atlottee(s) to pay in time price
'of 

the said Residential Floor along with all

other charges and dues in accordance with

the Schedule of Payments given in Annexure-

A.
2.

7 or qs per demands raised by the Developer

fom time to time or any failure on the part of
the Allottee(s) to abide by any of the terms or I

conditions of this Agreeme4l 

---)

Details

"Xpressions by Vatika", Sector-

B8A and BBB, Village Harsaru,
Gurugram
Independent Residential Floor

271, of 201'7 dated 09.1'0.2017
valid upto 08.10.2022

94 of 2OL3 dated 31.10.2013 valid
upto 30.10.2019
11 of 201.5 dated 01.10.2015 valid
upto 30.09.2020
05.02.201.6
Pase 31 of re

23.03.201,6
[Page 30 of comPlaint)

HSG-028-Sector-BBB, Plot No-37,

ST. H-35, Level-1
Page 33 of comPlaint
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5.

6.

7.

B.

9.
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Due date of possession

Basic Sales Price

Total sale cotrsideration

Amount paid by
cclmplainant

Rs. 80,32 ,500 /-
(As per Account statement dated

dated

25.08.2022 at 68 of complaint

Rs.97,63,730/-
[As per Account statement

the
25.08.2022 at 68 of com int
Rs.97,63,730/-
[As per Account statement dated
25.08.2022 ar 68 of complaint

Occupation c ertificate 26.05.2022
[Page 35 of reply)

P,cssession Certificate 18.08.2022
33 ofre

B. Facts of the comPlatint:
3. The complainants hav'e made the following submissions: -

a) That the responclent lured the prospective customers including the

compliainant to buy a floor in a residential plotted colony "Xpressions by

Vatika" situated ;rt Sector BBA and BBB, Gurugram, Haryana. The project

was l;aunched in 20L3 with the promise to deliver the possession on

time and huge funds were collected over the period by the respondent.

b) That the complerinant booked a floor in the said project of the

respondent by pa'ging Rs.2,00,0 0O /- as booking amount in August, 2015.

c) That the builder tluyer agreement was executed between the parties on

23.03.2016 and floor no. HSG-028, Level 1, Plot no. 37, admeasuring

1350 sq. ft. supor area was allotted to the complainant. The total sale

(Page 33 of complaintJ

23.09.2020
(Calculated to be 48 months from the
date of execution of builder buyer
agreement dated 23.03.201,6 + Grace

period of 6 months in as per HAIIERA

notification no. 9 /3'2020 dated
26.05.2020, for the projects having
completion/due date on or after
25.03.2020
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consideration of the floor is Rs.83,32,500/- as per table under clause 1

on page no. 4 of th er agreement.

d) That the date of handing over of possession of the floor comes out to be

22.03.2020 as mr:ntioned in clause 13 at page no. 11 of the builder

buyer agreement. 'Ihe date of possession is calculated after four years

from ttre date of e:<ecution of the agreement.

e) That the complainant always abided by the payment schedule and made

payments as ancl when demanded by the respondent in a timely

manner. The complainant had paid an amount of Rs.97,63,730/- to the

respondent till August, 2022.

0 That the respondent had surreptitiously imposed interest on overdue

amounts of Rs.2,23,823/- on 22.1,1,.2017 and in February 2018 the said

amount has been ;rdjusted as credit waiver. However, the complainant

has never defaulted in making timely payments. Thus, the imposition of

interest must be dleleted from the account statement being vexatious

and frilrolous.

g) That the respondent offered the possession of the said floor vide letter

dated 1,7.08.2022. However, the respondent has not conceded any

amount towards delay caused in delivery of the floor and had even

failed to obtain completion certificate for the said project till date.

h) That the complainant time and again approached the respondent for

complertion of the project and delivery of possession of the floor as per

the bujlder buyer iagreement executed between them. The respondent

has miserably failed to submit any justified response to various letters,

e-mails, telephonr: calls, seeking information about completion of the

project.. The respondent violated Section 19 of the Act, 2016.

i) That the respondent has neglected its part of obligations by failing to

offer a legitimater and rightful possession of the flat in time and is

Page 4 of 15
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therefore, bound to pay interest on the deposited amount to the

floor.

il That the complainant does not intend to withdraw from the project. As

per the obligationri on the respondent-promoter under Section 1B of the

4ct,2016 read with Rules 15 and 16 of the Rules,201,7, the promoter

has an obligation to pay interest on delayed possession on the amount

deposited by the complainant-allottee at the rate prescribed.

kl That the complairLant reserve his right to seek compensation from the

responrlent for wh ich the complainant may file a separate application to

the Adjudicating 0fficer, in case it is required.

C. Relief sought by the complainant:
4. The complainants have sought following relief(sJ:

L Direct the respondr:nt to pay interest for every month of delay in handing
over the possessiorL of the floor since 22.03.2020 to the complainant on the
amount taken frorn the complainant towards sale consideration for the
aforesaid floor, with j.nterest at the prescribed rate as per the Act, 2016 till the
date of offer of poss:rssion plus two months.

II. Direct the respondent to complete the development of the project and deliver
the floor along with all the facilities and amenities like water, electricity,
roads, green belt, etc. immediately and obtain completion certificate.

IIL Direct the respondent to delete the sum of Rs.2,23,823/- charged by the
respondent from the complainant towards interest on delay payments as thc
complainant has nol.,Cefaulted in making payments.

IV. Direct the respondenit to pay legal expenses of Rs.l-,00,000/- incurred by the
complainant along vyjith other charges.

5. On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to Section 11"(4,) (a) of the Act to plead guilty or not to plead guilty.

Reply by the respondent.
The resporrdent contested the complaint on

grounds vide its reply dated 28.02.2024:

a) That the complainant learned about the

the respondent titl:d as "Xpressions by

the following on the following
D.
6.

complainant if thr:re is a delay in handing over the possession of the

residential project launched by

Vatika" situated at Sector BBA
Page 5 of 15
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and BBB, Gurugram and visited the office of the respondent to know the

details of the saicl project. The complainant further inquired about the

specifications anrl veracity of the project and was satisfied with every

proposal demanded necessary for the development.

b) That on 04.08.2(11.5, after having keen interest in the project being

developed by the respondent and post being satisfied with

specifications of the project, the complainant decided to book a unit vide

Application form dated 04.08.2015 and paid an amount pf Rs.2,00,000/-

as booking amoullt for further registration in the project.

c) That the respondent vide allotment letter dated 1,6.01.201,6 called upon

the complainant ernd requested to come to office on 05.02.2016 for

taking the allotment of the unit.

d) That the responclent vide allotment letter dated 05.02.2016 allottecl a

unit bearing no. 37, Level 1 Floor, Street no. H-35, admeasuring 1350 sq.

ft. super area in the aforesaid project.

e) That the respondent vide letter dated 02.03.2016 served two copies of

the builder bu',rer agreement for execution and requested the

complainant to relturn the signed copy of the same for further execution.

0 That ctn 23.03.2016, a builder buyer agreement was executed between

the parties for a total sale consideration of Rs.83,32,5001-.

g) That on 18.08.2022, the complainant has taken the possession after

receiving occupation certificate dated 26.05.2022 from the competent

authority.

h) That as per claus;e 13 of the agreement, the possession of the unit was

proposed to be handed over subject to force majeure conditions within

a period of 48 rnonths from the date of execution of the agreement

unless; there shatl be a delay or there shall be a failure due to reasons

beyond the control of the developer or due to the government rules,

Page 6 of 15
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orders, etc. or due to failure of allottee to pay in time the price of the

residential unit zrlong with all other charges and dues in accordance

with the schedule of the payment. The respondent herein shall bc

entitled for extension for such period of delay caused due to force

maj eu re circumstances.

i) That the complzrinant has defaulted in making payments and was

chargerd with intt:rest on due amounts on 22.I1,.201,7 of Rs.2,23,823f -.

The complainant approached the respondent to waive off his interest

and the respondent believing the assurances of the complainant waived

off the interest ol'the complainant. The project has been hampered due

to delary in paymerrrt of instalments by the complainant as well as various

other allottees.

j) That the complainant further agreed that he shall not be liable for any

amount of compensation for such extension which is caused due to

reasons beyond l:he control of the developer. The relevant abstract of

clause 16 is mentioned below for reference:

"........The Allot'tee agrees not to claim compensation of any nature
whatsoever (tncluding the compensation stipulated in Clause 18 of this
,\greement) Jbr the period of extension of time for handing over the

Trossession of the Residential F\oor........"

kl That the Haryana Government in alliance with the Town and Country

Planning Departn:ent in exercise of power vested under Section  5(1) of

GMDA Act,201.7 transferred the properties falling within the ambit of

NH 352W acquired by HUDA to GMDA for development and

construction of I\l1l 352W. Thus the construction was hindered due to

re-routing of High-tension lines passing through the lands resulting in

inevitilble changer in the layout plans.

l) Furthermore, the project was hindered due to force majeure reasons

beyond the conl.rol of the respondent such as direction of Hon'ble

National Green l'ribunal, Environment Pollution Control Authority,
Page 7 of 15
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Haryana State Pollution Control Board, Commissioner Municipal

Corporation Gurugram, Hon'ble Supreme Court, Covid-19 pandemic, etc.

which caused a delay of approximately L.4 years in completion of the

project. The respondent also had to carry out the work of repair in the

already constructed building and fixtures as the construction was left

abandoned for more than 1- year due to Covid-19 lockdown. This also

led to lurther externsion of time period in construction of the project and

all such factors ntay be taken into consideration for the calculation of

the period of the c:onstruction of the project.

7. All other averments nrade in the complaint were denied in toto.

B. Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of those undisputed documents and oral as well as written

submissions made by the parties.

E. furisdiction of the authority
9. The authority obserres that it has territorial as well as subject matter

jurisdiction to adjudir:ate the present complaint for reasons given below.

E.l Territorial iurisdir:tion
10.As per nol.ification n<t. 1,/92/201,7-ITCP dated 1,4.1,2.2017 issued by'fown

and Country Planning Department, the jurisdiction of Real Estate

Regulatorlr Authority', Gurugram shall be entire Gurugram District for all

purpose r,rrith offices situated in Gurugram. In the present case, the project

in question is situal.ed within the planning area of Gurugram District.

Therefore, this authcrity has complete territorial jurisdiction to deal with

the present complaint.

E.ll Subiect matter iurisdiction
ll.Section 11( )[a) of the Act, 201,6 provides that the promoter shall be

responsibXe to the allottees as per agreement for sale. Section ll(4)[a) is

reproduced as hereunder:
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"Section 71.

@)'fhe promoter shall-
(a) be responsiblet for all obligations, responsibilities and functions

under the provisions of this Act or the rules and regulations
made thereu'nder or to the allottees as per the agreement for
sale, or to th'z association of allottees, as the case may be, till the
conveyonce <tJ'all the apartments, plots or buildings, as the case
may be, to tl"e' allottees, or the common qreas to the association
of allottees or the competent authority, as the case may be;

Section 34-Functt'ons of the Authority:
3a(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder."

l-2. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the obie:ctions raised by the respondent.
F.l Obiections regarding force maieure.

L3. The respondents-promoter has raised the contention that the construction

of the tower in which the unit of the complainant is situated, has been

delayed due to forcr: majeure circumstances such as orders passed by

National Green Triburnal to stop construction, non-payment of instalment

by allottees. The plea of the respondent regarding various orders of the

NGT and other authorities advanced in this regard are devoid of merit. The

orders passed by NG1' banning construction in the NCR region was for a

very short period and thus, cannot be said to impact the respondent-builder

leading to such a delray in the completion. Also, there may be cases where

allottees has not paicl instalments regularly but all the allottees cannot be

expected to suffer be,:ause of few allottees. Thus, the promoter respondent

cannot be given any leniency on based of aforesaid reasons and it is well

settled principle that a person cannot take benefit of his own wrong.
Page 9 of 15
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F.II Obiection regarding delay in completion of construction of proiect due
to outbreak of Covid-19.

L4. The Hon'ble Delhi High Court in case titled as M/s Haltiburton Offshore
services lnc, v/s vedanta Ltd. & Anr, bearing no. o.M.p (1) (comm.) no.

BB/2020 and LAS :1696-3697/2020 dated 29.05.2020 has observed as

under:

"69' The past no,n-performance of the Contractor connot be condoned due
to the C0VID-19 lackdown in March 2020 in India. The Contractor was in
breach since September 2019. 1pportunities were given to the Contractor
to c:ure the same repeatedly. Despite the same, the Contractor could not
cornplete the Prolect. The outbreak of a pandemic cannot be used as an
excuse for non-p,erformance of a contract for which the deadlines were
much before the outbreak itself."

15. In the present case also, the respondent was liable to complete the

construction of the p roject and handover the possession of the said unit by

23.03.2020. As per HARERA notification no, 9/3-2020 dated 26,0s,2020,

an extension of 6 months is granted for the projects having completion/due

date on or after 25.0ii.2020. The completion date of the aforesaid project in

which the subject unit is being allotted to the complainant is 23.03.2020 i.e.,

before 25.1)3.2020. Ttrerefore, the authority is of the view that outbreak of a

pandemic cannot be used as an excuse for non-performance of a contract

for which the deadlines were much before the outbreak itself and for the

said reason, the said time period cannot be excluded while calculating thc

delay in handing over possession.

G. Findings on the relierf sought by the complainant.
G.l Direct the resporrdent to pay interest for every month of detay in handing

over the possession of the floor since 22.03.2020 to the complainant on
the amount taken from the complainant towards sale consideration for
the aforesaid floor, with interest at the prescribed rate as per the Act,
2Ot6 till the date of offer of possession plus two months.

G.ll Direct the respondent to complete the development of the project and
deliver the floor along with all the facilities and amenities like water,
electricity, roads;, green belt, etc. immediately and obtain completion
certificate.

Complaint No. 2460 of 2023
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16. The complainant was allotted unit no. HSG-028-Sector-BBB, Plot No-37, ST.

H-35, Level-L in thr: respondent's project at total sale consideration of

Rs.97,63,730/-. A buy'er's agreement was executed between the parties on

23.03.2016. The possession of the unitwas to be offered within a period of

48 months from the date of execution of the agreement. Therefore, the due

date of handing over possession comes out to be 23.03.2020. 'fhe

complainilnts paid the entire sale consideration of Rs.97,63,730/- towards

the subject unit, and is ready and willing to retain the allotted unit in

question.

17. The complainant hererin intends to continue with the project and is seeking

delay possession cheu'ges as provided under the proviso to Section 1B[1) of

the Act. Sr:ction 1B(1) proviso reads as under: -

"Serction 78: - R'eturn of amount and compensation
1B(1). If the promoter fails to complete or is unable to give

possession of an a'partntent, plot, or building, -
Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every

ma,nth of delay, tttll the handing over of the possession, at such rate

as may be prescribed."

18. Admissihility of clelay possession charges at prescribed rate of

interest: The complzrinant is seeking delay possession charges. However,

proviso to Section l U provides that where an allottee does not intend to

withdraw' from the llroject, he shall be paid, by the promoters, interest for

every month of delay, till the handing over of possession, at such rate as may

be prescribed and it has been prescribed under Rule 15 of the Rules, ibid.

Rule 15 has been reprroduced as under:

Rule 75. Presc:ribed rate of interest' fProviso to section 72,

section 78 ancl sub-section (4) and subsection (7) of section
1el
(1) For the ourpose of proviso to section L2; section L8; and sub-

sections (4) ancl (7) of section 1.9, the "interest at the rate prescribed"
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shcrll be the State' Bank of India highest marginal cost of lending rate
+Z,To.:

Provided that in case the State Bank of lndia marginal cost of
lending rate (lvl()LR) is not in use, it shall be replaced by such
benchmark lencling rates which the Stote Bank of India may fix
from time to time for lending to the general public.

L9. The legislature in its wisdom in the subordinate legislation under the

provision of Rule 15 of the Rules, ibid has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the casrers.

20. Consequently, as per website of the State Bank of India i.e., hltBu/A!-r-e-.o,in,

the marginal cost of [ending rate (in short, MCLR) as on date i.e., 07.08.2024

is 9o/0. Accordingly, the prescribed rate of interest will be marginal cost of

lending ritte +20/o i.e., LLo/o.

21.The definition of terrn'interest'as defined under Section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of clefault, shall be equal to the rate of interest which thc

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproducerl below:

"(za) "interest" nteens the rates of interest payable by the promoter or
the allottee, as the case may be.

Explanation. -,For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter,

in cose of o'e_fault, shall be equal to the rate of interest which the
promoter shttll be liable to pay the allottee, in case of default.

(ii) the interest payable by the promoter to the allottee shall be from
the date the promoter received the qmount or any part thereof till
the date t,\€ arnount or part thereof and interest thereon is

refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;"

ZZ.Therefore, interest on the delay payments from the complainants shall be

charged at the prescrribed rate i.e., 1L0/oby the respondent/promoter which

is the same as is treing granted to them in case of delayed possession

charges.
Page 12 of 15
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23. 0n consicleration of the circumstances, the evidence and other record and

submissions made by the parties, the Authority is satisfied that the

respondent is in cotrtravention of the provisions of the Act. I3y virtue of

clause 1:'| of the buyer's agreement executed between the parties on

23.03.201.6, the possession of the said unit was to be delivered within a

period 4 years from the date of execution of buyer's agreement. Therefore,

the due date of hancling over of possession comes out to be 23.03.2020. In

the present complaint, the respondent without making an offer of

possession to the complainant, issued a possession certificate in his favour

on 18.08 .2022 after obtaining occupation certificate on 26.05.2022 from the

competent authority.

24.As per Section 17(1) of the Act of 2016, the respondent is obligated to

handover physical p,rssession of the subject unit to the complainants. Since

on perusal of docunrents on record it is found that possession had already

been handed over by the respondent to the complainants, no direction to

this effecl. is requirecl to be passed by the Authority.

25. Also, the:re is failure of the promoter to fulfil its obligations and

responsitlilities as per the buyer's agreement to hand over the possession

within the stipulated period. Accordingly, the non-compliance of the

mandate contained in Section 11[4)[a) read with Section 18[1) of the Act on

the part of the resrpondent is established. As such the complainant is

entitled to delay possession charges at rate of the prescribed interest @

11,0/o p.a. w.e.f .23.03.2020 till the date of actual handing over of possession

i.e., till 18.08.2022 or till offer of possession plus two months, whichever is

earlier. The date of offer of possession not being specified by any of the

parties, the respondient is directed pay interest at the prescribed rate i.e.,

!10/o per annum for every month of delay on the amount paid by thc

complainants from due date of possession i.e., 21..03.2020 till the date of'
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actual handover of p,6y55ession, i.e., till 18.08.2022 as per proviso to Section

1B[1) of the Act read with Rule 15 of the Rules, ibid.

G.lll Direct the resllondent to delete the sum of Rs.2,23,823/- charged by
the respondettt from the complainant towards interest on delay
payments as thte complainant has not defaulted in making payments.

26.The complainant submitted that an interest of Rs.2,23,823/- has been

charged by the respondent from the complainant towards interest on

delayed payments. Howevec there exist no default on part of tl-rc

complainant in mal<ing payments. On the other hand, the respondent

submitted that complainant approached the respondent to waive off his

interest and the respondent believing the assurances of the complainant

waived off the interest of the complainant. Perusal of account statement

dated 25.08.2022, annexed as Annexure 3 at page no. 68 of the complaint

reveals that interest on overdue amount was charged upon the complainant

on 22.11,,201,7, however the same was waived off by the respondent on

1,5.02.201,8. In light of these findings, the relief sought by the complainant

for deletion of amorrnt charged by respondent on account of interest on

delay payments becc rnes redundant.

G.IV Direct the respondent to pay legal expenses of Rs.1,00 ,OOO/- incurred
by the complainant along with other charges.

27.The cornplainants are seeking the above-mentioned relief w,r.t.

compensation. The Hon'ble Supreme Court of India in Civil Appeal nos.

6745-6749 of 2027 titled as M/s Newtech Promoters and Developers Ltd.

V/s State of UP & Ors. has held that an allottee is entitled to clainr

compensation and litrigation charges under Sections 1,2, L+, 1,8 and Section

L9 which is to be decided by the adjudicating officer as per Section 71 and

the quanl.um of comtr,ensation and litigation expense shall be adjudged by

the adjuclicating officer having due regards to the factors mentioned irr

Section 72. The adjr"rdicating officer has exclusive jurisdiction to deal with

the complaints in res;pect of compensation and legal expenses. /
Page t4 of 15
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H. Directions of the authority
2B' Hence, the authoriQz hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance of obligations
cast upon the promol:elr as per the function entrusted to the authority under
Section 3 [f):
I' The respondent is clirected pay interest at the prescribed rate i.e., Ij.o/o

per annum for e,/ery month of delay on the amount paid by the
complainants from due date of possession i.e., 2L.03.2020 till the date of
actual handover of possession, i.e., till lB.oB.zo2z as per proviso to
Section 1B[1) of thr: Act read with Rule j.5 of the Rules, ibid.

II. The cornplainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

III. The rate of interes;t chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e., 1,1.0/o by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per Section Z(za) of the Act. Further no

interest shall be charged from complainant-allottee for delay if any

between 6 months rlovid period from 01.03.20 20 to o1,.og.zozo.

IV. The restrlondent shatl not charge anything from the complainant which
is not thr: part of buyer's agreement.

29. Complaint stands disposed of.

30. File be con;signed to rergJistry.

Dated:07 .(18.2024

Regulatory Authority,
Gurugram
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