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BEFORE THE HARYANA REAL
AUTHORITY, GU

ffHRnrn:
#, eunuennu

Nitish Sharma,
f,/o: - H. No. 172, Mayfield cardens,
Sector-51, Gurugram, Haryana-122018.

Versus

1. Roshni Builders Private Limited
Regd, Office At: LGF, F-22, Sushant Sho
,4.rcade, Sushant Lok Phase-1, Gurugram,
Haryana-722002.
2. Highrise Propbuild Private Limited
Regd. Oflice At: 1.221.-A, Devika Tower, lzth
6 Nehru Place, New Delhi-110019.

CORAM:
Ashok Sangwan

APPEARANCE:
Sukhbir Yadav (Advocate)
Shriya Takkar (Advocatel

ORDER

Complai4t no.
Date ofcdmplaint
Date ofdecision

1. The present complaint has been filed by th

section 31 of the Real Estate (Regulation

(in short, the Act) read with rule 28

[Regulation and Development] Rules, 20

violation of section 11[4J (a) ofthe Act whe

that the promoter shall be respon

responsibilities and functions under the rovtston
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Respondents

Member

Complainant
Respondents

complai ant/allottee undcr

ndD pment) Act, 2016

ftheH ana Real Estate

7(ins rt, the Rules) for

initisi fer alid prescribcd

all obligations,

of thc Act or the

ible fo
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Rules and regulations made there under r

agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale considr

the complainant, date of proposed handinl

period, ifany, have been detailed in the foll

A.

2.

Complain No.7079 of 2022

thetor

ration, tl

over th(

)wing tat

lottee as per the

e amount paid by

possession, delay

ular form:

S. N, Particulars Details
1,. Name ofthe proiect "M3M Broadr ray, Sect( r- 71, Gurusram.
2. Proiect area 7.84875 aqe
3. Nature ofthe proiect Commercial ( omplex
4. DTCP license no. and

validity status
7L of 2018 <

24.10.2023
ated 25. 2.2018 valid till

5. Name of licensee Roshni BuiI
Propbuild Pvt

ers Pvt
Ltd

Ltd., Highrise

6. RERA Registered/ not
registered

Registered vi
14 .1.2 .2018 vt

de no. 3
.lid upto

of 2018 dated
t.70.2023

7. Unit no. R7 UG-09, up
fPage no. 48 r

)er grour
fthe con

C floor, block-7
plaint)

8. Area admeasuring 271.68 sq. ft.
ICarpet area)
550.73 sq. ft.
(Super area)
[Page no. 48 t fthe con plaint)

9. Welcome letter 28.07.2019
fPage no. 50 r fthe rep v)

10. Allotment letter 08.01.2019
fPaee no. 34 r fthe con plaint)

11. Date of execution of
agreement for sale

10.07 .20t9
fPage no. 44 r fthe con plaint)

12. Possession clause 7. POSSESSIA
7.1 Schedule
UniA - Th(
understands

Possession of
parking spact
and the Comn
ofAllottee or
the case mTy I

N OF TH)
for posst

Develo,
that tir
:he Unit (
(s), if or
on Areas
he compt
e, as prov

,UNIT

ssion ol the said
ter agrees and
ely delivery of
Iong with the car
L to the Allottee
'n the Association
tent AuthoriA, os
ded under the Act
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Complain No.7019 of 2022

and Rules 2(1.
essence of the

(fl ofthe
Agreeme

Rules, 2017, is the
tt.

13. Due date of possession 37.r0.2023
[as per detai
registration c

s mentic
)rtificate

ned in the RERA

L4. Total sale consideration Rs.99,81,342,

[As per payn
the complainl

ent plan
l

rt page no. 93 of

15. Amount paid by the
complainant

Rs.50,51,2 38.
(rebate provi
= Rs.48,17,3i
(As per .
13.09.2022 t

complaintJ
(inadvertentl'
Rs.50,51,2 38/
ts.05.2024)

3s/-
led by re
1.3s/-
pplicant
,t page

m
on pr

Rs.2,33,917 /-
;pondents)

ledger dated
no. 106 of the

lntioned as
oceedings dated

1"6. Occupation certificate
/Completion certificate

73.t2.202r
fPase no. 71 r f the rep v)

17. Offer of possession L6.L2.202l
fPase no. 107 ofthe co nplaintl

18. Pre cancellation notice 77 .0r.2022
fPaqe no. 79 r f the rep v)

79. Cancellation letter 0t.02.2022
fPage no. ].08 ofthe co nplaintl

Facts ofthe complaint

The complainant has made the following st

That the complainant was allotted a unit I

Ground Floor, Block-7 in project of the

Broadway' located at Sector- 71, Gurugran

28.01.2019. Thereafter, an agreement for

the parties regarding the said allotment o

consideration of Rs.99,a7 342 / -.

That the complainant repeatedly held !
respondents regarding possession of

B.

3.

t.

II.

lmission

earing nr

respond

vide all<

;ale was

r 10.07.2

dis

unl

rbal

the

; in the complaint:

. R7 UG 09, Upper

nts named 'M3M

fment letter dated

-'xecuted between

lL9 for a total sale

the

the

sions with

However,

Page 3 of 13
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respondents continued to represent and assure th

is going in full swing and the possessifn wo

promptly with due compliance to all the governi

protocols.

III. That the complainant for over two years llrad alrea

of Rs.49,90,671/- as per the agreed pry*"frt pl"n,
finally sent a notice for offer ofpossession flated ].6.

written in the notice that project has been fomplete

obtained occupancy certifi cate.,-

IV. That when the complainant visited the constructi

shock and dismay, the construction of the entire

from completion and the construction activity on

floor of the complainant was still going on which

complainant unfit for taking possession, yet the

continuing to make fraudulent and false fepresen

cheat the complainant.

That the complainant further paid an

favour of the respondents. The total amo

till date stands to the tune of Rs. 50,51,23

That the complainant made several

representatives/agents of the responden

the work completion of the

representatives/agents of the respond

complainant's calls and paid no hee

complainant and despite not providing

the status of construction, the respond

notice dated L7.01.2022 to the complaina

VI,

unit on account of default in making p ent and

Page 4 oI13 v

Complai No.7019 of 2022

t the construction

be handed over

g laws and safety

y paid an amount

the respondents

2.202L and it was

and company has

site, to his utter

ject was still far

e floors above the

de the unit of the

ondents were

tions in order to

Rs.60,567.35/- in

y the complainant

ic calls to the

unt o

nt paid

3s /-.

telepho

nts sta

to the

lno to get update on

unit but the

ed ignoring the

concerns of the

ive answer about

lotted

y concl

nt sent pre-cancellation

t for ca ing the allotted

on-compliance of
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other formalities of offer of possession

completely failed to complete the unit an

is pertinent to mention herein that the

intimation of the pre-cancellation notice

neither any call nor other communicati

respondents with regard to the can

VII. That the respondents without any in
complainant of the previous notice, di

notice to the complainant dated 01.02.2

allotted to the complainant.

VIII. That the complainant approached the res

for the status ofthe unit and to his utter sh

first time he got to know that the allo

been cancelled for payment default and n

conditions as per offer of possession. The

respondents to recall the cancellation

respondents outrightly declined the req

illegally forfeited the whole amount of Rs.

complainant till date.

That the complainant is running from p

respondents to either revive his allotmen

paid by the complainant but the respo

conduct are not responding to the compl

refunding the amount paid by the compl

illegally cancelling the unit ofthe complai

That the complainant has paid more tha

mentioned in the agreement due towa

respondents have illegally cancelled the otment

Page 5 of 13
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nth the respondents

fit for ing possession. It

mplai t never got any

issued the respondents

n was r made by the

of the Iotment.

mation r informing the

the cancellation

22 and ncelled the unit

ondent mpany to check

and rprise for the very

tofth complainant has

n-comp nce of the other

comp nt requested the

ce of the unit but the

complainant andts of th

50,51,23 35/- paid by the

lar to p st requesting the

or refun the total amount

ts by sh ng their illegal

nt an neither are they

held by them by

ant.

50o/o of

stheu
consideration

it. However, the

f the complainant

sen

inant wi

IX.

x.



HARERA
ffiGURUGiiAM

by showing his payment default which is

on the part of the respondents that they

which was not at all in the state of taking

in unsafe condition as the construction ac

the complainant's unit was still going on

during construction work on the complai

above which is highly unsafe and full of ri

XI. That after seeing the illegal conduct an

respondents, the complainant has deci

project and to get a refund of the princi

with interest.

Relief sought by the complainant:c.

4. The complainant has sought following relie

I. Direct the respondent to refund the p

prescribed rate of interest.

II. Cost oflitigation.

5. On the date of hearing the authority

promoter about the contraventions as

in relation to section 11(4) (aJ ofthe Act

guilty.

Reply by the respondentsD,

6.

L

The respondents have contested the co

01,.02.2023 on the following grounds: -

That the complainant was proyisionally

UG 09, Upper Ground Floor in Block 7

28.0L.20L9 for a total sale consideration

charges as stated in the schedule of p

agreement was executed betlveen the p esonl

Page 6 of 13

No.7019 of 2022

n the co trary a deficiency

d ession ofthe unit

and was entirelyessto

vity righ above the floor of

d anythi could fall down

ant's fl r from the floors

of 1ife.

mala fi practice of the

ed to thdraw from the

amount id by him along

sl.

upa ount along with

lained to the respondent/

ed to have been committed

plead guflty or not to plead

plaint vide its reply dated

otted a nit bearing no, R7

de allo ment letter dated

Rs.99,8 ,342/- plus other

t. The eafter, the buyer's

.o7 .2019.
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llr.

iv.

Complainl No. 7019 of 2022

ii. That all the demands raised by the respondent were as per the

payment plan opted by the complainant. It is submitted that in view of

the booking and commitment to make timely payments, the

respondents offered the complainant a monthly pre.handover amount

to provide the complainant the comfort of the respondent's

commitment to deliver the unit on time and an amount of

Rs.1,?,24,920 /- has been paid to the complainant as pre-handover

amount from 79.02.20L9 to 0l.ll.20Zl.
That the respondents completed the construction and development of

the retail component of the complex well within the time and the

occupation certificate was granted by the competent authority on

t3.72.202r.

That the respondents offered the possession to the complainant vide

letter of possession dated L6.1,2.2021 and requested the complainant

to take the possession of the unit which is ready and complete and

clear his outstanding dues.

That despite several requests and follow ups, the complainant failed

to come forward to take over the possession and clear his outstanding

dues. Therefore, the respondent was constrained to issues a pre-

cancellation letter dated 77 .01.2022.

That even after the issuance of the pre-cancellation notice, the

complainant failed to come forward to take over the possession of the

unit and clear his outstanding dues. Therefore, on account of the wilful

breach of the terms of the allotment and the buyer's agreement, the

respondent was constrained to terminate the allotment of the unit

vide cancellation notice dated 01.02.2022.

That the complainant has wilfully agreed to the terms and conditions

of buyer's agreement and now at this belated stage is attempting to

vll,
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wriggle out of the contractual obligatio

before this Authority.

5. Copies of all the relevant documents have

record. Their authenticity is not in dispute.

decided on the basis of these undisputed

made by the parties.

Jurisdiction of the authority

The authority has complete territorial an

to adjudicate the present complaint for the

E.I Territorialiurisdiction

7. As per notification no. 1./92/20L7-LTCP

Town and Country Planning Department,

Haryana Real Estate Regulatory Authori

Gurugram district for all purposes. In the

question is situated within the planning

Therefore, this authority has complete te

with the present complaint.

E.II Subiect-matter iurisdiction
8. Section 11[4)(a) of the Act, 2016 provid

responsible to the allottees as per agreem

is reproduced as hereunder:

Section 77,,...
(4) The promoter shall

(o) be responsible for oll obligations,
under the provisions of this Act or the ru
thereunder or to the allottees as per the
the association ofollottees, as the case m
of all the aportments, plots or buildings,
allottees, or the common areas to the
competent authoriry, as the cqse mqy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure co
cost upon the promoters, the ollottees o

E,

6.

under this Act and the rules and regulati

Complain No.7019 o( 2022

by fili instant complaint

een fil and placed on the

ence, th complaint can be

and submissionscumen

subject

reasons

tter jurisdiction

ven below.

lated 14.12.2017 issued by

Haryana the jurisdiction of

', Gurugram shall be entire

present case, the project in

area of Gurugram district.

'ritorial jurisdiction to deal

that the promoter shall be

nt for sale. Section 11(41[a)

s i b i litie s and fu nc tio ns
and regulations mode
reement for sole, or to
be, till the conveyance

the case rnoy be, to the
otion of q\ottees or the

ionce of the obligotions
the reol estote ogents
made thqeunder.

Page B of 13
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9. So, in view ofthe provisions ofthe Act quo

10.

complete jurisdiction to decide the

compliance of obligations by the promoter.

F. Findings onthe relief sought by the com

F.l Direct the respondent to refund the
prescribed rate of interest.
The complainant was allotted a unit bea

Ground Floor, Block-7 in project of the

Broadway' located at Sector- 71, Gurugra

28.0L.2019. Thereaftel a buyer's agrer

executed between the parties regarding

sale consideration of Rs.99,81,342/- and

sum of Rs.48,17,321.35/- against the

submitted that it has completed the co

the proiect and got the occupation cert

thereafter offered possession of the unit

payment of outstanding dues. The compl

payments and the respondent was constrai

notice dated 77 .01.2022 requesting the co

obligation. Despite repeated follow ups

after the issuance of the pre-cancellation I

to act further and comply with his contra

the allotment of the complainant was finall

letter dated 01.02.2022- However, the com

the respondent has illegally cancelled allo

has not followed the due procedure as pre

for sale dated 70.07.2079, before pro

also not refunded the amount after cancella

Page 9 of 13

No.7019 of 2022

abov

mnlaintl

the authority has

regarding non-

-rn ,iroun, atong with

ing no. [.2 UG 09, Upper

espondents named 'M3M

vide allolment letter dated

nt dated 10.07.2019 was

said allotment for a total

re complainant has paid a

in all. The respondent has

ction and development of

ficate on 13.12.2021 and

on 76.L2.202L subject to

nant defaulted in making

to issue pre-cancellation

plainant to comply with his

communications and even

er the complainant failed

obligations and therefore

cancelled vide cancellation

lainant has submitted that

ent ofthe complainant and

ibed under the agreement

ng to cancellation and has

ion ofthe unit till date. Now
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the question before the authority is wh

vide letter dated 0 7.02.2022 is valid or not.

11. 0n consideration of documents available

made by both the parties, the authority is

of provisions of allotmenl the complainan

against the total sale consideration of Rs.

have obtained occupation certificate from

L3.72.2021- and thereafter offered poss

complainant on 16.L2.2021 subject to

15.01.2022. As per record, the complainant

in time. Accordingly, a pre-cancellation

[Annexure A-8 of complaint) was issued to

to make the due payment within 15 days

same having no positive results and ultima

unit vide letter dated 07.02.2022. Howeve

agreement, .ioint inspection was required

allotted before handover of possession a

complainant for not taking possession as

agreement was to pay holding charges for

period mentioned in the notice for offer of

clause 9.3[ii) read with clause 9.3(iv) of

timeline (90 days after the notice) was

termination of unit. lt is evident from the

and conditions mentioned above was not

before proceeding to cancellation of the un

agreed terms of the agreement for

cancellation done by the respondents

law.

er the ellation issued

No.7019 of 2022

)n record and submissions

f the view that on the basis

has paid Rs.48,17,327.35 /-
,81,3 42 / -. The respondents

re competent authorities on

,ssion of the unit to the

Ient of outstanding dues by

ailed to pay the due amount

letter dated L7.07.2022

;he complainant requesting

,m the date of lettet but the

rly leading to cancellation of

; as per clause 7.6.4 of the

r be conducted for the unit

nd only liability upon the

)er clause 7.7.1 of the said

e entire period beyond such

possession. Furthet as per

re agreement, the relevant

uired to be adhered before

3cord that any of the terms

rllowed by the respondents

it. Therefore, in view of the

le dated 10.07.2 019, the

t be held valid in the eyes of

Page 1o of 13
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12. In the instant case, the unit was allotted vi

10.07.20L9 and the due date for han

31.10.202 3. The occupation certificate was

thereafter possession of the unit was

the complainant has surrendered the

complaint on 27.10.2022 i.e., post offer

occupation certificate. Therefore, in this

granted after certain deductions. Though,

respondents that they are liable to fo

money, statutory taxes, brokerage etc. H

that the respondents cannot not retain

consideration and is bound to return the

Apex court of the land in cases of Maula

7 SCR 928, Sirdar KB Ram Chandra Raj

4 SCC 736, and followed by the National

Commission, New Delhi in consumer

IayantSinghal and Anr, Vs. M/s M3M L

took a view that forfeiture of the amount i

must be reasonable and if forfeiture is

provisions of Section 74 of Contract Act,

party so forfeiting must prove actual

allotment, the flat remains with the builde

any actual damage. So, it was held tha

reasonable amount to be forfeited in the

keeping in view the principles laid down

the above mentioned two cases, the rules

earnest money were framed by the autho

No.7019 of 2022

e agreernent for sale dated

over for possession was

ceived on 1,3.1,2.2021, and

on 16.L2.2027. However,

nit by filing the present

possession after receipt of

case, refund can only be

t is contended on behalf of

t amount towards earnest

/eI the 4uthority is ofview

ore thal l.0olo of the sale

maininJ Eren the Hon'ble

Vs. Union of India (1973)
'rs Vs. Sorah C. Urs, (2015)

nsumer Dispute Redressal

e no. 2766/2017 titled as

Ltd . decided on 26 .07 .2022

case of breach of contract

n nature of penalty, then

872 are attracted and the

s. After cancellation of

and as such, there is hardly

10% of the sale price is

me of earnest money. Thus,

the Hon'ble Apex court in

with regard to forfeiture of

ity known as Haryana Real

Page 1i of 13 t
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Estate Regulatory Authority Gurugram [F

the builder) Regulations, 20 18, providing

"5, AMOUNT OF EARNEST MONEY
Scenario prior to the Reol Estnte (Reg
Act, 2016 wos different. Frouds were cq
os Lhere wos no low for Lhe same but
facts qnd taking into consideration
Nationol Consumer Disputes Red
Hon'ble Supreme Court of lndia, the o
the forfeiturc amount of the earnest
more thdn 7ocl/o oI the consideration
i,e. aportment /plot /building as th
where the concellotion of the llot/un
in a unilaterol manner or the buyer in
project and ony agreement containing
qforesqid regulations shall bevoid ond

13. Thus, keeping in view the aforesaid le

detailed above, the respondents/promo

deposited amount of Rs.48,17,321.35/- aft

consideration i.e., Rs.99,81,342/- being e

interest @11% (the State Bank of lndia hi

rate (MCLR) applicable as on ials +lo/o)

the Haryana Real Estate (Regulation and

the refundable amount, from the date

27.10.2022 till actual refund of the

amount/pre-handover amount paid by

timelines provided in rule 16 of the Harya

F. II Cost oflitigation.

14. The complainant is seeking above mention

Hon'ble Supreme Court of India in civil ap

titled as M/s Newtech Promoters and

of Up & Ors. (supra), has held that an

compensation and litigation charges u

section 19 which is to be decided by th

section 71 and the quantum of compen

Complai No.7019 of 2o2?

iture earnest money by

s under:

tions a
ied out
winvi

Development)
hout qny fear
of the obove

ts of Hon'ble

ol

a

re

I Comm ion and the
riLy is the view that

not exceed
mountof e realestate
case mdy be in all coses

by the builder
row from the

clouse ntrory to the
ot bind, on the buyer."

ons and the factsprovis

are dir to refund the

r dedu ng 10% ofthe sale

rnest money along with an

est marginal cost of lending

prescribed under rule 15 of

lopment) Rules,2017 on

surrender/withdrawal i.e.,

ount after adjusting the

pondents, if any within the

a Rules 2017 ibid.

relief w.r.t. compensation.

eal nos. 67 45-67 49 of 2021

Pvt. Ltd. V/s State

Ilottee is entitled to claim

er sectipns 12,74,78 and

adjudicating officer as per

tion and litigation expensc
Page't2of 13 a,/
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L6,

17.

directions given in this order and failing r{hich legal consequences

would follow.

Complaint stands disposed of

File be consigned to the registry.

Haryana Real Estate Regulatory Authority, Gurugrarfr

Datedt 07.08.2024

(Ashci

shall be adjudged by the adjudicating officer having due regard to the

factors mentioned in section 72. The adjudicating officer has exclusive

lurisdiction to deal with the complaints in respect of compensation.

Therefore, the complainant is advised to approach the adludicating

officer for seeking the relief of compensation and litigation expenses,

G. Directions ofthe Authority:

15. Hence, the authorify hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

a u thority u nder secrion 34(fJ:

i. The respondents/promoter are directed to refund the deposited

amount of Rs.48,1,7 ,321,.35 /- after deducting 100/o of the salc

consideration i.e., Rs.99,81,342 /- being earnest money along with

an interest @-l-L0/o on the refundable arnount, from the date of

surrender/withdrawal i.e., 27.10.2022 till actual refund of the

amount after adjusting the amount/pre-handover amount paid by

respondents, ifany.

ii. A period of90 days is given to the respondents to comply with the

Page 13 of 't3


