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BEFORE THE HARYANA REAI ESTATE RE
AUTHORITY, GURUGRAM

Complaint no.
Date of complaint
Date of decision

Rajiv Gupta,

R/o: - AG-248,llnd Floor,
Near A.L. Market, Shalimar Bagh,
North West Delhi, Delhi- 110088.

Versus

M/s Kiwi Land and Housing Private Limited.
Regd. Office at: C-7 A,2.d Floor, Omaxe Centre Mall,
Sohna lload, Sector-49, Gurugram, Haryana-l 22018,

CORAM:
Ashok Sangwan

APPEARANCE:
Deepali Mittal (Advocate)
Prashant Sheoran [Advocate)

ORDER

1. The present complaint has been filed by the complain

section 31 of the Real Estate (Regulation and Devel

(in short, the Act) read with rule 28 of the Ha

(Regulation and Development) Rules, 2017 (in sh

violation ofsection 11(4) (aJ ofthe Act wherein it is i

that the promoter shall be responsible for

responsibilities and functions under the provision

Rules and regulations made there under or to the

agreement for sale executed lnterse.
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ULATORY

Complainant

Respo ndent

Member

Complainant
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nt/allottee under

pmenr) Act, 201 6

na Real Estate

rt, the Rules) for

ralia prescribed
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of the Act or thc

llottee as per thc
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2. The particulars of unit details, sale consideration,

Unit and proiect related details

the complainant, date of proposed handing over th

period, if any, have been detailed in the following ta

e amount paid by

possession, delay

ular form:

circumstances,

ry Authorities,
certificate and

omplied with all
rmalities, or
cribed by the
d not being in
rt hereof and

ement, including
mely payment of
r charges as per
p Duty and
rges, the
roposes to offer
partment to the
of 4 (fourl vears

Co mplai t No. 5072 of 202 3

Name ofthe Droiect "Rama Homes" sector- 9, Gurugram
Proiect area 5.15 acres area
Nature ofDro Affordable Group Hous
RERA registered/not
registered

Registered vide no. 1

27.02.2022
of 2022 dated

RERA registration valid

DTCP Licence no. l1 dated 12.08
o lL.08.2026

Name of licensee Private Limited
Unit no. T1-704, 7th floor, tower

Page no.27 of the com
lock- 1,

laint
Unit measuring 644.66 sq. Ft [carpet a

10.50 5 sq. ft.
balcony area]

ofcomplaint
Date of execution
buyer's agreement fPase no. 23 ofthe com
Possession clause 8.1 Possession

Subject to force majeu
intervention of Statu
receipt of occupationreceipt of occupatio
Allottee having timely
its obligations,
documentation, as pr
Promoter/Developer
default under any
Apartment Buyer's
but not limited to the
installments of the oth
payment plan, Sta
registration
Promoter/Developers
possession of the said
Allottee within a perio

Page 2 of ll
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from the date of app
plans or grant of envir(
fhereinafter referrer
"Commencement Datr
later.

fPase no.33

'oval of building
nment clearance,

to as the
r") , whichever is

:f the complaintl.
L7. Date of approval of

building plans
30.t2.2021
[as per information o
plannins branchl

ttained from the

12. Date of grant of
environment clearance

Not provided

13. Due date of possession 3 2.2025
due date

from the da
lans.'l

of possession is
:e of approval of

1,4. Basic sale consideration Rs.2a ,07 ,57 2 / -
(page no.27 of the com )laint)

15. Total amount paid by the
complainant

Rs.Lo ,63 ,37 L .60 / -
(As per ledger account
no. 11 of the replyl

01.02.2024, page

1t. Occupation certificate Not obtained
t7. Cancellation letter 2L.0A.2023

(page 97 of complaintl

I.

Facts ofthe complaint

The complainant has made the &llowing submission

That the complainant was aliritted a flat/apartme

704, Tower-l, 7th Floor having carpet area of

balcony area of 105.50 sq. ft. approx in project

named "Rama Homes", Sector 89, Gurugram vid

dated L6.08.2022. Thereafter, an agreement for l

between the parties on 05.06.2023 for a total sal

Rs.28,07,572/-.

That the complainant took home loan from IIFL vic

1L103142290 towards the sanctioned loan amoun

B. il#ig,

II.

rt bearing no. T1-

144.66 sq. ft. and

rf the respondent

) allotment Ietter

ale was executed

! consideration of

e loan account no.

:is Rs.z6,25,000/-

Page 3 of 11
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to be paid on each demand raised bythe responde

paid by the allottee till date of assignment is

transferred in the name of complainants to the

the instalments of the said apartment against

issued by the respondent time to time.

I II. That the respondent raised the second demand

email to the complainant same was intimated

Then, the first reminder was sent through letter

29.04.2023 for the sum of R

77 .05.2023, andthird remir

well on time, as before com

IV. That the respondent had again sent the 4th remin

regularly communicating with the loan bank to di

some technicalities the loan was disbursed on 25

on which the allottee had informed him

through email and also tried to call him

respondent did not respond to their email.

V. That the respondent issued notice for cancel

allotment offlatvide letter dated 21.08.2023 srati

failed to pay the outstanding instalment due t
allotment is cancelled, which is null and void as th

already paid the said amount and it was delay on th

VI. That the complainant has already paid the

25.07.2023 through the loan bank. So, the

maintainable on such grounds. So, the complai

present complainant before this Authority for p

respondent to recall the cancelation notice dat

Page 4 of 11
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t. That the amount

L0,63,377 /- was

pondent towards

e demand letters

n 21.03.2023 via

the bank by him.

the compliant on

.40l- and s nd reminder on

2.07.2023.Th complainant was

bursal but due to

07.2023 which is

of 3rd reminde

er on 25.07 .2023

ing the payment

tele onically but the

tion of the said

that the allottee

which the said

complainant has

part ofthe bank.

aid amount on

cellation is not

t has filed the

sing directions to

d 21.08.2023 as
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complainant is regularly making payment to the

bank namely IIFL.

Relief sought by the complainant:

The complainant has sought following relief(sJ.

i. Direct the respondent to handover possession of

the cancellation letter.

5. On the date of hearing, the authority explained t
promoter about the contraventions as alleged to h

in relation to section 11(4)

guilty.

Reply by the

The respondent

06.02.2024 on fol

l. That the comp

of cancellation

present compl

conditions of

binding on both the

ll.

bound by the

That in the p

D.

6.

unit in general draw as

was allotted to complainant being a

allotment letter was issued to complainant. It is
allotment letter was issued in compliance of provi

housing policy and as per said allotment letter

obliged to pay demands as per agreed payment

allotment letter as well as agreement to sell.

t No. 5072 of 202 3

spondent through

e unit and recall

the respondent/

been committed

to plead gu ty or not to plead

its reply dated

d setting aside

3. That filing of

at the terms and

am upto date are

the mplainant is also

em

t 21.08.2

s the fact

policy.

rpplied r allotment of a

thereafter a unit

allottee and an

bmitted that as

ions of affordable

complainant was

as mentioned in

Page 5 of11
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That the unit in question was cancelled by the

reason that the complainant failed to pay demand

of reminders and publication in the newspaper. I

those reminders were also admitted by the com

complaint.

That these reminders were issued against de

02.03.202 3. It is submitted that when the complai

amount demanded vide above stated demand le

issuance of several reminde

list of defaulters in the n

order to stop can

made within a per!ff
That after waiting of 15

cancelled vide letter dated 21.08.2023. It is pertine

that after cancelling the unit of complainant, respor

the amount as demanded by above stated de

said amount was recei

respondent is not bound to accept the same and is

the allotment of the complainant.

vi. That since the complainant failed to pay the amou

respondent is also entitled to deduct Rs.25,000 p

consideration as per the terms and condition of
Policy (as amended up to date).

That keeping in view ofabove stated facts and circu

that the cancellation was done validly by the respo

complaint is not maintainable. It is submitted th

vll.

falsely claimed that the above stated amount of

Page 6 of 11
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pondent on 05.0

herein it w

ent the

advertisem

mately unit of

re cancellation of

spondent for the

n after issuance

is submitted that

ainant in his own

and letter dated

t failed to pay the

as well as after

2023, published a

reminded that in

t should be

complainant was

t to mention here

dent had received

and letter dated

er, since the

e unit. Thus, the

t liable to restore

on time, thus the

3% of the sale

brdable Housing

nces, it is clear

dent and present

the complainant

.203,459 /- was

lll.
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7.

received by the respondent on 25.07.2023. It is su

said date no such amount was received by the

same was received only on 23.08.2023 as eviden

bank statement d ated 23.08.2023.

Copies of all the relevant documents have been filed

record. Their authenticity is not in dispute. Hence, th

decided on the basis of these undisputed documen

made by the parties.

8. The authority has complete

to adjudicate the present complaint for the reasons

E.l Territorialiurisdiction

9. As per notification no. 7/92/20L7-ITCP dated 14.

Town and Country Planning Department, Haryana

Haryana Real Estate legulatory AutAuthority, Gurugr
tt a

Gurugram district for all purposes. In the present
\t I

question is situated within the planning area of

Therefore, this authority has complete territorial j

with the present complaint.

E.ll Subiect-matteriurisd

10. Section 11(4)(al ofthe Act, 2016 provides that the

responsible to the allottee as per agreement for sale.

reproduced as hereunder:

Section 71....,

(4) The promoter shall-
(a) be responsible for all obligations, responsibilities
under the provisions of this Act or the rules ond regu
thereunder or to the qllottees as per the ogreement
the association of ollottees, os the case mqy be, till t
ofall the aportments, plots or buildings, as the case

Complai No.5072 of 2023

itted that on the

ndent and the

from the copy of

and placed on the

complaint can be

and submissions

and subject tter iurisdiction

ven below.

2.20 L7 issued by

e jurisdiction of

m shall be entire

se, the project in

urugram district.

isdiction to deal

romoter shall be

ection 11(4)(a) is

d functions
tions made

sole, or to

ty be, to the
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allottees, or the common oreos to the association ofat
competent outhoriry, as the case may be;

Section 34- Functions of the Authority:
344 of the Act provides to ensure compliance of th
cost upon the promoters, the allottees and the reql
under this Act qnd the rules and regulations made th

11. So, in view ofthe provisions ofthe Act quoted abov

complete jurisdiction to decide the complain

compliance of obligations by the promoter.

F. Findings on the obiections raised by the respo

allottee as he has paid o

consideration of Rs.Z8,07, as evident from

annexed with the complain re respondent vi

27.03.2023 followed by four reminders dated 29.04

12.07.2023 and 25.07.2023 inrimated the complain

the outstanding dues and finally a public notice

Hindi Newspaper as well as English Newspaper i.e

and 'Hindustan Times' dated 05.08.2023 giving fir

and vide which the unit allotted was cancelled

Affordable Housing Poliry 2013. The complainant h

could not make timely payment to the respondent du

ofthe bank and he has already paid the outstanding a

bank loan only on 25.07.2023 which is well o

completion of 3rd reminder. However, it is evide

statement annexed with reply dated 23.09.2023 [An
amount of Rs.2,03,459/- was credited through N EFT

Complai No. 5072 of 2023

obligations
te agents

under.

the authority has

regarding non-

regarding d ay in payment by

,63,37 L.6 - against the sale

e ledger account

e demand dated

023 , 17 .05 .2023 ,

t for payment of

issued in Dailv

'Dainik Bhaskar'

opportunity to

to comply with

dated 21.08.2023

as per Haryana

submitted that he

to default on part

ount through the

time, as before

t from the bank

exure R4) that an

n bank account of

Page I of 11
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the respondent only on 23.08.2023 i.e., after issua

letter dated 21.08.2023. Therefore, when despite i

as well as reminders followed by public notice, the

to clear the dues against the allotted unit, then the

with no alternative but to cancel the same. Hence, in

said facts, the cancellation ofthe subiect unit is held

G. Findings on the reliefsought bythe complaina

G. I Direct the respondent to handover possess

recall the cancell

13. The complainant is seeki

after recalling the ca

vide letter dated 21.08.2

recorded by the Authority with regard to the obje(

delay in payments, no direction can be issued regat

possession of the unit and recalling of cancellatio

issuance of demand through email as well as remi

public notice, the complainant failed to clear the

allotted unit. Thus, the respondent was constrained

not entitled to the relief of restoration ofsaid allotme

can be granted to him as per clause 5(iii](il of the

Housing Policy, 2013.

14. Now, the question before the authority is whether

valid or not. According to clause s[iii)(i) of the

Housing Policy, 2013 which produce as under:

" If any successful opplicqnt fo ils to deposit the insto ll
time period os prescribed in the allotment letter
colonizer, a reminder may be issued to him for de,

inst(rllments within o peiod oflS days from the dote
notice. lfthe allottee still defqults in making the
such defoulters moy be published in one regionol Hin

Page 9 of 11
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e of cancellation

nce of demand

omplainant failed

pondent was left

view ofthe above

alid.

n of the unit and

handover po ssion ofthe unit

However, i view of findings

ion regarding the

ng handing over

letter as despite

ders followed by

dues against the

cancel the same

the above, e complainant is

t and only refund

rdable Group

is cancellation is

ffordable Group

within the

by the
ting the due

issue of such

t, the list of
t newspaper
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ofsuch notice,Iailing which allotment may be cancelle
olso an omount of Rs 25,000/- moy be deducted by th
the balqnce omount sholl be refunded to the opplicant.
be considered by the committeefor offer to those appl
the waiting list".

15. It is to be noted that as per the schedule of

provided under section 5(iii)(bJ of Affordable

2013, it is time linked payment plan instead

payment plan.

16. The cancellation letter has been issued by

2L.0A.2023. On 05.08.2023, the respondent pu

defaulters for payment in Daily Hindi Newspaper

Newspaper i.e., 'Dainik Bhaskar' and 'Hindust

hoving circulqtion of more thon ten thousond in
payment ofdue amountwithin 15 doys lrom the date

H.

77.

05.08.202 3 and cancelled the unit as per the provisio

is valid one. However, there is nothing on the recor

respondent has refunded the balance amount

Ils.25,000/- as per the policy of 2013. Thus, the

to refund the paid-up amount of Rs.10,69,371.60/-

Rs.25,000/- as perclause 5(iiiJ(iJ oftheAffordable H

along with prescribed rate of interest i.e., @770/o

date of cancellation i.e., 21.08.2023 till the actual

amount. The amount paid by the bank if any, woul

from the refundable amount and thereafter balan

refunded to the complainant.

Directions of the authority

Hence, the authority hereby passes this order and i

directions under section 37 of the Act to ensu

obligations cast upon the promoter as per the functi

authority under section 34(0:

Complai r No.5072 of 2023

the Stote for
tf publication

. ln such cases

coloniser and

coll,

Gro

of c,

uchjlots moy
ntslalling in

tion of payment

p Housing Policy

nstruction linked

respondent on

lished a list of

s well as F,nglish

n Times' dated

s ofthe policy and

to show that the

r deduction of

ndent is directed

fter deduction of

using Policy 2013

annum from th(.

realization of thc

be paid back first

if any, shall be

ues the following

compliancc of

n entrusted to the

Page 10 ol1 1 /
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i. The respondent/promoter is directed to

amount of Rs.10,63,371.60 /- after deduction

clause 5(iii)(il ofthe ofAffordable Housing Pol

the paid-up

25,000/- as per

2013 along with

from the date of

mount paid by

nt of bank and the

refunded to thc

prescribed rate of interest i.e., @110lo per annu

cancellation i.e.,2L.08.2023 till the actual

amount,

complainant.

lll. A period of 90 days is given torn to the respondent comply with the

directions gi which consequences

Out of total amount so assessed, the

the bank /payee if any, be refunded in the acco

balance amount along with interest will be

,I.r

I

sed ol

would follow.

Complaint stands dispo

l.'ile be co

Complai r No. 5072 0f 202 3
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(

(Ashfft safgi,van)
Memp{r

Haryana Real Estate Regulatory Authority, Gurugranf U

Datedt 07 .08 .2024


