GURUGRAM Complaint No. 4604 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 4604 0f 2023
Date of complaint 29.09.2023
Date of order 3 07.08.2024

Navdeep Punia, S/o Haricharan Singh Punia,

R/o: - H. No. 1282, Urban Estate-II, Hisar. Complainant
Versus

M/s Imperia Structures Limited: . @e o

Regd. Office at: A-25, «

Mohan Co-operative Industrial Estaﬁé

Mathura Road, New Delhi-110044., ' Respondent

Ashok Sangwan &l Member

APPEARANCE:

Pushkar Rai Garg (Advocate) Complainant

Rishi Kapoor (Advocate) <. . = = = ¢ | Respondent
O'F.-R |

1. Thepresent complamt has beengled by the complaln nt/allottee under
section 31 of the Real Estate (Regulation and Develqpment} Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible forr all obligations,
responsibilities and functions under the provisionsé of the Act or the
Rules and regulations made there under or to the I llottee as per the

agreement for sale executed inter se.
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GURUGRAM Complaint No, 4604 of 2023

A. Unit and project related details
2. The particulars of unit details, sale consideration, the a

the complainant, date of proposed handing over the po

mount paid by

ssession, delay

period, if any, have been detailed in the following tabular form:

S. | Particulars Details

N.

1. | Name and location of the | “The Esfera” at sector 37-C, Gurgaon,
project Haryana

2. | Nature of the project Group Housing Complex

3. | Project area 7. al

4. DTCP license no.

4of 2 011 dated 06.07.2011 valid upto

5. | Name of licensee I M/s
tﬁ :'f;;: A_.l.a‘]ii: othe;'s%

/s onix Datatech Services Pvt Ltd

6. | RERA Register eﬁ[ > _, 2 no. 352 of 2017 issued
registered [ &/ “lon 174 2017 up to 31.12.2020
7. | Apartment no. | ? i 002 round Floor, Tower- D
/ j 0332 df%omplamt
8. | Unitarea admeasunng 4 55 Q. ft: [supen;area]
2\ :'- (p o.eSZabf)\‘:omplamt)

9. Date of bu1ldé r{{%

period of three and ha
the date of executi
agreement unless there

and clause 41 or due
allottee(s) to pay in time

dues in accordance with t

agreement NG [pa oﬁﬁ‘ﬁ"pf complamt]
10. | Possession clause GHfDULE FOR POSSESSION
eg, based on its present
# a :-- tes and|subject to all
' i ep ons contemplates to
D @gte the construction of the said
I\ '.building/sald apartment within a

or there shall be failure due to reasons
mentioned in clause 11.

the price of the
said unit along with other charges and

| payments given in annexure C or as per

If years from
on of this
shall be delay

1, 112 133,
to failure of

he schedule of
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Complaint No. 4604 of 2023

the demands raised by the developer |
from time to time or any failure on the
part of the allottee to abide by all or any
of the terms or conditions of this
agreement.”
(emphasis supplied)
11. | Due date of possession 24.06.2016
[calculated as per possession clause]
12. | Total sale consideration Rs. 75,81,390/- (excluding taxes)
[as per BBA on page no. 52 of
complaint]
13. | Amount paid by the Rs,'?l 38,911/-
complainant gs.fper the demand letter dated
on page no. 93 of
14. | Occupation certificate ﬁet received
15. | Letter of intimation» .~ | 22 _
regarding possessfeh é(ﬁagé:g‘fi of complamt
B. Facts of the comp_laint
3. The complainant has made the following submissions: -

I

[11.

That the complainéwn‘?t;&a?s af]ott:-:ed an apartment bearing no. D-004,

measuring 1435 sq.ft., G—roundLElooi' i-n the project @

f the respondent

named “The Esfera’, Sector 37’C Gurugram vide apartment buyer’s

agreement date% 24. 12 Zﬁlﬂ for” a total sale ¢
Rs.75,81,390/- (excluding taxes):
That vide letter dated 21.09:213; the respondent

ronsideration of

had changed the

flat no. from ‘D-004’ to ‘D-002’ on the Ground Floor, Tower D in the

said project mentioning that the location of the unit

remain unchanged.

and other terms

That as per clause 10.1 of the agreement, the combletion period of

the flat was fixed for three and half years of commencement of

construction. It is pertinent to mention here that

failed to discharge their obligations as per the flat

the respondent

buyer agreement
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and did not hand over the possession of the flat in

Complaint No. 4604 of 2023

due time to the
complainant.

IV. That the respondent issued a letter dated 23.12.2022, regarding

intimation of possession of flat in question without even obtaining
occupation certificate from the competent |authority. The

respondent with malafide intention

illegally/fraudulently
demanded money from the complainant without discharging their

obligations to complete the construction of the flat/in due time and

further continued to impose t (3“'i1,:=;\"terest amount on the pending
June 2023, the

complainant had visited. the sfté in questlon but the flat in question

dues. It is submitted heréﬁ’i d-ﬁi‘lthe month of

was not ready for’ possess:on{ A§ sﬁch ‘by.issuing|the letter dated
23.12.2022 the respondent has mlsgulded the complainant.

V. That vide letter dated 23:12:2022, the respondent company had
demanded average escaiatlon cost of Rs.4,88,486/- for the period
between 2014-2017: That these escalation charged are illegal and

VL

arbitrary in nature "because a‘S per the clause 10

‘1 of agreement

dated 24.12.2012, the responﬁent Wwas liable to camplete the said

project before ]une 20 15], but t@e respondent had fa
its obligation and. the. charges beyond that perlod ca
from the petitioneras.the de-lay‘ln completion of the
due to the fault, negligent and procrastinate b

respondent.

iled to discharge
n't be demanded
project is solely

ehaviour of the

That the as per the agreement, the respondent had

promised to the

complainant for providing him a private lawn for li'nis personal use,

Rs.16,85,400/-, but the construction of the apart

ent prima-facie

and in lieu of that the respondent had receive'tl a payment of

tells that neither any private ground lawn has been constructed till

Page 4 of 15



i HARERA
;_ GURUGRAM Complaint No. 4604 of 2023

date, nor the respondent company has left the scope/for construction

of private lawn in future. The respondent has frauded the petitioner
by misrepresenting the facts and illegally charging for the private
lawn which is neither constructive nor is in the construction plan of
the building. The petitioner reserves the right to prosecute the
respondent for fraudulent activities in the appropriate court of law.
VII. That the respondent has illegally charged CGST & SGST on an
interest amount which they cannot charge the same. Further, the

respondent has charged the;

.'-"harges from the complainant but
ctgd by it.

till date no club has been con

C. Relief sought by the complainr nt:
4. The complainant has soughg?olféwin?rehef{s)

i. Direct the respcndent to handover physical possession of the unit

along with delay possession. charges alongwith prescribed rate of

2
‘ ?2’ T
% I

interest. :
ii. Direct the re§j30ndent to handover the pri ‘ate lawn to the
complainant or to refund thé;lawn amount alongwith interest.

5. On the date of hearmg,w the™ authority explained to the
respondent/ promoter abemt %\fcontraventxons as alleged to have been
committed in relation, to section 11(4)(a) of the Act to plead guilty or
not to plead guilty..- I\

D. Reply by the respondent.

6. The respondent was proceeded ex-parte vide order dated 07.02.2024.
Thereafter, on proceedings dated 03.04.2024, the counsel for the
respondent appeared and stated that the respondent was under CIRP
from 31.08.2023 to 01.02.2024, due to which appearance in the matter

could not be made and sought leave to file reply in|the matter. In the

interest of justice, the counsel for the respondent was directed to file
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reply to the complaint within ten days after supply

Complain

t No. 4604 of 2023

counsel for the complainant failing which the defence
shall be struck off. Accordingly, on 04.04.2024, the re
reply in the registry of the Authority and the same

record.

ing a copy to the
of the respondent
spondent has filed

is being taken on

The respondent has contested the complaint on the ﬁPliowing grounds:

That the complainant, after making independent enquiries and only

after being fully satisfied aba.ut the project, had approached the

respondent for booking of ar
‘The Esfera’ k

located in .
respondent company, prows:o}mHy allotted the unit

in favor of the Cbmplaméntrf}n‘f _total conside

'."d&ntlal unit in res

pondent’s project

?’7 -C, Gurugram, Haryana. The

bearing no. D 002

ration amount of

Rs.80,06,007/- Lﬁeﬁldmg applrcable tax and additional miscellaneous

charges vide bq;oj;mg dated§3'0;08;12011 and opted the construction

linked payment%{)iaﬂ7zgn the §erms and conditions mutually agreed by

the parties.
That the construction of the S‘ﬁiﬂ unit has.complete

occupation certificate has already been applied for.

d in 2020 and the

It is pertinent to

mention that ﬁle respo@éut has -successfully completed the

. 4

construction of the said pm]ect way before the agreed timeline, and
has applied to the competen’t -authority for issuance of occupancy
certificate on 15.04.2021 itself, after complying with all the requisite
formalities, and the same is awaited to be procured anytime now by
the end of month of May. It is further stated that the respondent is not
at fault for the further delay in the delivery of phyeLical possession to
the complainant. ’
iii. That consequently, the respondent entered into a builder-buyer

agreement dated 24.12.2012 with the complainant in interest of the
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booked unit. It is pertinent to mention that the BBA duly covers all the

liabilities and rights pertaining to both the parties involved.

iv. Thatthe complainant has not paid the outstanding instalments in time,
and it must be noted that till this day a large sum of amount is pending
to be paid by the complainant, despite numerous| reminders which
were issued to the complainant by the respondent.

v. That the terms of the BBA were agreed to and signed by the
complainant and, as such, the Hparties are bound by the terms and
conditions mentioned in l:he g&i@ agreement. As per clause 8 of the
BBA, time was agreed to be a~@t&é of essence and the allottees were
bound to make timely pa_yméﬂw of the instalments due as per the
payment plan opted by the corgplmnant

vi. That despite numerous remmders the complainant failed to comply
by the obllgatlonswlafd dom%y the BBA. It is pertinent to mention that
an exorbitant sum 01‘3 %478 335/- is still-due to be paid by the
complainant. %

vii. That delay was caused in th%'l’;‘ﬁmpletion of construction of the said
project due to certaln unforeseeable circumstances such as ban on
construction actnnties m, Dgl% NCR region by the orders of Hon'ble
Supreme Court due to unpreqedented air pollution levels, Covid-19
pandemic, shortage of labour and raw material, non-payment of
outstanding dues by numerous allottees, including complainant etc.

8. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions

made by the parties.
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E. Jurisdiction of the authority

9. The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.
E.I Territorial jurisdiction

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes In the present case, the project in
question is situated within t the pla_nnmg area of Gurugram district.
Therefore, this authority has c?mplete territorial jurisdiction to deal
with the present complaint. ﬂ ‘J
E.II Sub]ect-matter ]u;;xsﬁcti” n

11. Section 11(4)(a) @f‘“the Act, 2016 provxdes that the promoter shall be
responsible to the allottee as quagréement fox: sale. Section 11(4)(a) is

reproduced as hereunder ’

Section 11 : '

(4) The promoter sha o |
(a) be respons:bfe%rall obhgﬁﬁ*ans respons:bmt:es Jnd functions
under the provisions of this Act o‘ﬁhe rules and regulations made
thereunder or td” the dg;)tf;e \as per the agreement for sale, or to
the assoc:atrﬁn cy' allo the case may be, till the conveyance
of all the apartments, plot:s or bm!dmgs, as the case may be, to the
allottees, or the common areas'to the association/of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of thqr obligations
cast upon the promoters, the allottees and the real éstate agents
under this Act and the rules and regulations made thereunder.

12. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter.
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GURUGRAM Complaint No. 4604 of 2023

Findings on the objections raised by the respondent.

F.I Objection regarding the circumstances being ‘force majeure’.

The respondent has contended that the project was delayed because of
the ‘force majeure’ situations like ban on construction activities in Delhi
NCR region by the orders of Hon'ble Suprel!qe Court due to
unprecedented air pollution levels, Covid-19 pandemic, shortage of
labour and raw material, non-payment of outstanding dues by
numerous allottees, including complainant etc. which were beyond the
control of respondent. Howe\}%igllthe pleas advarTced in this regard

are devoid of merits. First ofa ;_;;_.,possession of the unit in question

was to be offered by 24. 06;'&?:016 Hence, events alleged by the

respondent do not ha;fé a lm act on the project being developed by

<
the respondent. Mormier seme of the events mentioned above are of

routine in nature h__qp“pemng' 'an-n_ual_iy and the--prombter is required to
take the same into f"c(‘_)risid'e':przzll:'ion;-i)vh’i]e launching theE} project. Thus, the
promoter-respondent _Ca:émot be given any lenie'lhcy on based of
aforesaid reasons anf:l-:i;ﬁi@g%&tﬂgd«principle th%at a person cannot
take benefit of his own wrongaﬁd thé objection of the respondent that
the project was delayadwgdueé g% circumstances beisng force majeure

stands rejected.

Findings on the relief sought by the mmplaimmt.I

G.I Direct the respondent to handover physical possession of the
unit along with delay possession charges at prescribed rate of
interest.

In the present complaint, the complainant intends tdl continue with the
project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.
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“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to g
an apartment, plot, or building, —
Provided that where an allottee does not intend t
the project, he shall be paid, by the promoter, ii
month of delay, till the handing over of the possess
as may be prescribed.”

15. Clause 10.1 of the buyer’s agreement provides t

D

h

handing over possession and the same is reproduced

10.1. SCHEDULE FOR POSSESSION OF THE SAID APART
“The developer based on.its present plans and
and subject to all. just exceptions, contem
complete the construction of the said build
apartment within; od
from the date of exect on of this agreeme

there shall be delay or there shall be failur
reasons ngenﬁ&new'?ﬁé;]%u-sé_jlg,.l»,'11.2, 11.3,a
41 or due to Fa&ilﬁreéfpf.ggo__ttggf[s] to pay in time
of the said" unit along with other charges an
accordance ' with the és'che____a'fy!e of payments
annexure Cor as perthe demands raised by the
from t?_nje to time or any failure on the part of th
to abide by allor any of the terms or conditiol
agreement.” | -' /
16. As per the above possessio

n
e

t
d

=]
=

n ;ﬁclause;j the respondent
complete the consnuﬁoﬁ%fiﬁ?;ﬁfo?écﬁwithin a per
6 months from _l:;_heg date 'q;fe;‘ﬁbt_u;ion of buyer’s
apartment buyer*% a%reerheffbﬁ:aﬁxecuted betwe
24.12.2012. Therefore, the.due (date for handing o
comes out to be 24.06.2016. Fl;rther occupation ce
Tower in question i.e., Tower-D has not obtained b
from the competent authorities till date. Accordingly,
the respondent/promoter to fulfil its obligations and
per the agreement to hand over the possession wit
period. Moreover, the respondent arbitrarily prioj
occupation certificate from the competent Authori

intimation regarding possession’ dated 23.12.202

jive possession of

withdraw from

Wterest for every
jion, at such rate

e time period of

below:

'MENT

Pstimates
blates to
ing/said
1 of three and half years

t unless
due to

nd clause

he price
dues in

given in
developer

allottee

1s of this

was obligated to

iod of 3 years and

agreement. The

en the parties on

ver of possession

rtificate w.r.t the

y the respondent

it is the failure of

responsibilities as
nin the stipulated
" to obtaining of

ty, vide ‘letter of

2 intimated the
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18.

19.

20.

nt No. 4604 of 2023

Complai

complainant regarding handing over of possession of the units in
Tower-D of the project, subject to payment of amount demanded by it

under various heads without giving any justification/clarification

regarding it in the said letter, which cannot be held

law.

valid in the eyes of

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be pai

d, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been pre

15 of the rules. Rule 15 has been reproduced as und

Rule 15. Prescribed rate of interest- [Proviso to sectic
and sub-section (4) and subsection (7) of section 19]
For the purpose of proviso to section 12; section 18; and sub-

(1)
sections (4) and (7) of section 19, the ‘“inte
prescribed” shall be the State Bank of India high
of lending rate +2%.:

Provided that in case the State Bank of India
lending rate (MCLR) is not in use, it shall be
benchmark lending rates which the State Bank

from time to time for lending to the general publ

The legislature in its wisdom in the subordinate le
provision of rule 15 of the rules, has determined th¢
interest. The rate of interest so determined by
reasonable and if the said rule is followed to award
ensure uniform practice in all the cases.
Consequently, as per website of the State B
https://sbi.co.in, the marginal cost of lending rate

on date i.e., 07.08.2024 is 9%. Accordingly, the

interest will be marginal cost of lending rate +2% i.¢
The definition of term ‘interest’ as defined under sec

provides that the rate of interest chargeable from

scribed under rule

et

in 12, section 18

rest at the rate
pst marginal cost

marginal cost of
replaced by such

of India may fix

ic.

gislation under the

—_—

e prescribed rate of
the legislature, is
the interest, it will

ank of India i.e,

(in short, MCLR) as

prescribed rate of

2., 11%.

tion 2(za) of the Act
the allottee by the
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21. Therefore, interest on the delay payments from the

22;

'HARERA
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Complai

nt No. 4604 of 2023

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in dase of default. The

relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by thé

allottee, as the case may be.
Explanation. —For the purpose of this clause—

promoter or the

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from

the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is

refunded, and the interest payable by the allottee

shall be from the date the allottee defaults in
promoter till the date it is paid;”

be charged at the prescribed rate i.e., 11% by the res
which is the same as is being granted to him i
possession charges.

On consideration of the documents available on

to the promoter
payment to the

complainant shall
bondent/promoter

n case of delayed

record as well as

submissions made by the parties, the Authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of

clause 10.1 of the apartment buyer’s agreement executed between the

parties on 24.12.2012, the possession of the subject
to be delivered within a period of 42 months from tk
of the agreement. Therefore, the due date of handi
comes out to be 24.06.2016. The respondent has
possession of the subject apartment till date of this
it is the failure of the respondent/promoter to fulfil

responsibilities as per the agreement to hand o

flat/apartment was
e date of execution
ng over possession
failed to handover
order. Accordingly,

its obligations and

yer the possession

within the stipulated period. The authority is of the considered view

that there is delay on the part of the respondent to

of the allotted unit to the complainant as per the te

offer of possession

rms and conditions
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Complaint No. 4604 of 2023

of the agreement to sell dated.24.12.2012 executed between the parties.

Further occupation certificate w.r.t the Tower in queéstion i.e., Tower-D

has not been granted by the competent authorities t

Il date. Hence, this

project is to be treated as on-going project and the provisions of the Act

shall be applicable equally to the builder as well as allottees.

Accordingly, the non-compliance of the mandate cd
11(4)(a) read with section 18(1) of the Act on the par
is established. As such, the complainant is entitled t
charges at rate of the prescribed interest @11% p.a
till actual handing over of possession or valid offer
two months after obtaining occupation certificate fr
authority, whichever is earlier, yas.per section 18(1)
read with rule 15 of the rules.

G.Il.  Direct the respondent to handover the pr

ntained in section
t of the respondent
0 delay possession
.w.elf 24.06.2016
of possession plus
om the competent

of the Act of 2016

ivate lawn to the

complainant or to refund the lawn amount alongwith interest.

The complainant has submitted that as per th
respondent had promised to the complainant for
private lawn for his personal use, and in lieu of that t
received a payment of Rs.16,85,400/-(including

construction of the apartment prima-facie tells that 1

e agreement, the
providing him a
he respondent had
taxes), but the

either any private

ground lawn has been constructed till date, nor the respondent

company has left the scope for construction of priv
The respondent has frauded the petitioner by misrep
and illegally charging for the private lawn which is n¢
nor is in the construction plan of the building. Aft
documents available on record as well as submiss

parties, it is determined that vide apartment buyer’

ate lawn in future.
resenting the facts
pither constructive
er considering the
ions made by the

5 agreement dated

24.12.2012, the complainant was allotted a ground floor unit with

P
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private lawn and PLC amounting to Rs.16,85,400/

Complaint No. 4604 of 2023

- (including taxes)
against the same has been paid by him to the respondent as evident
from the demand letter dated 12.08.2018. Further, vide clause 1.5 of the
said agreement, it was further agreed that if due tp change in layout
plan/building plan, the said apartment ceases to be in a preferential
location, the respondent shall be liable to refund thie same. Therefore,
in view of the above, the respondent is directed to handover the subject
unit with private lawn to the complainant after obtaining occupation
certificate from the competent authority failing which the PLC amount
so collected i.e., Rs.16,85,400/- shall be refunded to the complainant
alongwith prescribed rate of interest from the date of payment till its
realization.
Directions of the authority
25. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the functipn entrusted to the
authority under section 34(f):
i. The respondent is directed to pay interest tp the complainant
against the paid-up amount at the prescribed rate of 11% p.a. for
every month of delay from the due date pf possession i.e,

24.06.2016 till actual handing over of possession or valid offer of

ii.

possession plus two months after obtaining oct
from the competent authority, whichever is ear
18(1) of the Act of 2016 read with rule 15 of the
The arrears of such interest accrued from due da
24.06.2016 till the date of order by the authority
promoter to the allottee within a period of 90 da

order and interest for every month of delay sl

‘upation certificate
lier, as per section
rules.

te of possession i.e,,

shall be paid by the

ys from date of this
nall be paid by the
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iii.

iv.

Vi.

26. Complaint stands disposed off.
27. File be consigned to registry.

& GURUGRAM

Complaint No. 4604 of 2023

promoter to the allottee before 10 of the subsequent month as per

rule 16(2) of the rules.

The respondents/promoter shall handover the physical possession

of the flat/unit alongwith private lawn to the complainant in terms

of apartment buyer’'s agreement dated 24.12.
17(1) of the Act of 2016. In case, the respondent i

the said private lawn with allotted unit to the ¢

2012 and section
5 unable to provide

omplainant due to

change in the layout plan/building plan, the PLC amount so collected

i.e., Rs.16,85,400/- shall be refunded to the complainant alongwith

prescribed rate of interest from the date of payment till its

realization.
The respondent shall not charge anything fron
which is not the part of the apartment buyer’s ag
The complainant is directed to pay outstanding
adjustment of interest for the delayed period.
The rate of interest chargeable from the allottee |
case of default shall be charged at the prescribe
the respondent/promoter which is the same rat
the promoter shall be liable to pay the allottee, in

the delayed possession charges as per section 2(:

n the complainant
reement.

dues, if any, after

)y the promoter, in
d rate i.e,, 11% by
e of interest which
case of defaulti.e.,

za) of the Act.

[Ash(ﬁ( Sa
Me

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 07.08.2024

ngwan)
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