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1. The present c"mflt
section 31 of the?eiiT

(in short, the Act) read with

No. 4604 of 2023

BEFORE THE HARYANA REAL ESTATE RE
AUTHORITY, GURUGRAM

Complaint no.
Date ofcomplaint
Date oforder

Navdeep Punia, S/o Haricharan Singh Punia,
R/o: - H. No. 1282, Urban Estate-ll, Hisar.

28 of the H

(Regulation and Development) Rules,2017 (in

violation of section 11(4)(a) of the Act wherein it is i

that the promoter shall be responsible for

responsibilities and functions under the provi

Rules and regulations made there under or to the

agreement for sale executed inter se.

4604 of 2023
29.O9.2023
07.oa.2024

Complainant

Respondent

Member

Complainant
Respondent

allottee under

) Act, 2016

Real Estate

the Rules) for

alio prescribed

all obligations,

of the Act or the

as per the

m
ratel

ORDER
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2.

HARERA

GURUGRAM

Unit and proiect related details

The particulars of unit details, sale consideration, the

the complainant, date of proposed handing over the p

period, if any, have been detailed in the following tabula

ount paid by

session, delay

form:

Complaint No 4604 of 2023

Particulars

Name and location of the "The Esfera" at sector 3

Nature of the
Proiect area
DTCP license no. 1 dated 06.07.2

Name oflicensee

2017 issued

Unit area

Date of build
agreement

SSESSION

its present
subiect to all
mplates to

of the said
within a

years from
of this

shall be delav
ue to reasons
L, 71.2, 71.3,
to failure of
e price ofthe
charges and
schedule of

Possession clause

period of three and
the date of execu
agreement unless there
or there shall be failure
mentioned in clause 1

and clause 41 or due
allottee(sJ to pay in time
said unit along with oth
dues in accordance with

ts siven in ann
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, resistered I on 17.1 1.2017 up to31.12.2020

1435 sq. ft. (super area)
(page no. 32 of complaint)

| 24.12.20t2
l

| [page no. 46 of complaint]
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the demands raised
from time to time or i

part ofthe allottee to i
of the terms or cc

agreement."
femohasis suppliedl

)y the developer
,ny failure on the
bide by all or any
nditions of this

11. Due date of possession 24.06.2016
[calculated as per pos ession clause'l

12. Total sale consideration Rs. 75,81,390/- (exclr
[as per BBA on I
complaintl

ding taxesJ
age no. 52 of

13. Amount paid
complainant rd letter dated

;e no. 93 of

1-4. Occupation certificate Not received
15. Letter of intimation

regardins possession

Facts ofthe complaint

The complainant has made the following submission

That the complainant was allotted an apartment b(

measuring 1435 sq.ft., Ground Floor in the project (

named "The Esfera", Sector 37C, Gurugram vide a1

agreement dated 24.72.2012 for a total sale

Rs.75,81,390/- (excluding taxes).

That vide letter dated 21,09.21.3, the respondent

flat no. from 'D-004' to 'D-002' on the Ground Floo

said project mentioning that the location ofthe uni

remain unchanged.

That as per clause 10.1 of the agreement, the com

the flat was fixed for three and half years of cc

construction. It is pertinent to mention here tha

failed to discharge their obligations as per the flat

B.

3.

I.

II.

I II.

raring no. D-004,

fthe respondent

rartment buyer's

:onsideration of

rad changed the

, Tower D in the

and other terms

pletion period of

mmencement of

: the respondent

cuyer agreement
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by rhe I Rs.71,38,91r./-
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IV.

VI.

ffiHARERA
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and did not hand over the possession of the flat i

complainant.

022, regarding

even obtaining

uthority. The

respondent with malafide intention ille y/fraudulently

demanded money from the complainant without ischarging their

in due time and

on the pending

June 2023, the

obligations to complete the on of the flat

further continued to im e interest amount

the month of

flat in question

the letter dated

lainant.

t company had

- for the period

are illegal and

from the petitioner as the delay in completion of th project is solely

due to the fault, negligent and procrastinate

respondent.

That the as per the agreement, the respondent h promised to the

complainant for providing him a private lawn for is personal use,

a payment ofand in lieu of that the respondent had recei

Rs.16,85,400/-, but the construction of the ap ent prima-facie

constructed till

That the respondent issued a letter d,ated 23.12.

intimation of possession of flat in question withou

occupation certificate from the competent

due time to the

L of agreement

mplete the said

led to discharge

't be demanded

aviour of the

dues. It is submitted her

\:e x*'lJ;/"
dated 24.L2.2012, the respondent was liable to c

arbitrary in natureffi$t6'use ro

project before June 2015, but the respondent had

its obligation and the charges beyond that period

Complai No.4604 of 2023

tells that neither any private ground lawn has bee
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date, nor the respondent company has left the scope

of private lawn in future. The respondent has fraud

by misrepresenting the facts and illegally chargi

Iawn which is neither constructive nor is in the con

the building. The petitioner reserves the right

respondent for fraudulent activities in the approp

VIL That the respondent has illegally charged CGST

interest amount which they qunot charge the sa

respondent has charged

till date no club has been

C.

4.

Relief sought by the

The complainant has soughl

i. Direct the respondent to handover physical pos

along with delay possession charges alongwith

interest.

Direct the respondent

complainant or to refund

5. on the date of heli

to handover the pri

respondent/promoter about the contraventions as al

D.

6.

committed in relation to section 11(4)(aJ of the A

not to plead guilty.

Reply by the respondent.

The respondent was proceeded ex-parte vide order

Thereafter, on proceedings dated 03.04.2024, th

respondent appeared and stated that the responde

from 31.08.2023 to 01.02.2024, due to which appe

could not be made and sought leave to file reply in

interest of,ustice, the counsel for the respondent

Page 5 of 15
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s from the

ir

r construction

d the petitioner

for the private

truction plan of

prosecute the

te court of law.

& SGST on an

e. Further, the

omplainant but

sion of the unit

rescribed rate of

te Iawn to the

t alon th interest.

authority lained to the

eged to have been

to plead guilty or

ted 07 .02.2024.

counsel for the

t was under CIRP

nce in the matter

the matter. In the

as directed to file



7.

ii.

HARERA
MGURUGRAI/

reply to the complaint within ten days after supp ng a copy to the

counsel for the complainant failing which the defenc ofthe respondent

shall be struck off. Accordingly, on 04.04.2024,the pondent has filed

reply in the registry of the Authority and the same

record.

is being taken on

The respondent has contested the complaint on the

That the complainant, after making independent

llowing grounds:

after being fully satisfied a the project, ha

quiries and only

approached the

respondent for booking of a r ntial unit in ondent's project

Haryana. The'The Esfera' located in -C, Gurugra

bearing no. D 002

ation amount of

Rs.80,06,007/- including applicable tax and additi,

charges vide booking dated 30.08.2011 and opte

Complai No. 4604 of 2023

linked payment plan on the terms and conditions

the parties.

entered in

miscellaneous

the construction

utually agreed by

in 2020 and the

It is pertinent to

completed the

timeline, and

ce of occupancy

all the requisite

anytime now by

respondent is not

ical possession to

builder-buyer

interest of the

Page 6 of15

occupation certificate has already been applied fo

mention that t has successfull

construction of the said pro.,ect, way before the a1

has applied to the competent authority for issu

certificate on 15.04.2027 itself, after complying wi

formalities, and the same is awaited to be pro

the end of month ofMay. It is further stated that

at fault for the further delay in the delivery of ph

the complainant.

That consequently, the respondent

agreement dated Z4.LZ.?oLZ with the

a

in

lll.

complainan



vl.
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booked unit. It is pertinent to mention that the BBA

liabilities and rights pertaining to both the parties i

That the complainant has not paid the outstanding i

and it must be noted that till this day a large sum of

That the terms of the BBA were agreed to

complainant and, as such, the parties are bound

conditions mentioned in the

bound to make timely payments of the instalme

payment plan opted by the complainant.

due as per the

failed to comply

nt to mention that

be paid by the

vii. That delay -rr "rrffifr f const

project due to certain unforeseeable circumstan

construction orders of Hon'ble

uly covers all the

olved.

stalments in time,

ount is pending

reminders which

signed by the

the terms and

t. As r clause 8 of the

:r of essence and allottees were

ction of the said

such as ban on

levels, Covid-19

non-payment of

No. 4604 of 2023

to be paid by the complainant, despite numerous

were issued to the complainant by the respondent.

BBA, time was agreed to be a

Supreme Court due to unprecedented air pollutio

pandemic, shortage of labour and raw material

Copies of all the relevant documents have been filed

record. Their authenticity is not in dispute. Hence, th

outstanding dues by numerous allottees, including omplainant etc.

and placed on the

decided on the basis of these undisputed documen

made by the parties.

complaint can be

and submissions
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E.

9.

10.

question is situated within the planning area of

E.ll Subject-

11. Section 11[4)(aJ

responsible to

reproduced as h

Section 17

lete

s

SHARERA
ffi aiRuGRAM

Iurisdiction of the authority

The authority has complete territorial and subject

to adjudicate the present complaint for the reasons

E.I Territorial iurisdiction

As per notification no. \/92/2077-1TCP dated 14.

Town and Country Planning Department, Haryana

Haryana Real Estate Regulatory Authority, Gu

Gurugram district for all purposes. In the present

thereunder
the associa

allottees, or
competent
Section 34-Functions of the Authority:
344 of the Act provides to ensure compliance of th
cast upon the promoters, the qllottees and the reol
under this Act qnd the rules ond regulations mode

12. So, in view ofthe provisions ofthe Act quoted

complete jurisdiction to decide the complain

compliance of obligations by the promoter.

Therefore, this authority has com

with the present complaint.

il1 rne promoter snotr

provides that the

greement for sale.

rl",'......(a) be responsible
e rules and regu

Complai No. 4604 of 202 3

territorial j

tter,urisdiction

en below.

2.2017 issued by

e jurisdiction of

shall be entire

e, the project in

urugram district.

risdiction to deal

1"..

romoter shall be

ection 11(4)(a) is

functions
ions made
sqle, or tot

. be,

the
th convevance

cQse ty be, to the
or the

obligations
te agents

the authority has

regarding non-
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F. Findings on the obiections raised by the respond

F.l Obiection regarding the circumstances being'fo

The respondent has contended that the proiect was

the'force majeure' situations like ban on constructio

NCR region by the orders of Hon'ble Supre

unprecedented air pollution levels, Covid-19 pan

Iabour and raw material, non-payment of ou

numerous allottees, including complainant etc. whi
ia

13.

control of respondent. Ho

are devoid of merits. First

ll the pleas adva

Le possession of t

was to be offered by 24.06.2016. Hence, even

respondent do not have any ir

the respondent. Morover, some of the events menti

routine in nature happening annually and the prom

take the same into consideration while launching th

promoter-respondent cannot be given any leni

aforesaid reasons and it is a well settled principle th

take benefit of his own wrong and the objection ol

the proiect was delayed due to circumstances be

stands rejected.

G. Findings on the reliefsought by the complainan

1,4.

G.l Direct the respondent to handover physical
unit along with delay possession charges at
interest

ln the present complainl the complainant intends

project and is seeking delay possession charges as

proviso to section 18(1J of the Act. Sec. 18[1J provi

Page 9 of 15
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t.

on the proiect b

e maieure'.

elayed because of

activities in Delhi

e Court due to

mic, shortage of

ding dues by

were bevond the

d in this regard

e unit in question

alleged by the

ing developed by

ned above are of

er is required to

proiect. Thus, rhe

cy on based of

t a person cannot

e respondent that

ng force majeure

possession of the
rescribed rate of

continue with the

vided under the

reads as under.
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6 months

apartment

76.

intimation regarding possession, dated 23.1,2-ZO

tNo.4604 of 2023

"Section 18: - Return oJ qmount and compensation
1B(1). If the promoter fails to complete or is unabte to
an apartment, plot or building, _ ive possession of

withdraw from
terest for every

at such rote

e time period of

below:

mates
ates to

said

the project, he shall be paid, by the promoter, i
month of delay, till the handing over of the possesl

Provided thot where an allottee does not intend

and subject to all
complete the
apartment within f three and lf years
from the date of

as may be prescribed."
15. Clause 10.1 of the buyer,s agreement provides

handing over possession and the same is reproduce
10,1, SCHEDULE FOR POSSESSION OF THE SAID APAR MENT

annexure C or os pq the demands roised
from time to time or anyfaiture on the p(

per
allottee

to abide by all or any of the terms or concli s of this

d clause
) to pay in time e pnce

chorges on

t unless
due to

dues in
iven in

was obligated to

cate w.r.t the

in the stipulated

to obtaining of

complete the construction of the project within a pe iod of 3 years and

of buyer' agreement. The

n the parties on

er of possession

d betw

agreement,"
As per the above possession clause, the responden

24.72.201,2. Therefore, the due date for handing

comes out Io be 24.06.2076. Further occupation

Tower in question i.e., Tower-D has not obtained

from the competent authorities till date. Accordingl

the respondent

it is the failure of
the respondent/promoter to fulfil its obligations and sponsibilities as

per the agreement to hand over the possession wi
period. Moreover, the respondent arbitrarily prio
occupation certificate from the competent Authori , vide 'letter of

2 intimated the

Page 10 of 15 t'

from the date of execution

buyer's agreement was exec
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complainant regarding handing over of possessi

Tower-D of the project, subject to payment of amo

under various heads without giving any justifi

regarding it in the said letter, which cannot be held

law.

L7. Admissibility of delay possession charges at

interest: Proviso to section 18 provides that where

intend to withdraw from the project, he shall be pai

interest for every month of delay, till the handing o

such rate as may be prescribed and it has been p

15 ofthe rules. Rule 15 has been reproduced as un

Rule 15, Prescribedrqte olinterest- [Proviso to secti
and sub-section (4) ond subsection (7) ofsection 19
(1) For the purpose of proviso to section 12;

sections (4) and (7) ol section 19, the "in
prescribed" shall be the Stqte Bank of lndio hig
oflending rote +?ok.:

Provided that in cose the Stote Bank of lndio
lending rate (MCLR) is not in use, it sholl be
benchmork lending rates which the State Ban

from time to time for lending to the general pu

18. The legislature in its wisdom in the subordinate I

provision of rule 15 of the rules, has determined th

interest. The rate of interest so determined by

reasonable and ifthe said rule is followed to

ensure uniform practice in all the cases.

1_9. Consequently, as per website of the State

https://sbi.co.in, the marginal cost of lending rate

on date i.e., 07.0A.2024 is 970. Accordingly, the

interest will be marginal cost oflending rate +20lo i.

The definition of term'interest'as defined under20.

provides that the rate of interest chargeable fro

Page 11 of 15
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n of the units in

nt demanded by it

tion/clarification

alid in the eyes of

scribed rate of

n allottee does not

by the promoter,

r of possession, at

cribed under rule

r:

12, section 18

18; qnd sub-
st ot the r?te

morginal cost

orginol
ploced

of lndio

islation under the

prescribed rate of

the Iegislature, is

the interest, it will

nk of India i.c.,

in short, N4Cl.RJ as

prescribed rate ol'

.,llo/o.

ionZ(za) ofthe Act

the allottee bv the

cost of
by such
moy lx
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promoter, in case of default, shall be equal to the ra

the promoter shall be liable to pay the allottee, in

relevant section is reproduced below:

"(zo) "interest" means the rotes ofinterest poyoble by th
ollottee, as the case may be.

Explonation. -For the purpose ofthis clouse-
(i)

(ii)

the tate of interest chargeable ton the allottee
in case of clefoult, shall be equql to the rcte of i
prcmoter shall be lioble to poy the ollottee, in ca
the interest payable by the promoter to the allo
the dote the promoter received the amount or on
the dote the omount or port thereof and in
refunded, ond the interest payable by the ol
shall be from the dote the ollottee defoults in
promoter till the dqte it is paidi'

21. Therefore, interest on the delay payments from th

be charged at the prescribed rate i.e., 11olo by the res

which is the same as is being granted to him

possession charges.

On consideration of the documents available on

submissions made by the parties, the Authority i

respondent is in contravention ofthe provisions of

clause 10.1 of the apartment buyer's agreement

parties on 24.1.2.20L2,Lhe possession ofthe subiect

to be delivered within a period of 42 months from

of the agreement. Therefore, the due date of handi

comes out r.o be 24.06.2016. The respondent has

possession of the subject apartment till date of this

it is the failure of the respondent/promoter to fulfi

responsibilities as per the agreement to hand o

within the stipulated period. The authority is of

that there is delay on the part of the respondent to

22.

of the allotted unit to the complainant as per the t

Page 12 of 15 a
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of interest which

se of default. The

promoter or the

the promoter,
rest which the

of defoult;
shall be from

port thereof till
thereon is

to the promoter
poyment to the

complainant shall

ondent/promoter

case of delayed

record as well as

satisfied that the

e Act. By virtue of

ted between the

at/apartment was

e date of execution

over possession

iled to handover

rder. Accordingly,

its obligations and

r the possession

e considered view

offer of possession

ms and conditions
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of the agreement to sell dated.24.1.2.2012 executed b

Further occupation certificate w.r.t the Tower in qu

has not been granted by the competent authorities

project is to be treated as on-going pro.iect and the p

shall be applicable equally to the builder as well as

23. Accordingly, the non-compliance of the mandate

11(4) (a) read with section 18( 1) ofthe Act on rhe pa

is established. As such, the complainant is entitled t

charges at rate of the prescribed interest @11y0 p.

till actual handing over of possession or valid offer

two months after obtaining occupation certificate

authority, whichever is earlier, as per section 18( 1l

rcad with rule 15 ofthe rules.

24.

G.ll. Direct the respondent to handover the p
complainant or to refund the lawn amount alongwi
The complainant has submitted that as per t
respondent had promised to the complainant fo

private lawn for his personal use, and in lieu ofthat

received a payment of Rs.16,85,400/-(includi

construction of the apartment prima-facie tells that

ground lawn has been constructed till date, n

company has left the scope for construction of pri

The respondent has frauded the petitioner by misr

documents available on record as well as submis

parties, it is determined that vide apartment buyer'

and illegally charging for the private lawn which is n

nor is in the construction plan of the building. Aft

24.12.2012, the complainant was allotted a grou

/r'
Page 13 of15
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tlveen the parties.

ion i.e., Tower-l)

ll date. Hence, this

isions ofthe Act

lottees.

ntained in section

ofthe respondcnt

delay possession

w.e.f .24.06.2076

f possession plus

m the competent

of the Act of 2016

vate lawn to the
interest.

agreement, thc

providing him a

e respondent had

taxes), but the

either any private

the respondent

te lawn in future.

resenting the facts

ither constructivc

r considering thc

ions made by the

agreement dated

d floor unit with
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private lawn and PLC amounting to Rs.16,85,400/

against the same has been paid by him to the res

from the demand letter dated 12.08.2018. Further,

said agreement, it was further agreed that if due t

plan/building plan, the said apartment ceases to

location, the respondent shall be liable to refund t
in view of the above, the respondent is directed to h

unit with private lawn to the complainant after o

certificate from the competent authority failing whi

so collected i.e., Rs.16,85,400/- shall be refunded

alongwith prescribed rate of interest from the dat

realization.

H. Directions ofthe authority

ll.

25. Hence, the authority hereby passes this order and i

directions under section 37 of the Act to ens

obligations cast upon the promoter as per the functi

authority under section 34(0:

The respondent is directed to pay interest t

against the paid-up amount at the prescribed

every month of delay from the due date

24.06.2016 till actual handing over of possessi

possession plus tvvo months after obtaining o

from the competent authority, whichever is e

18(1J of the Act of 2016 read with rule 15 of the

The arrears ofsuch interest accrued from due d

24.06.2016 till the date oforder by the authority

promoter to the allottee within a period of 90

order and interest for every month of delay s

Complai t No. 4604 o1 202 3

(including taxes]

ndent as evidcnt

e clause I .5 ofthc

change in layout

in a preferential

same. Therefore,

ndover the subject

ining occupation

the Pl,C amount

the complainant

of payment till its

sues the following

re compliance of

n entrusted to the

the complainant

te of I 170 p.a. for

f possession i.e.,

n or valid offer of

upation certificate

lier, as per section

rules.

ofpossession i.c.,

hall be paid by thc

from date of this

all be paid by thc
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promoter to the allottee before 10th ofthe subse

rule 16(2J ofthe rules.

'fhe respondents/promoter shall handover the

of the flat/unit alongwith private lawn to the co

of apartment buyer's agreement dated 24.12

17(1) of the Act of 2016. ln case, the respondenr i

the said private lawn with allotted unit to the

change in the layout plan/building plan, the PLC

i.e., Rs.16,85,400/- shall be refunded to the com

prescribed rate of interest from the date o

realization.

lll.

iv. 'fhe respondent shall not charge anything fro

which is not the part of the apartment buyer's

The complainant is directed to pay outstandin

adjustment of interest for the delayed period.

'Ihe rate of interest chargeable from the allottee

case of default shall be charged at the prescri

the respondent/promoter which is the same ra

the promoter shall be liable to pay the allottee, i

the delayed possession charges as per section 2(

26. Complaint stands disposed off.

27. File be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram
Datedt 07 .08.2024

vi.

Complai t No. 4604 of 2023

(Ashitk S

uent month as per

ysical possession

plainant in tcrms

012 and section

unable to provide

mplainant due to

ount so collected

lainant alongwith

payment till its

the complainant

ement.

dues, if any, aftcr

y the promoter, in

rate i.e., 11% by

of interest which

case of default i.e.,

a) oFthe Act.

Me
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