GURUGRAN

Complaint No. 3848/2023 and 1

other

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of decisign: 07.08.2024
NAME OF THE RAHEJA DEVELOPERS LIMITED.
BUILDER
PROJECT NAME “RAHEJA REVANTA”
S. Case No. Case title APPEARANCE
No.
j CR/3848/2023 M/s Sentac India Company Pvt. Ltd. Nilotpal Shyam
Fen) (Advocate) and
Raheja Developers Limited Garvit Gupta (Advocate) |
2. CR/3849/2023 M/s Sentac India Company Pvt. Ltd. Nilotpal Shyam
V/s (Advocate) and .
Raheja Developers Limited Garvit Gupta (Advocate)
CORAM:
Ashok Sangwan Member

ORDER

1. This order shall dispose of all the 2 complaints titled as above filed before

the authority under section 31 of the Real Es

Development) Act, 2016 (hereinafter referred as “t

tate (Regulation and

e Act”) read with rule

28 of the Haryana Real Estate (Regulation and Development) Rules, 2017

(hereinafter referred as “the rules”) for violation ¢f section 11(4)(a) of

the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities

and functions to the

allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are a

lottees of the project,

namely, “Raheja Revanta” (residential group housing colony) being

developed by the same respondent/promoter i.e,, M/s Raheja Developers
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| HARERA Complaint No. 3848/2023 and 1
GURUGRAV

Limited. The terms and conditions of the agreement to sell and allotment

letter against the allotment of units in the upcoming project of the
respondent/builder and fulcrum of the issues involyed in both the cases
pertains to failure on the part of the promoter to deliver timely
possession of the units in question, seeking award of refund the entire
amount along with intertest and the compensation.
3. The details of the complaints, reply to status, unit no., date of agreement,

&é

possession clause, due date oﬁp', iS¢ jon, total sale consideration, total

paid amount, and relief soughh '@ge;l in the table below:
Project Name and Rahelp }levantaﬁ situated in Sector 78, Gurugram,
Location PN L T" Haryana

Possession Clause: -

4.2 Possession Time and G{ompensptlon
That the Seller shh J rgcerefy endeavor to give possession of the Unit to the
purchaser within ﬂnw%sfx (36) 'months in respect of ‘TAPAS’ Independent
Floors and twentyfaur (24) months in respect of ‘SURYA TOWER’ from the
date of the execution of the ihAgreement to sell and after providing of
necessary infrastructure ‘speciafije road-sewer & water |in the sector by the
Government, but subject ‘tq_ fo@ ,‘mgeym conditions pr any Government/
Regulatory authority’s action, inaction-of omission and reasons beyond the
control of the Seller: However, ie*seﬂgr-shaﬂ be entitled for compensation

free grace period of six_ (6) months in case the construction is not
completed within the time Fe menﬁoned above. The seller on obtaining
certificate for occupation and use by the Competent Authgrities shall hand over |
the Unit to the Purchaser for ithis occupation and use and subject to the
Purchaser having comphed with all the terms and conditipns of this application
|

form & Agreement To sell. In the event of his failure to take over and /or occupy
and use the unit provisionally and/or finally allotted within 30 days from the
date of intimation in writing by the seller, then the same shall lie at his/her risk
and cost and the Purchaser shall be liable to compensation @ Rs.7/- per sq. ft. of
the super area per month as holding charges for the entire period of such

A
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HARERA Complaint No. 3848/2023 and 1

n
other
GURUGRAM
Sr. Complaint Reply Unit Date of Due date Total
No No., Case status No. execution of Considerati
Title, of possession on/Total
and agreement Amount
Date of filing to sell paid by the
of complaint complainan
tsin Rs.
1. | CR/3848/2023 Reply A-225,22n 17.01.2017 17.07.2019 TSE: -
received floor, 2,72,21,200/-
M/s Sentac on Tower/block- | (Page no.35 (24 months
India Company | 28.02.20 A of the from date of AP; -
Pvt. Ltd. 24 complaint) agreement+ 6 | 1,88,89,764/-
V/S (Page no:37: months grace
Raheja of the. (> period) (As per
Developers customer
Limited. {inadvertently | ledger dated
lculatedas | 19.07.2023 on
Date of Filing of 17.07.2021 0on | page no. 78-
complaint proceedings 79 of the
28.08.2023 dated complaint)
SN AN G N | 42.05.2024)
2. | CR/3849/2023 S 17. 01‘-205% 4 17.07.2019 TSC: -
2,06,30,249/-
M/s Sentac {Page na. 31 * (24 months
India Company :r ‘ofthe. « | from date of AP: -
Pvt. Ltd. ' complaint)* | agreement + 6 | 1,43,26,771/-
V/S H . months grace
Raheja period) (As per
Developers _ 4 customer
Limited H _ﬁ' “% ¢ | {inadvertently | ledger dated
- .Y calculated as | 19.07.2023 on
Date of Filing of % : " 17.07.2021 on | page no. 73-
complaint 52 proceedings 74 of the
28.08.2023 dated complaint)
42.05.2024)

The complainants in the above comp ve so' tug“ﬁ"t the following reliefs:
1. Direct the responqé"‘l?te re@?ltf,e’ﬁrq pald-\pp amount along with interest at
the prescribed rate,
2. Direct the respondent company to pay a cost of Rs.1,00,000/- towards the cost of
the litigation.
Note: In the table referred above, certain abbreviations have been used. They
are elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration
AP Amount paid by the allottee(s) '1
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2 GURUGRAM

Complain

t No. 3848/2023 and 1
other

The aforesaid complaints were filed against the pr¢
violation of the agreement to sell and allotmen
allotment of units in the upcoming project of the res
for not handing over the possession by the due d4
refund the entire paid-up amount along with interest
It has been decided to treat the said complaints as a1
compliance of statutory obligations on the par
respondent in terms of secti,dli" 34(f) of the Act
authority to ensure compllan@@_..df the obligati
promoters, the allottee(s) and tlje ;'eal estate agen
rules and the regulatlongmade therehndbr

The facts of all the eoxgipfamts. éied by the complain
also similar. Out of,‘tléz above:%engiféned case, the p4
CR/3848/2023 case titled as M/s Sentac India Ca
Raheja Developersi” ji_ini‘itgd gire?j being taken inf

ymoter on account of
t letter against the
pondent/builder and
te, seeking award of
and compensation.

1 application for non-
t of the promoter/
which mandates the
ons cast upon the

ts under the Act, the

ant(s)/allottee(s) are
irticulars of lead case
mpany Pvt. Ltd. V/s

lo consideration for

determining the rights"of tl;é&f'"’%ﬂoﬁte'é(S] qua refund the entire paid-up

amount along with interest aﬂ'd'@t}leifs;

Project and unit related deta

The particulars OFW the prq]ect the details of sale consideration, the

amount paid by the complainant(s), date of propos

ed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

CR/3848/2023 case titled as M/s Sentac India Ca
Raheja Developers Limited.

mpany Pvt. Ltd. V/s

Particulars Details

HlZ W

Name of the project “Raheja Revanta”, Sect

r 78, Gurugram
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H AR ERA Complaint No. 3848/2023 and 1
GURUGRAM

2. Project area 18.7213 acres
3. Nature of the project Residential group housing colony
4, |DTCP license no. and |49 of 2011 dated 01.06.2011 valid up to
validity status 31.05.2021
B Name of licensee Sh. Ram Chander, Ram Sawroop and 4
Others
6. |RERA Registered/ not | Registered vide no. 32 of 2017 dated
registered 04.08.2017
7. RERA registration valid up | 04.02.2023
to 5 Years from the |date of revised
Environment Clearance
8. | Unitno. "A-225,220 floor, Tower /block- A

.37 of the complaint)

""44\2. - 7 sq. ft. (super area)
no.37.of the complaint)

9. | Unit area admeasuring _

10. | Allotment letter J_ “I'N .'.:,‘ ‘provided
: -‘-_._.l."‘_&:‘_ ; g
11. |Date of execuﬁg 17:01.2017
agreement to sell ' [%age ncf 35 of the complaint)
12. | Possession clauseg ul! 4 Possessnon 'I'ime and Compensation

C l@:’Ré from the date |of the execution of
he Ag gem nt to ng and after providing
f- ne Iﬁﬁﬂstm ure specially road

wer~~& rwater vin ~the sector by the
| (50 zﬂnment but subje¢t to force majeure
conditions or any Government/ Regulatory
authority’s action, inaction or omission and
reasons beyond the control of the Seller.
However, the seller shall be entitled for
compensation free grace period of six (6)
months in case the construction is not
completed within the time period |
mentioned above. The seller on obtaining
certificate for occupation and use by the
Competent Authorities shall hand over the
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. GURUGRAM

Complain

t No. 3848/2023 and 1
other

Unit to the Purchaser for
use and subject to the

finally allotted within 30
of intimation in writing
the same shall lie at his/
the  Purchaser shal
compensation @ Rs.7/-

13.

Grace period

s suppons

complied with all the terms and conditions of
this application form & Agreement To sell. In
the event of his failure to take over and /or
occupy and use the unit provisionally and/or

this occupation and
Purchaser having

days from the date
by the seller, then
er risk and cost and

be liable to
r sq. ft. of the super

T1later
U ": U

éﬂpdsQeﬁsxon of the allotted unit
~to, be| offered within a
tlmqframe f 24 months plus

:rﬁ fact that the-respondent has not

6 months. of grace period. It is a matter

ted and has not

otl;ed unit is su:u

leted till date. A¢

tamed the’ occupation certificate by
- [Jany g;y 20“19; As per agreement to sell,
N ﬂge ,cmas&mcuon of th

?fmnplemd' by January

. the grace period of 6

e project is to be
2019 which is not
cordingly, in the

14.

Due date of possels_‘s;iezng ] 1§_ 7.2019
=" " '|(Note:- 24 months from date of

. ._.lonths, 1s allowed.

agreement + 6 months
{inadvertently on p
22.05.2024, 24 month

48 months in possess

as 17.07.2021}

which the due date has been calculated

grace period)

Foceedings dated
5 was mistyped as
ion clause due to

15.

Total sale consideration

Rs.2,72,21,200/-
(as per customer ledge

complaint)

r at page no. 78 of

Page 6 of 26

&



HARERA Complairjt No. 3848/2023 and 1
Rl other
GURUGRAM
16. |Amount paid by the|Rs.1,88,89,764/-
complainant (as per customer ledger at page no. 79 of
complaint)
17. | Occupation certificate | Not received
/Completion certificate
18. | Offer of possession Not offered
B. Facts of the complaint

IL.

I

IV.

The complainant has made the fo}lewmg submission

"11.

That the complainant was alj_,_

,_ualt bearing 1

i&-

Tower A in project of the respf %@hﬁmamed “Rahej

x !

Gurgaon vide agreement @to ée‘ll dated 17.01.2

complainant has already pald a summof Rs.1,88,89,7
That as per clause. 4 2 of agég'ee_ment to sell
tted to handove
dhrsl| fréim [peC date

agreement to sell witha gra Wd' of 6. month.

1mpugned unit w@un 2

That the respondent failed td‘ﬁeep‘thelr promlsed
unit within the tm;’e p%'escﬁb%ﬁné!er ttfe agreeme
bothered to give reason about such unreasonable (
of possession to th-e..complamiut.

That the complainant has paid over 66% of the totz

s in the complaint: -
no. A225 in 22" Floor
ja Revanta” Sector 78,
017 for a total sale
axes against which the
64 /- in all.

executed between the
r the possession of the

of execution of the
of delivery of the said
nt to sell and not even

lelays in handing over

1l demand made as per

demand letter issued by the respondent in accordance with the payment

plan annexed in Annexure-A of the agreement
respondent completely failed to the deliver the p¢
unit even within the extended time schedule also

be taken for getting the occupancy certificate a

to sell. However, the

pssession of impugned

:I:hkh was supposed to

er completion of the
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Complaint No. 3848/2023 and 1

other

construction. Now, the respondent has come with
is nothing but highly farcical and blatant abuse ¢
who has hoped to get the possession of impugnec
unreasonable delay, the complainant has been wait

of the impugned for almost 4 years now with no ho

a new deadline which
f complainant money
| unit. Due to such an
ing for the possession

be for the future.

That the respondent was under a contractual obligation to obtain the

occupancy certificate. This reason of more three )
occupancy certificate/ possessmn 1s 1tself a ground f
accordance with Haryana Real Estate (Regulatic

PR LN

Rules, 2017. This present compélau?t shall be tre
refund/intent to w1thdra\;v. frc;:;l tﬁé ifnpugned pra
in accordance w;th Section 18 of RERA Act, 2016 ré
of the RERA Act, 2016. i
That without pre}udice to thjfabove, the complalr

pay Rs 3,50,000/- for coverad parkmg charges

years in obtaining the
for refund of money in
in and Development)
ated as a demand of
yject of Respondent(s)
rad with Section 19(4)

jant was compelled to

along with applicable

charges over and above thﬁj‘“-'basm sale price for the impugned flat.

However, the respondent czmn@t sharge any con

spaces since it is art p’f—”izc

sideration for parking

; :;_'T'o_,_ﬁ..area which cannot be sold by the

g YAW
builder. Therefore, the respondent is under a legal obligation to refund

Rs.3,50,000/- paid asconsideration towards the p

That respondent company is also liable to refund

king charges.

e service tax charged

in earlier demand in view of the judgment of Hon’ble Delhi High Court in

Suresh Kumar Bansal v. Union of India & Ors. 2016[43] S.T.R.3(Del.) and

which has been followed by Hon’ble Punjab and Haryana High Court in
Balvinder Singh v. Union of India CWP No. 23404 af 2016, decision dated

25.09.2018.
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10.

11

D GURUGRAM

Complain

t No. 3848/2023 and 1
other

That in addition to the relief sought in the imstant complaint, the

complainant is entitled to seek inter alia compensz
read with Section 72 of the RERA Act. Accordingly,

also be granted liberty to pursue its claim for cor

ition under Section 71
the complainant shall

npensation before the

Adjudicating Authority under Section 71 read with Section 72 of the

RERA Act.
Relief sought by the complamant -
The complainant has sought fa’liﬁ%bg‘gxghef(s]

a. Direct the respondent tmj
with interest at the pr_;escrl' éﬁ‘ rafe
b. Direct the respopdent g
towards the cosgof&the hmgﬁlgnf :

On the date of hear'lng, the authorlty explamed
as a‘;lleged to -have

/promoter on the contraventl »:z

relation to section 11[4J [iﬁ the Act to plead g

guilty.
Reply by the respon‘dent

__.nﬁ ‘the entire p:

Wy te;'pay ac

aid-up amount along
ost of Rs.1,00,000/-

to the respondent
b been committed in

uilty or not to plead

The respondent contested the‘mmp}amt on the following grounds: -

N

That the agreement to sell was executed betweer
the respondent prior to the enactment of the Real
Development) Act, 2016 and the provisions laid
cannot be enforced retrospectively. Although the g
Act, 2016 are not applicable to the facts of the pr

i the complainant and
Estate (Regulation and
down in the said Act
yrovisions of the RERA

esent case in hand yet

without prejudice and in order to avoid complications later on, the

respondent has registered the project vide regist

dated 04.08.2017 with the Authority.

ration no. 32 of 2017
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ii.

iii.

iv.

Vi.

2 GURUGRAM

Complaint No. 3848/2023 and 1

other

That the complaint is not maintainable for the rea

contains an arbitration clause which refers to

on that the agreement

e dispute resolution

mechanism to be adopted by the parties in the event of any dispute i.e.

clause 60 of the booking application form and clause 14.2 of the buyer’s

agreement.

That the complainant had applied for allotment of a plot in the project

named “Raheja’s Revanta” at Sector 78, Gurg

n Haryana vide his

booking application form. Thereafter, an agreement to sell was executed

between the parties for unit no. A-301 and the complainant agreed to be

bound by the terms contained therein.

That the possession of the unit was supposed
complainant in accordance with the agreed terms
buyer’s agreement as stated in clause 21 of the bos
and clause 4.2 of the agreement to sell.

That despite the respondent fulfilling all its o
provisions laid down by law, the government
miserably to provide essential basic infrastruct

roads, sewerage line, water and electricity supply i

to be offered to the
and conditions of the

pking application form

pligations as per the
agencies have failed
ure facilities such as

n the sector where the

said project is being developed. Thus, the respo'[‘ndent cannot be held

liable on account of non-performance by the co

authorities.

That the time period for calculating the due date o

cerned governmental

| possession shall start

only when the necessary infrastructure facilities will be provided by the

governmental authorities and the same was knov
from the very inception. It is submitted that n

infrastructure facilities is beyond the control of tk

vn to the complainant
lon-availability of the

1e respondent and the
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vii.

viii.

ix.

Complain

GURUGRAM

t No. 3848/2023 and 1
other

same also falls within the ambit of the definitic

condition as stipulated in clause 4.4 of the agreeme

That furthermore two high tension cable lines werle

project site which were clearly shown and visib
dated 06.06.2011. Hence, the respondent got the a

underground at its own cost and only after a¢

)n of ‘Force Majeure’

nt to sell.

passing through the
e in the zoning plan
verhead wires shifted

lopting all necessary

processes and procedures and handed over the same to the HVPNL and

the same was brought to the notice of District Tox
dated 28.10.2014 requesting to apprise DGTCP, Hat
That as multiple government and regulatory

clearances were in involved/required and freque

vn Planner vide letter
'yvana for the same.
agencies and their

ont shut down of the

high-tension supplies was involved, it took considerable time/efforts,

investment and resources which falls within th

ambit of the force

majeure condition. Further, the GMDA, Office of Engineer-VI, Gurugram
vide letter dated 3.12.2019 has intimated the respondent that the land of
sector dividing road 77/78 has not been acquired and sewer line has not
been laid. So, the respondent has written on several occasions to the
Gurugram Metropolitan Development Authority (GMDA) to expedite the
provisioning of the infrastructure facilities at the said project site so that
possession can be handed over to the allottees. However, the Authorities

have paid no heed to or request till date.

That the construction of the tower in which the unit allotted to the
complainant is located is 80% complete and the respondent shall hand
over the possession of the same to the complainant after its completion
subject to the complainant making the payment of the due installments

amount and on availability of infrastructure facilities such as sector road
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HARERA Complaint No. 3848/2023 and 1

i

GURUGRAM

and laying providing basic external infrastructure|such as water, sewer,

electricity etc. as per terms of the application and|agreement to sell and

due to the above-mentioned conditions which were beyond the

reasonable control of the respondent, the construction of the project in

question has not been completed and the responhdent cannot be held

liable for the same.

x. That the construction of the tower in which the floor is allotted to the

complainant is located already complete and the respondent shall hand

over the possession of the same to the complainant after getting the

occupation certificate subject to the complainant making the payment of

the due installments amount as per terms of| the application and

agreement to sell.

xi. That the respondent cannot be held responsible [for no fault of theirs.

There is no failure on the part of the respondent to hand over the

possession of the plot as per the agreement to sell. Furthermore, the

Hon’ble Punjab and Haryana High Court vide its order dated 12.01.2023

in CWP no. 609 of 2023 has directed the State of Haryana not to take any

coercive steps against the respondent till 20.07.2023.

12. Copies of all the relevant documents have been filed and placed on the

record. Their authén’_t_ieity.-is m';t in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions
made by the parties.

E. Jurisdiction of the authority

13. The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.
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14.

15.

16.

B CURUGRAM

Complaint No. 3848/2023 and 1

other

El Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 1
Town and Country Planning Department, Haryan

4.12.2017 issued by

a the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present
question is situated within the planning area o

Therefore, this authority has comp‘lete territorial jur

Section 11(4)[a) of the Act““?ﬁ%mm‘ovides that th
el?'agl,'eﬁh@ht f“or sal

(a) be respor?ﬁﬁfe :f’@r FH hgathfls, m&ﬁomrbr!:t
is Act or;’thp‘#ru!es and 1
s"as' per. the agreement |

cas@may be; till the con

thereunder or to rimmﬂ 127
association of allottees, asit

apartments, p building the case may be, te
the common % th i 'an g{ allottees (
authority, as t S OB JIAN :
Section 34- Fuﬂtﬁons ofﬂ; Al{:;htmg?

34(f) of the Act provides to ‘ensure compliance of the
upon the promoters, the allottees and the real estate
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted abo
complete jurisdiction to decide the complaint regar
of obligations by the promoter leaving aside compet
decided by the adjudicating officer if pursued by

later stage.

case, the project in
f Gurugram district.

isdiction to deal with

le promoter shall be

e. Section 11(4)(a) is

es and functions
regulations made
for sale, or to the
veyance of all the
) the allottees, or
)r the competent

p obligations cast
agents under this
ve, the authority has
ding non-compliance
1sation which is to be

the complainant at a
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F. Findings on the objections raised by the responde

17.

e g

Complair

1t No. 3848/2023 and 1
other

F.L Objection regarding jurisdiction of aut

agreement executed prior to coming into forc

The respondent has contended that the authority

jurisdiction to go into the interpretation of, or right

nt

hority w.r.t. buyer’s
e of the Act.

is deprived of the

s of the parties inter-

se in accordance with the buyer’s agreement executed between the

parties prior to the enactment of the Act and the prg

cannot be applied retrospectlvely The authority is

vy e

e se construe
n-after’ coming int
Therefore, the prov1510ns of tahe fct, rules and agree
and interpreted hargnqmaouslyﬂi@ p:Ger if &the A

deallng with certair “

] Q&lﬁc prowsmns/sntuatlcm in
manner, then that sn:uatlon wi]% be dealt with inacc
and the rules after gcﬁe date of &)ming into force-of t
Numerous provnslon& of %he Act save ‘the/ prowsmr
made between the b&yeré»allff sellers. The said
upheld in the landmark ]udngﬁWﬁeelkamal Rec
Ltd. Vs. UOI and &ﬁh 7 of 2017) de
which provides as under: -

“119.

l =1 j1i<dL ] |
Under the provisions ‘of Section 18, the delay

vision of the said Act
of the view that the
d, that all previous
o force of the Act.
ment have to be read
ct has provided for
a specific/particular
ordance with the Act
he Act and the rules.
1s of the agreements
contention has been
1itors Suburban Pvt.
cided on 06.12.2017

n handing over the

possession would be counted from the date mentioned in the agreement

for sale entered into by the promoter and the

allottee prior to its

registration under RERA. Under the provisions of RERA, the promoter is

given a facility to revise the date of completion of

the same under Section 4. The RERA does not cont

contract between the flat purchaser and the promog
sions of the RERA are

122. We have already discussed that above stated provi
not retrospective in nature. They may to some

retroactive or quasi retroactive effect but then

project and declare
emplate rewriting of

extent be having a
on that ground the
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18. Also, in appeal no. 173 of 2019 titled as Magic Eye

19. The agreements are sacrﬁsantE;Save anél except for

i HARERA

Complain

t No. 3848/2023 and 1
other

validity of the provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective or retroactive

effect. A law can be even framed to affect

bsisting / existing

contractual rights between the parties in the larger public interest. We

do not have any doubt in our mind that the RERA h
larger public interest after a thorough study and di

s been framed in the
scussion made at the

highest level by the Standing Committee and Select Committee, which

submitted its detailed reports.”

er: dated 17.12.20

Vs. Ishwer Singh Dahlya in org

15 of the ?? nd one
compensatlo;? me!}m fhe agré.e?fnerit for
;gnored ” = N !

R

by P g v
nxe&éc e]

to the allottee to” negotiate | ale of the  clauses

have been abrog elf Further

agreements have be manner that

Therefore, the authorlty is of the view that the ch

Developer Pvt. Ltd.
19 the Haryana Real

| \retroactive to some

e agreements for sale

0f ;bg Act where the

and conditions of the
the interest/delayed
st as provided in Rule

sale is liable to be

the provisions which
it is noted that the
there is no scope left
contained therein.

arges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the sar
by

departments/competent authorities and are not in

with the plans/permissions approved

other Act, rules, statutes, instructions, directions is

are not unreasonable or exorbitant in nature. Hence,

ne are in accordance

r

the respective
contravention of any
sued thereunder and

in the light of above-
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20.

21.

W HARERA
2 GURUGRAM

Complain

t No. 3848/2023 and 1
other

mentioned reasons, the contention of the respondent w.r.t. jurisdiction

stands rejected.

FIl  Objection regarding agreements contains

which refers to the dispute resolution
agreement
The agreement to sell entered into between the part

contains a clause 14.2 relating to dispute resolution
The clause reads as under: -

“All or any disputes aris
terms of this Applicationy ‘Agre
the interpretation and validity
rights and obligations‘o) t .eipames Shall be settled
The arbitration prac& all be gaverned by
Conciliation At 1996 0 or 3}?} tatutor
thereof for the:timé being‘in f&re@ﬁha» arbitration
held at the aﬁce of the seller in New Delhi by a'sole
be appointed. ﬁy mutual "hsent of the parties. If t
on appointr t‘af rhe A 1b1tratot; the ‘matter wi
concerned couﬁ; ﬁ;r the
touching upon _the arbitrator subject ‘includir
territorial jurt?drcﬁon ofthe Courts shall be Gu
Punjab and Harya%a Htg?ﬁEoyrbat Chandigarh”.

The authority is of the oplﬁ‘ranv that“the jurisdicti

ent to Sell/ Conve)

cannot be fettered by ¢ Gi an arbitration

agreement as it may be noted ‘that section 79
jurisdiction of civil courts abgut any ‘matter. wh
purview of this authority, or the Real Estate Appella
intention to render such disputes as non-arbitrabl
Also, section 88 of the Act says that the provisions
addition to and not in derogation of the provisions

the time being in force. Further, the authority puts

judgments of the Hon'ble Supreme Court, particular

sz arbitration clause

ystem mentioned in

ies dated 17.01.2017
between the parties.

‘out or. touching upon in relation to the

yance Deed including

g the terms thereof and the respective

through arbitration.
the Arbitration and

ry..amendments/ modifications

proceedings shall be
arbitrator who shall
here is no consensus
Il be referred to the

e.In ease of any proceeding, reference etc.

g any award, the

rgaon as well as of

ion of the authority
clause in the buyer’s
of the Act bars the
ich falls within the
te Tribunal. Thus, the
e seems to be clear.
of this Act shall be in
of any other law for
reliance on catena of

ly in National Seeds
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Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC

506, wherein it has been held that the remedies

Consumer Protection Act are in addition to and not

other laws in force, consequently the authority wc
refer parties to arbitration even if the agreement bet
an arbitration clause. Therefore, by applying same
of arbitration clause could not be construed to take
of the authority. & o)
Further, in Aftab Singh and (oS, v. Emaar MGF
Consumer case no. 701 of g01$*gdé01ded on 13.0
Consumer Disputes Redressal*Comnnss}‘bn, New De

that the arbltratmmctauﬁe in agreements between t
builders could not cu:cumscnkm* the ]urlsdlctmn of

while considering the issue of maintainability of

provided under the
in derogation of the
uld not be bound to
'ween the parties had
analogy the presence

away the jurisdiction

Land Ltd and ors,,
7.2017, the National
lhi (NCDRC) has held
he complainants and

a consumer. Further,

complaint before a

consumer forum/commlssmn in the fact of an exist ng arbitration clause

in the builder buyer agreement the hon’ble Supreme Court in case titled

é&» EEl=l3™

as M/s Emaar MGF Land Ltd V. Aﬁab Smgh in revision petition no.
2629-30/2018 in c:wl appeal no. 23512-23513 f 2017 decided on

| %%

10.12.2018 has upheld the aforeéald judgement of NCDRC and as

provided in Article 141 of the Constltutlon of Indi
the Supreme Court shall be binding on all courts
India and accordingly, the authority is bound by
Therefore, in view of the above judgements :

provision of the Act, the authority is of the view thz

the law declared by
ithin the territory of
the aforesaid view.
and considering the

t complainant is well

within his right to seek a special remedy available in a beneficial Act such

as the Consumer Protection Act and RERA Act, 201

6 instead of going in
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for an arbitration. Hence, we have no hesitation

authority has the requisite jurisdiction to entertai

in holding that this

n the complaint and

that the dispute does not require to be referred to arbitration necessarily.

E.III Objections regarding the circumstances being ‘force majeure’.

The respondent has contended that the project wa

s delayed because of

the ‘force majeure’ situations like delay on part of government

authorities in granting approvals, passing of HT line

5 over the project etc.

which were beyond the contmf of tespondent However, all the pleas

=2 ~.F_
' ;'O]ECt ﬁoreover, some of t

above are of routlée In natur hapﬁemng annually
required to take the %ame mtoionmderatmn while 1
Thus, the promoter:xespdnder;tc:nnot be gwen any

nSetélﬁ"q principle
take benefit of his own wrcmg-and the ﬂb]ectlon of

the project was delﬁmﬁ du&toﬁcumstances being

aforesaid reasons and lf‘ls a

= .

Jﬁ'- . S S

rejected.

Findings on the reliefsought Lj the complainant

G.L Direct the respondent to refund the entire
with interest at the prescribed rate.

In the present complaint, the complainant intends t

project and is seeking return of the amount paic
subject unit along with interest at the prescribed ra
section 18(1) of the Act. Sec. 18(1) of the Act is 1

ready reference.

all, the possession of
19. Further, the time
cannot be attributed
he events mentioned
and the promoter is
aunching the project.
leniency on based of
that a person cannot
' the respondent that

force majeure stands

paid-up amount along

o withdraw from the
| by it in respect of
te as provided under

eproduced below for
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“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building.-
(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; pr
(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,
he shall be liable on demand to the allottees, in case the allottee wishes
to withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of that
apartment, plot, building, as sganay be, with interest at such
rate as may be prescribed ir he ]‘f including compensation in the
manner as provided under thisAct" ‘
Provided that where an” alﬁs ddes not intend to withdraw from the
project, he shall be pai’d,;by ahdrpgyfﬁﬁﬁﬁmterest for every month of delay,
till the handing over oﬂ'he pos&@mn, aq;uch rate asmay be prescribed.”
Srvige (Emphasis supplied)
25. Clause 4.2 of the& neementm.to sell dated 17.01.2017 provides for

Complaint No. 3848/2023 and 1
other

9.@

handing over of possé‘mon and | s repmduced below:

4.2 Possession ‘I;iine"aﬁd h mpensation
That the Seller sﬁ‘qN y endeawor,to give possession of the Unit to
the purchaser w:tiﬂn ﬂﬁ; f?é)x months in respect of ‘TAPAS’
Independent Floors and-. hg,fom' (24) months in respect of

;g oﬁthe execution of the Agreement to
G

5

‘SURYA TO -'

sell and after gro dn;g"’& inﬁ‘asa‘ucture specially road sewer
& water in the sector by’ ﬁveﬁment; but subjedt to force majeure
conditions or dny‘Govemﬁl t/ Regulatory ‘authority’s action, inaction
or omission and.reasons beyond the control of the Seller. However, the
seller shall be entitled for compensation free grace period of six (6)
months in case the construction is not completed within the time

period mentioned above. The seller on obtaining certificate for

occupation and use by the Competent Authorities s
Unit to the Purchaser for this occupation and use
Purchaser having complied with all the terms and

application form & Agreement To sell. In the event of

over and Jor occupy and use the unit provisiond
allotted within 30 days from the date of intimation

all hand over the
and subject to the
conditions of this
his failure to take
lly and/or finally
in writing by the
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seller, then the same shall lie at his/her risk and cost
shall be liable to compensation @ Rs.7/- per sq. ft. of
month as holding charges for the entire period of such

the agreement wherein the possession has been su
necessary infrastructure specially road, sewer & w
the government, but subject to force majeure

government/regulatory authority’s action, inactid
reason beyond the control of’ 1 \@ : -,‘B@r The drafti

’-T"a'w 7,
ggmt only vague

incorporation of such condltlo
heavily loaded in favour of the l[:u‘o.moter and aga
even a single default, by the a‘l’fotﬁé\lnf‘makmg pay

and the Purchaser
the super area per

possession clause of
ibjected to providing
ater in the sector by

conditions or any
n or omission and
ng of this clause and
and uncertain but so
inst the allottee that

ment as per the plan

may make the possesslon clause 1rrelevant for thé p

rpose of allottee and

the commitment date for handmg over possesswn lopses its meaning. The
incorporation of SLfcf_;.a clause l;a the agreement to sell by the promoter is
just to evade the liéﬁflit;‘-tGWaifds;'timely delivery of subject unit and to
deprive the allottee of his ngﬁtéheermng after-delay in possession. This is

just to comment as to how the- buuder has misused his dominant position

and drafted such a mlschlevo cﬂalﬁe in the agreement and the allottee

is left with no optlon but to 51gn on tﬁe dotted lines.
Due date of handing over qusessmn and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a sti
24 months plus 6 months of grace period, in case tk
complete within the time frame specified. It is a m
respondent has not completed the project in whic

situated and has not obtained the occupation certifi

pulated timeframe of
1e construction is not
atter of fact that the
h the allotted unit is

rate by January 2019.
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However, the fact cannot be ignored that there| were circumstances
beyond the control of the respondent which led to delay incompletion of
the project. Accordingly, in the present case the grace period of 6 months
is allowed.
Admissibility of refund along with prescribed rate of interest: The
complainant intends to withdraw from the project and is seeking refund
of the amount paid by it in respect of the subject junit with interest at
prescribed rate as provided under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to sedtion 12, section 18
and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be

the State Bank of India highest marginal cost of lepding rate +2%.:
Provided that in case the State Bank of India matginal cost of lending
rate (MCLR) is not in use, it shall be replaced|by such benchmark
lending rates which the State Bank of India may |fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.
Consequently, as per website of the State Bank of India Le.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 07.08.2024 is 9%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 11%.
On consideration of the documents available on| record as well as

submissions made by the parties, the Authority is satisfied that the
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respondent is in contravention of the provisions of
clause 4.2 of the agreement to sell executed bet
17.01.2017, the possession of the subject unit was t
a period of 24 months from the date of execution ¢

which comes out to be 17.01.2019. As far as grace

the same is allowed for the reasons quoted above.

date of handmg over of possesswn is 17 07 20109.

by the promoter in respect of’ﬁl‘),e.umt With inter

;d\ ;ﬁw_\ ;|

promoter to compl@é

g@‘@«

accordance with the tze
the Act of 2016. g ?{& |

The due date of pos@eks&éﬂ & er 3
table above is 17.07. 2019 Tl?”hauthﬂﬂty has furthe
after a passage of 5 years t ‘ 1ll“§ate..aettﬁer the con
nor the offer of p&s

A
ent _promoter The authorit

allottee by the respon
the allottee cannot be expecteijco wait endlessly for
the unit which is allotted to it and for which it has
amount of money towards the sale consideration. F

observes that there is no document place on record

the Act. By virtue of
ween the parties on
D be delivered within
f buyer’s agreement
period is concerned,

Therefore, the due

\plainant wishes to
the amount received
est on failure of the
ssion of the unit in
r duly completed by
nder section 18(1) of

p as mentioned in the
r, observes that even

struction is complete

gllot&.d*umt has been made to the

y is of the view that
taking possession of
5 paid a considerable
'urther, the authority

from which it can be

ascertained that whether the respondent has applied for occupation

certificate/part occupation certificate or what

construction of the project. In view of the above

is the status of

-mentioned fact, the
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allottee intend to withdraw from the project and is
to do the same in view of section 18(1) of the Act, 20

Moreover, the occupation certificate/completion cer

well within the right
16.

tificate of the project

where the unit is situated has still not been obtained by the respondent

/promoter. The authority is of the view that th

expected to wait endlessly for taking possession of

> allottee cannot be

the allotted unit and

for which he has paid a con__siderable amount towards the sale

consideration and as observed by

Grace Realtech Pvt. Ltd. Vs

.. is nc "-%Jidﬁie even ¢
""kfserﬁ%e The allottee
to wait mdeﬂnjfefy for possession of the apartments
nor can they .be %ound to take tile dpartments i

project....... 55 i

Further in the ]udggefpent of thi H‘onfblei-Suﬁr‘eme

cases of Newtech Pronmteﬂs dnd DeVelopers Privi

“wras"‘

of U.P. and Ors. 2021-2022@ agg (€), 357 reite

Sana Realtors ngtgﬁlete d

(Civil) No. 13005 0f 2020 decided on 12.05.2022. it

25. The unqualified right of the alﬁoteee to seek refund refer
18(1)(a) and Section 19(4). of .the Act is not d
contingencies or stipulations thereof. It appears that
consciously provided this right of refund on demand as
absolute right to the allottee, if the promoter fails to
the apartment, plot or building within the time stip
terms of the agreement regardless of unforeseen event
the Court/Tribunal, which is in either way not at
allottee/home buyer, the promoter is under an obliga
amount on demand with interest at the rate prescri
Government including compensation in the manner p

Court of India in Ireo

Drs., civil appeal no.

1s on date, which
s cannot be made
allotted to them,
n Phase 1 of the

Court of India in the
ate Limited Vs State

rated in case of M/s

& ogler Vs Union of India & others SLP

was observed:

red Under Section
pendent on any
he legislature has
an unconditional
give possession of
ulated under the
5 or stay orders of
tributable to the
tion to refund the
ibed by the State
rovided under the
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36. The promoter is responsible for all obligations,

37. Accordingly, the non-compliance of the mandate

38. The complainant is seeking above mentioned relief]

Complai
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Act with the proviso that if the allottee does not wish
the project, he shall be entitled for interest for the p
handing over possession at the rate prescribed.”

functions under the provisions of the Act of 201
regulations made thereunder or to the allottee as p
under section 11(4)(a). The promoter has failed to ¢
give possession of the unit in accordance with the te

sale or duly completed by the date specified ther

to withdraw from
eriod of delay till

responsibilities, and

16, or the rules and

er agreement for sale

omplete or unable to

rms of agreement for

ein. Accordingly, the

promoter is liable to the allottee, as the allottee wishes to withdraw from

the project, without prejudice to any other remedy
the amount received by it in respect of the unit with

as may be prescribed.

11(4)(a) read with section 18(1) of the Act on the p
is established. As such, the complainant is entitled t¢
amount paid by it at the prescribed rate of interes
State Bank of India highest marginal cost of I
applicable as on date +2%) as prescribed under ru
Real Estate (Regulation and Development) Rules, 2
each payment till the actual date of refund of the
timelines provided in rule 16 of the Haryana Rules 2¢

G.II  Direct the respondent company to pay a

towards the cost of the litigation.

Hon'ble Supreme Court of India in civil appeal nos

titled as M/s Newtech Promoters and Developers |

Up & Ors. (supra), has held that an allottee

y available, to return

interest at such rate

contained in section
art of the respondent
p refund of the entire
[ l.e, @11% p.a. (the
pnding rate (MCLR)

le 15 of the Haryana

D17 from the date of

+ amount within the

D17 ibid.

cost of Rs.1,00,000/-

w.r.t. compensation.
6745-6749 of 2021
Pvt. Ltd. V/s State of
s entitled to claim
Page 24 of 26
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compensation and litigation charges under sections

19 which is to be decided by the adjudicating officer

12,14,18 and section

as per section 71 and

the quantum of compensation and litigation expense shall be adjudged by

the adjudicating officer having due regard to the

section 72. The adjudicating officer has exclusive ju

factors mentioned in

risdiction to deal with

the complaints in respect of compensation. Therefore, the complainant is

advised to approach the adjudicating officer for
compensation and litigation expenses.

Directions of the authority

seeking the relief of

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as pér the function entr
under section 34(f):

i. The respondent/promoter is directed to

received by it from each of the complainant(

at the rate of 11% p.a. as prescribed under r

Real Estate (Regulation and Development)

usted to the authority

refund the amount
s) along with interest
ule 15 of the Haryana
Rules, 2017 from the

date of each payment till the actual date of refund of the deposited

amount.

ii.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed not to ¢

reate any third-party

rights against the subject unit before full realization of the paid-up

amount along with interest thereon to the

complainant(s), and

even if, any transfer is initiated with respett to subject unit, the
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receivable shall be

allottee /complainant(s).

This decision shall mutatis mutandis apply to cases

of this order.
Complaint stands disposed off.

File be consigned to registry.

Dated: 07.08.2024

first

Complaint No. 3848/2023 and 1

other

utilized

for

(A

Hai
Reg

clearing dues of

mentioned in para 3

ulatory Authority,
Gurugram
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