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ShriVijay }(umar Coyal

Shri Sanjeev KumarArora

Chairman
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ORDER

1. Th is order shall dispose ofboth rhe comptainrs titled as above fited before

the authority under section 31 of the Reat Estate (Regulation and

Development) Acr 2016 (hereinafter referred as,the Act,,) read with rute

28 ofthe Haryana Real Estare (Regutation and Developmentl Rules,2017

[hereinafter referred as "the rules") for viotation ofsedion 11(4)(a] ofthe
Act wherein it is inter atia prescribed that the promoter shall be

responsible for all its obligat,ons, responsibitities and tundions ro the

allott€es as per rhe agreemenr iorsale ex€cuted inter se berween parties.
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HARERA aomparnt No 748sand 7437 or 2022

GURUGRAlr/

The core issues emanat,ng Lom them are similar in nature and the

complainant[s) in the above ref€rred matters are a]lottees olthe project,

namely, "High Street at lNXf' be,ng developed by the same

respondents/promoters i.e., M/s Vatika Limited. The terms and conditions

otthe allotment letter agajnst the allotment ofunit in the said project oi
ther€spondents/buildersandfulcrumolrheissues,nvotvedinthesecases

pertains to failure on the parrolrhe promoterto comptetethcconstructjon

of the proiect, seeking unpa,d assured rerurn along wjth int€rest at the

prescribed rate, reg,ster the builderbuyer agreement, physical possession

ofthesubject unit and theexecution ofthe conveyance deeds.

The details ofthe complaints, reply to statLrs, unit no., date ofagreemenr,

possession clause, due date ofpossession, rotal sale consideration, rotal

paid amount, and relief sought are given in the table below:

ProjectNamean.l Location

t.

3

"HrcH STREEI at INXT, Sector

Assured rerurn.lause in compl.lnr b.arln3 no, 74a5.2022
CLAUSE 3 &,I OFALLOTMINTLET'TER DATED 20,04.2016

'thedevelopersh.llremita.a$lredrcturnoIRs36.03/-pcrsq ft.titlcomptero ofrhr
build jng Itissbted thar the projed is in advan.. sbgesof .onsruction and thc dcvcLopcr
bas.d on rts presntDtansa.d esnmaEs and suble.r to alLrust erceprio0s, conrenrp.ror
to complete.offtslction of the said Buildinsy'eld conmerciat unir soon.
Th. Auonee authorires the dMloper to lo* our the said u.it, whlch is pan or rhe
commerciaL compler (mention name oithe proj.ctl and asrecs thar the obtr8arior orrh.
developer shallb. to lease the said unit alonEwith the other commeriatspa.ct u rhc
.ommerciaLcomptd.Thed.v.lopershalllease the unu alongwith the premises (aro0/.
pe.sq.ft.However,intheeventualitytheachiev.dleasereturnbeinBhi8herortowc.than
Rs.100/. persq.ft . the followinS wo!ld be applicabte.
a lfthe achieved re.tal is less then Rs.100/- per sq.ft then you shatLbe refundcd

@150/.persqft [Rupe.sO.eHundred Fifty)rorev.rynsl/-bywhichachieved
rentalis less thed Rs 100/-persq. fr.

b. Iftheachieved rentalk more then 100/ per sq. fr. shatt bc tiabte to pay addtiotrat
salesconsideration@Rs.7Sl.persq.ft.loreverytupe.ofadd'tionalrentatachLeved
IPage 61 orthe complai.tl

Assu,.d Retum rmounUng to R\.t0.69,c7al. hav. be.n prid b, rhe respondcnrr ro rhr
.omDlanrants ti11 30.10.2013, It,agc 3 0f r..l
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Assuredr.tumclans€in.omptainrbeariryho ?4a7.20221
ANNEXURfA

CLAUSE,l&5 OFALLOTMENTLETTER DATED 29.01.2018

lfi.dle,:rr rhdrl r:n .,1A\rr.drpto,norR\ 3r 6\. o- .q F r,. ,orrerul I r.br d'h3. r i5 {rpd,h* rhe pro ed .,r rdur. i o \Lgp. or o, j.r,,o I J.d re d..,.toF,,
bd cd 0r i'. pr.{ ptan5r' dsr.trr$ dndubo,t"1.r n "^ .
.omohle. onn".rion ofr\e .,rd 3L to.ns/s" d, onrhr.. d, untr_oon
The Allottee authoriks the dev.toper ro tease our the said untt, whi.h h pan or rhc,omme(kl, onpler thpdion name or rhr ororeat dnd r8,-e.,-, *, "r g",.. " n"der.ropFi sh"lt bp ro teae rhe (rd urir ,ons i h rh. oih4.u
comme,,'Jl "otrplex thr d"re op., :hd[ t"r..'he ulr ".r g { t,ne I jpm, n. la tUu
persq. ft. However, in the.vcntuatityrhe achi.vcd le.se.sturn behs high orrow{than
Rs 100/. persq. ft rhe fo owrnswoutd be JDDLcabled lr 're r.h'ryeo Fnu' I r"s rrren rs.iiroT pp, .q ( rhrn \ou shdl o€ rer,id, n@lll'lt/ *i * I lRJpi.3 one llund,ed rh're irrre' r r,'eer ro, ^e.r 

q. r.. oywh'.hr.h'eved r€ntr testh.nRslOO/ persq ftb trrhe d.h'eued renratu hure th.n tOO/- oer so ft shaI
.onydeEnon @ Rt66.67l persq R for €!.ry,uDee
lPase65otrhe.ompta'nrl

t,626^ h,ve b€€n paid by

2022

"l

lrrured Rcturn .nounri

b. LLable to pry add r onalsatcr
ol addtrLonal .enr. rh'cv.d

I
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Am N,d bythealon{Gl

I The lacts olthe complaints filed by th. complainaniGl/altortec(, urc also

similar. out ol the above mentioned case, the parriculars of lend cas.

CR/7485/2022 titled as Yogander Krmar Shorma & Prameshwari

Shormo Vs. M/s yatika Llmited arc being taken into consideration for

detcrmining the rights ol the allottee(s) qua the reljels sought by rh.

complainants-allottees.

Proiect and unitrelared details
'1-he particulars of the project, the details olsale corrsideratiolr, rhe amount

paid by the complainant(s), date ofproposed handingoverrhe possessio..

delay period, ilany, have been detailed in the following iabular fornr:

CR/7485/2022 titled as yoganiler Kumar Sharmo & promeshwori
Sharmo Vs. M/s Yatika Limited
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l

58

t. High Street at INXT, Sector 83,

113 0f2008 dared 01.05.200{l

31.05.201A

Registered vide no.263 ot201
dated 03.10.2017 tor 14918.2t

valid upro- 02.10.2022

2.

3.

HBER4 reeistcred o.nor

Unjt no. as perthe Allotment 159, 1j floor

(page 60 olcomplaintl

u nrt admeasunng 805 sq. ft. (superareal

7. Allotment letrer dared 20.04.2016

(page 60 orcomplaint)

8. Assured return/ commifted
return as perallotment letrer

The developer shall remit
assured return of Rs, 85.03/- |
.q, ft. Iill completion of
burlding lt is stated rhat
Project h in advance sEges
const.uction ann the devclo
based on its present pla.s .
estimates a.d subrect to all I
exceptions, cont€mplates
complete construction of rhe s

0uilding/sa,d commc(ial L

The Allottec authonzes
developerto lcasc our the sard u
whrch is part of the commer
complex (hention name or
pro,eco and as.ees lhar
oblisation of the develo.er (hrl
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to leasethe said uniralong-rth the
other commercial spa.es in rhe
cohmercial conplex. Tie d evelopg
shall leas€ the unit along with th.
Premises @100/. per sq ft.
However, in rhe evenruality rhe
achieved lease return beinS hLgher
orlowerth.n Rs.l00/- persq ft. rh.
rollowing would b€ app!cable.
a. lf theachiev€d.enrai ist.ss rh.n

Rs.100/ persq.ft. th€nyou shalt
be relunded @150/ per sq.fr.
(Rupees one Hundred Fifty) for
every Rs.l/- by whrch achrcved
rental is l€$ then Rs.100/. p€r

b. lf the achieved rental rs nore
then 100/ per sq. fr shrtL be
liable to pay addirional sates
consideranon @ Rs.7sl per sq
ft. for every rupee ofaddirional
rental achieved. IPage 61 of th€

Due dare ofpossessron Cannotbe asccrtained

Rs

(page 58 ofcomplainrl

[pdge 58 orcomplarnt]

OrLUprt on cernfr.ate

53 35,000/

Rs-29,64,235 /

Amount of assured return
paid by the respondenrs to

k.1o,69,97 4 / .

lPase 3 oireplyl

Date oi builder buyer

Total sale conside.ation as

perstatementof account
which starts on 14.04.2016

10.

11,

8

5



the complainants ti11 0ctober
2018

HARERA CohpLarnt No 74a5 dnd 7487 oT 21122
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GURUGRAIT/

Facts ofthe complaint

The complainants have made the following submissions in the comptaint:

That the complainants, based on the assurances madc by th.
rcspondents, agreed to purchasea commercialspace in rhe conrm$cr.rt

complex p.oject named HIGH STREET AT INXT'/ ,pyR@tNXT, ,Dd

accordingly submitted an applicarion dated 04.04.2016. 'the

complainants made a paymentofRs.29,11,886/- againsr a totataSrecd

basic sales price/cons,deration of Rs.56,35,000/, in terms ot rh.

agreed 'Possession Iinked payment plan'as balance outstanding was

payable on offer ofpossession.

That the respondents thereafter vide Letter 0f Allormenf dated

20.04.2016 confirmed the allotment of shop/unit number ts9

admeasuring 805 sq. ft. [super areal situated on rhe first floor in thc

comme.cial proj€ct''High Street at INXT', Secro183, Gurugrrm,

Haryana. The respondents along with the Lette. of Allotment d.red

20.04.2016 also enclosed two separate cheques favou.ing each ollhc
complainants towards payment ol Assured Rerurn/commrtment

charges fo. the period 04.04.2016 trll May 2016 as refl€cted thercin.

'lhe respondents continued to pay the 'Assured lterurn' rjll

0ctober.2018.

That according to clause 3 ofrhe terms & conditions olthe't.etter ot

Allotmenf dated 20.04.2016, the respondents confirmed & underrook

to paylremit an assured monthly return of Rs.86.03 per sq fi. till
completion of the building. lt is further srared in clause 3 rhat thc

b.

rrg, I ,i.r0
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projectis inadvancestages of construction and rhe developer based on

its present plans and estimates and subject ro atl just except,ons,

contemplates to €omplete conskuction of the said bu,ldins/said

commerc,alunit soon. Thatthe respondents rurther in terms oictause

4 of the Letter of Allotment' obtained authority ro lease out rhe said

unit along with other commercial spaces in the commercial co m plex @

Rs.100/-per sq. ft. However, in the evenrual,ty the achieved tease

return being higher or lower than Rs.100/- per sq.ft., the iollowing

would be apphcable,.e, o.l

d That in April, 2018, the respondeots sent communicatjon dated

24.04.2018 enclosing therewith two(z) copies of Builder Buyer

Agreement' in respect of the subject unit requiring signing and

execution ofthe saare along with an invoice oleven date demanding

Rs.23,600/- to'rrards the cost of agreement execution,REM

registration. The said agreement were duly signed by complainanrs

and acknowledged by the respondents on 07.05.2018 along wirh

payment of Rs.23,600/- vide cheque no. 602205 dated 06.05.201u

under covering letter dated 08.05.2018 which was acknowledsed by

the respondents on 08.05.2018.

That in July,2o18 the respondents again sent communication dared

17.07.2018 enclosingtherewith rwo(2) copies of revised 'builder buye r
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l.

h.

agreement' in respect of the subject unit requiring siSDing and

ex€cution o[the same with one undared enclosure citingchange in the

rules & regulations ofreal estate industry. The same were duly signed

& executed by the complainants and senr back und€r covering letrer

dated 04.08.2018 further irwas also acknowtedged by the respondenrs

on 06-0a.2018.

That it is clearly & unequivocally evident rrom clause,3 oirhe terms &

conditions of the 'Letter of Allotment dated 20.04.2016' that the

.espondents were and are underobligation ro pay the'assured return'

tillcompletion ofthe building and'rental return'in terms of clause-4

after the completion ofbuilding.

That the complainants have remained in constant rouch all along with

the respondents wr.t, release/payment of ourstand,ng'Assured

Return' as well as sfatus & progess ofconstruction but thear response

&assurance has always remained misleading& fraudulenrwithour any

,ntention to fulfill.

That the respon+nts & its promoters have unjustly enriched

themselves by stopling & denying the payment ofthe dueamounts of

'assured return'to the complainants from November,2018 and undue

advantagetakenbytherespondentsotthecomplainant'ssituation.'lhe

principle of natural justice and equiry strictly demands rhar the

outstandingpaymentof 'assured return'w.e.t November,20lShaving

accumulated to the tune of Rs.3 3,93,415/- till November,2o22 ,s paid

by the respondents forthwith with appropriate rate ofinterest in rerms

of the RERA rules & regulations and further paymerts of'assured

return'continue to be paid on monthly basis regularly & strictly in
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terms of the Letter 0f Allotment dated 20.04.2016'. The 'Lerter of

Allotment' dated 20.04.2016 clearly establ,shes the buyer promorer

relationship, and payment ol'assured return' arises out of thc same

relationship, therefore this hon'ble aurhority has absolute jurisdictjon

to dealwith the issue of'Assured Return'berween the same parnes in

accordance with the provisions of section 11(4)(al of the Act which

provides that the promoter would be responsible forallthe oblisations

under the Act as per the agreement till rhe executton of transfer

instrument in favour ofthe alloftees.

i. Thatthe respondentshave obrained the signatures ofthe complainants

on several on€ sided standard pre-printed documenrs containing

totally unjust, unfair, arbitrary & illegal clauses & the co m plainants had

no option butto sign the same. The respondents should not beallowed

to misusethe same to thedisadvantage/derriment olthe complainants.

j. That the complainants had invesred their hard-ea.ned money in the

booking of the unit in the prcject in question on the basis ot false

promises made by the respondents and io order to aUure the

complainants. Hor Fver, the respondent have lailed to abide all thc

obligations of him stated orallyand under the bu,lder buyer agreement

duly executed between boththe present parties.

k. That the complainants teel cheated at the hands ol the respondents.

The respondents have grossly been dencient in service and their acts

tantamountto cheatin& fraud, breach oftrust, un[air trade practice and

gross breach ofthe terms and conditions ofthe'Letter ofAl,otmenr'as

well as violation & contravention of various provisions of the Real

Estate [Regulation and Developrnent) Act,2016 & relevant rules.
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Therefore, the present complainants are torced ro flte presenr

complaint before this hon'ble authority under secrion 31 oirhe Act of
2015 read with rule 28 oi the rules of 2017 to seek redressat ot the

gri€vances against the respondenr company.

C. Reliefsought by the complainants:

7. The complainants have sought lollowing retief[s)

.. Dirccl the respondents to pay outsranding assured return froir)

November 2018 till today along with inrerest to the comptainants.

b. To pay assured return on monthly basis further rill compterion of

project/oiler of possessron after obtaining OC & orher necessary

c. To register 'bu ilder b uyer agreement'& ro complete the project in srrict

co nto rmity with original plan with o ut making any changes o t any naru rc

d. To handover physical possession of the subject unit after physicat

demarcation as lockable unit.

c. To execute and regrster conveyance deed of booked unit Ln iavour ol

complainants arter completing construction and ohtarning occuparron

certificate & other necessary clearances.

t To pass order/directions lor investigarion (lorensrc audrrl.

g Litigation cost.

h. Any other relielwhich this hon'ble authority deems fii and propcr

8. 0n the date of hearing, rhe autho.iry exptained io thc rcrpondc r,

/promoters about the cont.aventions as alleged ro have been.omnritted in

rclation to section I1(4) (al oithe Act to plead guilry or not to ptead ptritry.
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Reply by the respond€nts

The respondents contested the complaint on the following grounds:

a. That it ,s an admtted fact thar by no srretch of imaginarion it can be

concluded thatthe complainants he.ein are "attottees/consumers ', they

are simply the investors who approached the respondenrs for

investment opportunities and for sready committed rerurns and rentat

income. That the complainants being investors in rhe proiect has no

locus standito file the present complaint-

b. That in the year 2016, complainants learned about rhe commercial

project launched by the respondents under the name and title'Vatika

High Street at INXT'situated at Sector-83, Shikohpur, Gurugram,

Haryana f"pro,ectJ and repeatedly visited rheolfice olthe respondenrs

to know the details ofthe said project.

c. That the complainants, vide an applicaLion form dated 04.04.2016

applied to the r$pondents lor provisional allotmenr ol the unjt.

Pursuant thereto, unlt bearing no 159,1, Floor, admeasuring 805 sq. it.

(tentative area) was allotted vide provisional allotment lerter dared

20.04.2016- The cDmplainants consciously and wilfully opted lor

assured return payment plan for remittance of sale consideratjon fo r the

unit ,n question and further represented to the respondents thar rhey

shall remit every instalment on time as per the payment schedulc.

Thereafter, considering the future speculative gains, the complainants,

from April,2016, at their own will started making the due payment

towards the agreed sale consideration of the said unit with the sole

intention ofmaking income from the same. That it is submitted ihat ar

the time of booking ofthe said un,t, the complainanrs were made clear

9
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that the said allotment is tentative subject to the approvalofconcerned

competent authorities.

d. That the allegations levelled by th e co m plainanrs arc roralty baseless a nd

that the sale consideration ofthe said unit was Rs. 56,:15,000/. .xclusivrl

of rcgistration, stamp charges and other charges extensiv. and

independent enquiries with regard to the p.oject.

e. That it is submitted that as per claus. 2 of the nllormenr lert.r, rtr.

complainants were supposed to execute the buyer's agreemenr wirhif
thc stipulated time but on the contrary, the conrplairranrs have f.Ilcd ro

execute the same till date. 1t is noteworthy to mention drat thc

respondents had approached the complainanrs on number ofoccnsions

in order to execute the said agreementbutthe sanre was delayed on onc

pretextorthe other. itissubmitted that the respo nden rs cvcn for!!ardcd

the copies ol the buyer's agreement vide letrers dated 24.0.1 201U rnd

17.07.2018 but no heed was given to the legirimar. requests or rho

respondents. 1t is denied rhat the respondents havc scnr any und.(cd

enclosure citing change in rules and regularions of real esrate indusrry

And it is also denied that th e com plainants have submitted the execured

agreement back to the respondents.

f lt is submitted that the complainants themselves have defaulted in

execution oithe said agreement and through this complainr cannor rakc

the benefit of their own wrongs. Ihat the respondents were ahlay!

willing and has complied with all its obligations.

g. That the application form and the allotnient lerter.xccured bcrwec. ih,r

parties was in the lorm of, an "investment agreenrenf'. That lhr
.omplainants had approached the respondents as investors looking for
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certain investment opportunities. Therefore, rhe allotmenr of rhe said

unit contained a "lease clause" which empowers the developer to put a

unit ofcomplainantsalongwith the other commercial space unit on tease

and does not have "possession clauses", ior physicalpossession. Hence,

the embargo ofthe realestate regulatory authority, in toratty, does nor

exist. That it is also most humbly submifted that the present comptainr

is not ma,ntainable and the complainants here,n have no locus standr.

The complainants merely seektoearn profits.

h. lt is relevant to note that as per clause 5 of rhe allotment letter dated

20-04-2076, the allottee authonzes the developet to leose out the said untt,

which is port of the commerclal conplex and ogrees that the obligotion ol
the developer sholl be to lease the said unit along with the other

commerciol spoces in the comnerciol complex. The developer shalllease

the unit along with the premises @Rs 100/- per sq. ft. That in any case

whatsoever, the aspect ofleasing ofthe unit and the,nvestm€nr of rhe

complainants cannot be dealt with by this hon'ble aurhority.

i. That the said unit was to be leased out along wirh other commercial

spaces in ihe said project. Moreover the complainants have murually

agreed and acknowledged that upon complelion of the said unit, the

same shall be leased out. As stated herein above, ir is clear that rhe

allotment letter stipulated the provision of lease and admitredly

contained a lease clause. lt is submitted that the compla,nants were well

aware ol the fact that the said unit was subiect to be leased out post

completion and the same was evident from the clauses ofth€ allotment

letter.
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j. That,nspite after payingthe commitred returns as per asreed terms, the

respondents were commtted to complete the consrrucrion of rhe project

but the same was subject to various obstactes in midway oi the

completion of the project which were beyond the control ot thc

k. That it is humbly submitted befor€ the Hon,ble Authoriry rhat the

.espondents were always prompt in making rhe payment of assured

returns as agreed under the agreement. tt is not our or rhe place to

mention that the respondents herein had been paying the committed

return every monrh to the complatnants without any delay stnce

04.04.2016 till Ocrober 2018_ tt is to note thar as on 30.10.20i8, the

complainants herein had already received an amo un t of Rs.1o,6g,g7 4 /-
as assured return as agreed by the respondents under the aforesaid

agreement. However, post october2018, the respondenrs could not pay

the agreed assured returns due to change in rhe legal position and the

illegaliry ofmaking the payment of the same.

l. That the complainants are praying for rhe retief of ,assured returns,

which is beyond th. jurisdiction thar this Ld. Autho.iry. That irom the

bare perusal of the Act, it is clear that rhe said Act provides for three

kinds ot remedies in case of any dispute between a developer and

allottee with respect to the devetopment of the project as pe. the

m. That the issue pertaining ro the assured return is already pending aor

adjudication before the Hon'ble Punjab and Haryana Hish court

wherein, the Hon'ble High Court jn the matter of,Vattko Limited ys.

Union of Indio ond Anr.' in CWp No. 2o740 of 2022, had issued notice

Complaint No 7485 and 7487 ot 202Z
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to the respondent parties and had also restr:ined the competen!

authorities from takjng any coe.cive actions againsr rhe respondcnt in

this matterin criminalcases for seeking recovery against the deposits ritl

the next date ofhearing.

n Thatthe respondents cannot pay 'i:tssu red returns to the conrptrir.urs

by any stretch oiimagination in rhe view olthe prevaiting tegat positron

That on 21.02.2019, the Central Government passed an ordrnan.c

'Banning oi Un.egulated Deposits, 2019", to srop th. nr.na.c oI

unregulated deposits and payment of rcrurns on such unrcgulared

deposits. l'herealter, an act titled as The Bannrng of Unrcgul.red

D€posits Schemes Act, 2019" (hereinaltet reJerred ta os the UUDS Act )

was notif,ed on 31.07.2019 and came inro lorce. That under rhe sard Act

all the unregulated deposit schemes have been banned and madc

punishable with strict penal provisions. That berng a lawabiding

company, by no stretch ol imagination, the respondcnts couLd hrvc

cont,nued to nrake the payments ofrhe said assured .eturns in vro:arion

of the BIIDS Act. 'lhc complainants cannot, undcr rhc g.rrb ot said rhc

agreement, seek enforcement or specific performance olan invcstnrent

return scheme before this hon'ble tribunal, which is specitically barrcd

and banned under section 3 of the BUDS, Act, hence rhe prcscnr

complaint deems dismissal.

o. That the completion ol the said unir was sublect to lhe midwav

hindrances which were beyond the control of th. rcspondcnts ard, in

case the construction of the sajd commercial unit was delayed due ro

such 'lorce majeure'conditions the respondcnts was enntled for

extension ottime period for completion. A.d, nr .ase the consrucr10n oi
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the said commercial unit was delayed due to such ,Force Majcure,

conditions the respondents were entitled ior exrension of t,me perjod

tor completion. Thar a period ot582 days was consumed on account ot
circumstances beyond rhe powerand cont.otof rhe respondents, owing
to the pass,ngoforders bythe statutory au rhorities.

p. It is further submitted that the complainants are attempting ro seek an

advantage ofthe slowdown in th€ realestate secror, and it is apparenr

arom the facts of the present case. The main purpose of the present

complaint is to harass the respondents by engaging and ignjting

frivolous issueswith ulterior motives to pressurize rhe respondents.

q. That the complainants funher harped that the respondents have faited

to oflertimely possession ofth€ said unit.ltis pertjnentto notetharsajd

allotment was in the form ofan investment, the same does not stiputate

about the possessiorL It is furrher submitred that the complajnants are

attempting to seek an advantage of the slowdown in the reat estare

sector, and it is apparent from the facts ofrhe present case. Thus, the

present complaint is withoutanybasis aod no causeofaction have a.isen

tilldate in favour ofthe complainants.

r. That it is submftted thar rhe respondents never represented rhe

complainants thatthe said unit would be physically handed over ro thc

complainants. That as per clauses oi the apptication forn and thc

allotment letter, itwas clearly agreed berween the parties that the unir

shall be deemed to have been legally possessed by the comptainants.

Moreover the complainants have duty accepted that th€ respondents

have the leasing rights overthesaid property.It is furrhersubmined rhat

none oithe reliefas prayed for by the complainants are sustainahle, in
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the eyes of law. Hence, rhe complaint is tiabte to be dismisscd wirh

impositio. ofexemplary cost lor wastingthe precious rime and eftorts of
theautho.ity. The complaintis an urterabuseofthe process of taw,.rnd

hence deserves to be dismissed.

10. Copies of all the relevanr documenrs have been tited and ptaced on the

record. Their authenticiry is not in dispure. Hence, rhc comptain( can bc

decided based on theseundisputeddocunr.ntsand subnrission madebv thc

E. lurisdiction ofthe authority

11. The respondents have raised preliminary objection regarding jurisdrcrion

ofauthonty to entertain the presentcomplainr. The aurhoriry observes rhar

it has territorial as well as subject matrer jurisdicrion ro adtudrcare the

prcsent complaint forthe reasons given below

E.I Territorialiu sdiction

12. As pcr notification no. r /92 1 2017 ll CP datcd 14.1 2 201 7 jsNed by l own

and Country Planning Departmenr, ihe jurisdiction of Reat [sratc

Regulatory Authority, curugram shall be entire Curugranr Disrrict for rI
purpose wjth offices situated in Gurug.am. In the present casc, the prolcct

in questron is situated within the planning area of Curugram Disr c(.

'l'herefore, dris authority has complete terrirorial junsdrcrion ro deat with

the present complainr.

[.ll Subjectmatteriurisdiction
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section 11(4)(a) of the Act,

responsible to the alloftee as

reproduced as hereunder:

Complarnt No.7435 and 7437 ot 2U?Z

2016 provides that the promoter shall be

per agreement lor sale- Section 11(4llal is

ll

14.

t.

settionll(1)(a)
tte rdpahsible fa. all obligorions, .esponsibilntes and funcdon\ utujer
the pr ovi sion s aI this Ac t ar the tu le s o n d res uto t Dns na d e Lher e unrl e t
ot to the olloxees os pertheoa.eement f.t sote, or to the o\tu.iotbn
of allattee\, os the cose no! be, till the .anveyonce af olt the
oportmentt plotsor butldings, os the cose nat be, to the ollaxees, at
the cohmon drcos ta the asociotian oJ otlauees ar the ..nletent
outhorlty,as the cose noy be)

Section 34-Functions ol the Authortry:

34(' olthe Act p.ovjd$ ta ensure comptionce althe ahttlrohn'.an
u pon the p.anatert, the o I lottees d nd the.eo I es tole ult e n ts u nde t th \
Actond therulsand tugulottors nade theemdq.

So, in v,ew of the provis,ons of the Act quoted above, the authorty has

complete ju risdiction to decide rhe complaint regarding non,compliancc or

obligations by the promorer leaving aside compensation which is ro bo

decided by the adjudicating om€er ifpursued by the complainanrs ar a tar.r

stage.

Findings on the objections raised by the respondents

F.l Objection regerding maintainabitiry of complainr on accouni of
complainant beidgiDvestor

15. The respondents took a stand rhat the complainants are investors and not

consumers and therefore, they are nor enrirled to the protedion ofrhe Acr

and thereby not entitled to llle the complaint under section 31 ofthe Acr.

However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter ifhe contravenes or violatesany provisions

oftheActorrules or regulations made th€reunder. Upon ca.eful perusal of
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cond,tions ofthe allotment letter it is revealed that lhe

complainants are buyers, and they have paid a considerable amou nt to rhe

respondents-promoters towards purchase of unit in irs proiect. At this

stage, it is important to stress upon the definition ol term altottee undcr the

Act, the same is reproduced below for ready reference:

"2[d)'ollottee' in relonon b a r@1 estote project deans the person nt whon
o plot, oparthent or building, os rhe c6e noy be, hos been otlot\d, etd
[wh.ther as treehotd or leaehotd) ot otheNhe tronsJercd by the prcnoter,
ond includes the pe6on who stbeguentlt ocquies the soid ollornent
through sole, transler ot otheMise but does not ihclude a person to whon
such plot, oportnent or building, as the cose noy be, is giv.n on rcnt)

16. In view of the above-mentioned definition of "allottee" as well as all the

t€rms and conditions ofthe letter ofallotment executed between promoter

and complainants, it is crystal clear that the complainants are allott€eGl as

the subiect un,t was allotted to them by the promoter. The concept ol

investor is not defined or referred to in theAct.As perthe definition given

undersection 2 ofthe Act, there will be "promoter" and 'allo$ee" and there

cannotbe a pariy havirg a status of"investor". Thus, the contention of the
!

promoter that the allottee being investor are not entitled to protection of

this Act also stands rejected.

F,ll PeDden.y of pedtioD before Hor'bl. Punjab and Hary.ra High Court
..gardin8 asDred return

17. The respondent have raised an objection rhar the Hon'ble H,gh Court of

Puniab & Haryana in CWP No.26740 o12022 titled as "Vatika L,mited Vs.

lJnion of lndia & Ors.", took the cognizance in respect ol Banning of

Unreeulated Deposits SchemesAcl2019 and restra,ned the Union oflndia
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and the State of Haryana from taking coercive sreps in criminal cases

registered against the Company for seekiDg recovery againsr deposirs ritl

the next date ofhearing.

18. With respect to rhe aforesaid conrention, the authority ptace reliancc on

order dated 22.11.2023 in cwp No.26740 of 2022 [supra), whereby tbc

ilon'ble Punjab and Haryana High Court has stated t har,,...there is no stay

on ddjudication on the peu n0 ctvit appeats/petitions beJore the Reat

Estate Regulatory Authoriy os abo agoinst the investigating agencies

and they dre at liberE to proceed lurther in the ongoing matters thot

are pending with them. There is no scope lor any further ctorilication,,
'lhus,inviewof theabove,rheauthoriryhas decided to procccd furrh.r ilrth

C. tindings on ihe r€liefsoughl by the comptainanrs

G.l Assured return

19. The complainants are s€€king unpaid assured returns on monthly basis as

per addendum to t$e a8reement at the rates mentioned therean. Ir is
pleaded that the rcspondents have not comptied with the terms and

conditions ofthe agreement. Though for some time, the amount ofassured

returns was paid but later on, the respondents refused to pay the $ine by

taking a plea that the same is not payable in view ot enactment ot rhe

Banning of,Unregulated Deposir Schemes Ac! 2019 (hereinatter .eferred to

as the Act of2019), citing eartier decision ofrhe authoiqt tBthinjeet A Anr.

vs. M/s Londmark Apaftnents pvL Ltd., conptaint na 141 ol201A) rlhereby
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rehef of assured return was declined by the authoriry lhe authoriry has

rejected the af,oresaid objecrions raised by rhe respondents in

cR/7485/2022 titled as yogander Kumor Sharma dnd onr. vs. vatika

,ad. wherein the autho.iry while r.iteraring the principtc of prospccriv.

.uling. has held rhat the authority can take ditierenr view trom the carticr

one on the basis ofnew iacts and law and rhe pronouncements made by thc

apex court oithe land and itwas held thatwhen payment ot.rssurcd r.turns

is part and parcelofbuilder buyer's agreement [maybc there rs a clausc in

that document or by way of addendum, memorandurn ot undcrstandtnil or

terms and conditions ofrhe allotment of a unitl, then the bu dc. is trabtc to

pay that amount as agreed upon and the Act ot 2019 does nor crcatc a b:rr

for payment ol assured returns even after coming into operation ds rhr

payments made in this regard are protected as per section 2t4l(tl(iii) ofrho

Act of 2019. Thus the plea advanced by rhe respondenrs is not sustarnabte

in view olthe aioresaid reasoning and casc cited abovc.

20. The moneywas taken by rhebuilder as deposjt in advance againsralotment

otimmovable propertyand itspossession vvas to be offered within a cerrain

period. However, in view of taking sale consideration by way ol advance,

the builder promised certain amountbyway ofassured returns fora certain

period. So, on his failure to fulfil tharcommitment, the alottee has a right to

approach the authority for redressal of his grievances by way of filing a

complaint.
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Thebuilderir liable to pay that amounr as agreed uponand.an,ttakea ptea

not liable to pay the amount of assured rerurn. Moreover. an

agreement defines rhe builder/buyer retationship. So, it can be said rhat the

agreement for assured returns betwe€n the promorer and allotee a rjses ou r

ofthe sarne relationship and is marked by rhe or,gjnal asreement for salc.

ir is

22. It is not dispured tharthe

not obta jned registration

respondentsarea realestare developer, and ir had

LnderiheAcror l0ln torthe I o ctr rn q- ^r ,r.

whrch rhe ddvdncF hd, be"n e,, rvcd b) t\"However, the project

developer from the allortee is an ongoinB projecr .rs per scction :l(ll ol rhc

Act of 2016 and, the same would iall within the jurisdiction otthc authonry

for giving the desired reliet to the complainants besides initiahn8 pcnaL

proceedings. So, rhe amount paid by rhc complainants ro the buitdcr is a

regulated deposit accepted by rhe tarer from rhc tonner agairs! th.

inrmovable proper$,to be transferred to rhe altotte. tateron.

23. 0n considerat,on of documentsavailableon record and submissions mndc

by the complainants and therespondents, theautho.iry is sansficd that thc

contravention ofthe provisions ofthe Act. The subject

unir was allorred ro rhe (omptarnanrs vide allotment lerter dated

to the complainants-allottees jn

letter wh,ch states that Ih?

20.04.2016. The assured rerurn is payable

terms of clause 3 of the said allotmenr

developer shallremitan assured return of k. 8603/.per sq. ft tillcompteron

of the building.". Clause 4 ofrhe said lenerofallotment, furtherprovjdes that

the obligation ofthe respondents promoters to tease the premises. 1n
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the presenrcase, the respondenrs has paid an amounr o1Rs.10,69,974l ro

the complaimnts towardsassured return tillOctober 201U and has stopped

pay,ng it thereafter by taking a ptea of the Banoing ofUnregulated Deposit

Schemes Acf 2019. But rhat Act of 2019 does not create a bar for payment

olassured returns even after coming inro operation and the payments made

jn this regard areexempred as persection 2(a)(iii) otthe above menrioned

24 In the present compja,nr, admittedly, OC/CC in respect ol the project in

promoter tillth,s date. The authorirynorbeen recerved by the

that lhe consn uction cannor be deemed to complele Lr lrt rhF

0c/cc obtained from the concerned authority by the respondcnts

promote.s for the said project. Thus, the liabiliry otthc respondent to pay

assured rerurn as per the terms oi the allormenr is str conrrnuinS.

Therefor€, considering the facrs of the present case, the respondcnts .rre

direct€d to pay the amount ofassured rerurn at the agreed rate i.e., @ Rs.

86.03/- per sq. ft. per month from rhe date the paynrcnt ofassurcd rerunr

has not been pajd i.e., November 2018 til rhe dare ofcomptetion ofthc

buildins.

25. The respondents are directed to pay rhe ourstanding accrued assured

return amount till date at the agreed rate within 90 days from the date of

thrs order aher adtusrmenr ot oursranding dues. rl

complainants and failingwhich tharanount would be payable with inrerest

@ 8.850/o p.a. t,ll thedate olactual realization



26

HARERA Complarnt No. 7435 and 7487 or2022

GURUGRAIM

I.Il To register 'build€r buyer agreement' & to comptere rhe project
in strict conformity lvlth originat ptan without making any
changes ofany natu!re in same

With respect of the aforesaid reliel the auihoriry observes thar tirc

respondent have sent a le$er dated 24.04.2018 ro rhe comptainanis ft)r

execution ol builder buyer's agreement tn respcct of rhe sanrc. the

complainants have placed on record a letter dated 07.05.201U, wh.reby

they have stated that theyare giving rwo signed copies to the respondents.

It is also pertinenr to nore here rhat the said letter dared 07.05.2018 atso

bears the acknowledgment signature of the official of the respondenrs

company alo ng with the stamp of the respo nden ts .om pany S ubscqu c n rly,

the respondents had again sent a lerter dated 17.07.2018 to rhc

complainants for execution ofthe builder buyer agrecment stahnA rhar,,45

rauwauld acknowledge and canlrn that there ate canstontdcvelapntent tn

the rules and regulations in the Real Estate indusLry we need ta a(lhere to

guidelines being set far the beneJit ol bath partjes entering tnta the

agreement.' lt is matter of record rhat vide letter dared 04.08.2018, rhc

complain:nts have again senr the signed copies to rhe respondcnr .nd rhe

said letter also bears sign along with stamp oithe respondents compnny

Keeping in mind the aforesaid documents, it is observed that rherc is trxrtv

on the part ofthe respondents to execute rhe buitder buyer agreemcnr. As

pe. provisions of section 13[1] of rhe Ad ot 2016, rhc promorer cannot

accept a sum ofmore than ren percent of the cost oithe aparrment, ptor, or

27.
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building as the case may be from a person at the time otrhe ex.cution otth.

agreement to sell. section 13[1) ofthe Acr of 2016 is reproduccd as under:

''13 (1) A p.onaEr tholl not occept a s?n norc than ten per.entolthe.analfie
apatthena plot, at buildihg os the cose noy be, os on odvunce payncnt a. on
apphcotian ke, fram o pqsan ||thoutlBt enter ns inta o wtnLen asreenenL I
satewth such persoh ond restnet rhe toitl osrccn)eht lor sule, mdet ahr kM ltr
thetime being in lorce."

28 Thus, the respondents are di.ected to execute rhe builder buycr agreemenr

as per provisions of the Act of 2016 and model buitder buycr agrecnrenr

within a period ol2 monrhs lrom the dare ofthis order.

f.lII To handover physical possession of the subj€ct unit after
physical d€marcation as lockable unit.

29. 'lhe authority observes that in the present case, the complajnants havc

aailed to point out any relevantclause in the apptication form and ternrs ol

letter of allotment whereby rhe respondents were tiabte ro handovcr rh.

phys,cal possession of the subjed unir to the comptainants r\4orcovcr,

clause 4 of the said letter of allotment further provides thai I is thc

obligation of the respondents promorers to leas€ rhe premises. t hus, in

v,ew of the aloresaid discussion and terms of the attornrent tctter. no

direction for handover of physical possessio n can be given ar rhis strqc.

F. lll Conveyance deed
30. With respect to the conveyance deed, secrion 17 (1) of rhe Act deals r!itI

duties ol promoter to get ihe conveyanc€ deed executed and thc sanre is

reproduced below:
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A).fhe prcnotetshotlexecutearesistered coneeyn.e deed in lotour of
the ollottee olong with the undieided propartionote title in the conhon
oteas ta the o$ociorion of the allotees or the conpeknt o horit)t, os the
cose nay be ond hand ove. the physkol pase$ion oltheplatoportnent
of building, os the cose not be, to the ollotzes and the connon oreos to
the assaciotion oI the ollottees or the conpetent outhorirr, os rhe cae
not be, in o rcol estote proted, ond the othet le dacuhehts pertoining
theteto wirhin speciled periatl 6 pet sdnctioned ptons os provided under
thelocollawt:

Provided that, in the obsenc. ol ont locot |o\|, convetonce d.ed in ldvour
oI the ollottd ot the o$ociatio^ ol the oltottees at the conpetent
authority, as the cose noy be, under this section sholl be carried out b!
the prcnoter within three nanths ftad dote ol 6sue al ortpohcy
certilicote"

31. The authority observes that OC in respect ofthe projedwhere the subject

unit is situated has not been obtained by the respondents promoters till

dat€. As on date, conveyance deed cannot be execut€d in respect of the

subject unjt, however, the respondents promoters is contradua y and

legally obligated to execute the conveyance deed upon receipt oi rhe

occupation certificate/aompletion certificate fiom thecomperent authority.

ln viewofabove, the respondents shallexecute the conveyance deed ofthe

allotted unitwithin3 nronths from the receipr ot the OC f.om rhe concerncd

author,ty and upon payment ofrequisite stamp duty by the comptainants

as per norms ofthe siate government.

F.l. ltlgation cost

32. The complainants are also seeking reliefoflitigat,on cosr. Hon'ble Supreme

Court of lndia, in case titled as M/s Newtech promoters and Developers

Pv. Ltd- y/s Sute ol UP & OI' (civil appeal nos. 6't45.6749 of 202r,

decided on 11.11.2021), has held that an allottee is entitled tor ctaiming
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compensation under sedions 12, 14, 18 and sectioD i9 whi.h is ro be

decided by the adjudicating officer as pe. secrion 7i and rhe quanrunr ot

compensation shall be adjudged by the adludicarrng otricer havrns due

regard to the lactors mentioned in section 72. Theretore, (hc complarnrnts

are at liberty to approach rhe adjudicariDg otfi cer seekingconrpensahon.

H. Directions ofthe authority

33 Hence, the authoriq, hereby passes rhis order and issues rhc to towrng

dirsctions undersecrjon 37 oftheAct to ensure comptjance ofobtrgaLions

castupon rhe promoreras perthefunction entrusted ro rhe.ruthontv under

section 34[0 otthe Act:

i. lhe respondents are directed to pay the amount otassured r0tunr ar ttrr

agreed ratc i.e., @ Rs. 86.03/ per sq. ft per month trom rtre d.rrc thc

payment ofassured return has not been paidi.e., November 201U till
lhe ddte ot completion of the buitding.

ii. The respondenrs are directed to pay the ourstanding accrucd,rssurc.l

return amounr rill date at the agreed .ate wjthin 90 days trom rtrl] darc

oi this order after adjustment of ourstanding dues, it any, honr rhc

complainants and fajting which that amount rvoutd hc payablc wirh

inre.esr @ 8.8S% p.a titl the date otaduat reatization.

iii. l he respondents are d irected to executethe buitderbuyeragrccmcnras

per provisions of the Act ot 20t 6 and modet buitder buyer ag.cencrr

within a period of 2 monrhs from rhe date oirhis order

Compla'n( No 7485 and 74U? ol l0l2
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The respondents shall execute the conveyance deed ofthe allotted unit

within the 3 months from the from the valid offerofpossession after the

receipt oi the 0C trom the concerned authority and upon payment of

requisite stamp duty as per norms ofthe stare government.

The respondents shall not €harge anyth,ng irom the complainants

which is not the part ofthe builder buyer agreement.

34. This decision shallmutatis m to cases mentioncd in Dara 3 ol

35.

36.

Cumplaintt ttand drs copy of thh order shall be

ut_p
(viiay KulfarGoyal)

Ivlember

Date: t6-o4-2024

Curugram

s.\(4
^*


