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Complaint no.:
Date ofdecision:

Tanushree Gupta
R/o: - 84 - B, Ferozpur road, Rajguru Nagar,
Ludhiana

Versus

M/s Pivotal Infrastructure Private Limited.
Regd, Office at: 309,3'd floor, IMD Pacific Square,
Sector - 15, Part - , Gurugram, Haryana - 122001
Corporate Office at: - Plot no. 12, Sector - 4,

Faridabad, Haryana - - 121004

CORAM:
Shri Sanjeev Kumar Arora

APPEAMNCE:
Sh. Abhimanyu Rao (Advocate)
Sh. Siddharth Sejwal [AR)

ORDER

1. The present complaint dated 05.01.2023 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Acl,2076 (in short, the Act) read with rule 28 of thc

Haryana Real Estate (Regulation and Development) Rules,2017 (in

short, the Rules) for violation of section 11(4)(al of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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2.

Complaint No. 23 of 2023

obligations, responsibilities and functions under the provision of the

Act or the Rules and regulations made thereunder or to the allottees as

per the agreement executed infer se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

l

ng

S,N. Particulars Details

7. Name ofthe project Ridhi Sidhi, Sector 99, Gurugram

2. Nature of project Affordable group housing

DTCP license no. 86 0f 2014 dated 09.08.2014 valid
upto 08.08.2019

4. RERA Registered/ not
registered

Registered vide no.236 of 2017
dated 19.09.2017 valid upto
08.08,2019

5. Registration extension
vide no.

Harera/GGM/REP / RC / 236 / 2017 /
EXT /L77 /20t9
Dated 30.12.2019 Valid upto
31.08.2 0 2 0

05.09.2015

(page 13 of complaint)

6. Allotment letter

7. Apartment no. T3-0505, floor 6, tower 3 admeasuri
487 sq. ft. (carpet Area)

fpage 13 of complaint)

8. Date of Apartment
buyer agreement

L7.06.20L6

(page 20 of complaint)

9. Date of building plan
approval

17.L0.20L4

(page 01 of reply)

10. Date of environmental
clearance

22.01.20t6

(page 01 of reply)
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page 24 of

per demand

amount is
proceeding

LL. Possession clause 8.7 Possession

Except where ony delay is
account of reasons expressly p'

under this Agreement a

situotions beyond the reasona
of the Company and subje
Company having obtoi)
occupation/completion certil'
the competent authority

lgtrgL subject to timely poyn

Allottee ofqll the amounts Pa.

this Agreement and perform
Allottee of all other
hereunder.

72. Due date of possession 22.01.2020

(page 03 of complaint calcula
date of EC being later)

13. Total consideration Rs.19,98,000/-

(as per Clause 4.1 of BBA on
complaint)

t4. Paid up amount Rs.20,10,516/-

(page 53 of complaint - As

letter dated 30.04.2019)

lnadvertently the paid
written as Rs.21,06,982 in
dated 26.04.2024

15. Occupation certificate Not obtained

he said ADartment wi

Page 3 oi 16



trfl HARERA
GURUGRAM

16. Offer ofpossession Not offered

n.o4jf,3...._ 

-
(page 113 of reply)
Three lefters of cancellatir
placed on record dated
24.03.2077 and t}.tz.2\t
placed on record but same
void as demand letter date{
has also been affixed in reply

I to. Reminders

tion has been
d 29.03.2016,
)18 has been
e is held to be
ed 29.04.2023
ly.

B.

3.

Facts ofthe complaint

The complainant has made the following submissions: _

I. That the complainant along with their family members visited
the site. The location was excellent and they consulted the Iocal

representative of the developer. The local representative of thc
developer allures the complainant with specification of the
project.

II. That on 03.09.2015, the lead complainant paid an amount of Rs.

1,00,000/- as the booking amount. That the aliotment lcttcr was

executed between the complainant and the respondent on date
05.09.2015. The unit was booked and the total cost of the unir
arrived at Rs. 19,98,000/_ .That on date 11.06.2016, A pre^
printed one-sided, arbitrary and unilateral flat buyer agreement
for allotted unit/ flat no. was executed between parties. Thar as

per clause 8.1, the respondent had to complete the construction
of flat and handover the possession within 4 years from date of
grant of sanction of building plans for the project or the date ot
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III.

receipt of all the environmental clearances whichever is later.

This was as per rule 1..(iv) under the Affordable Housing Policy

2013, Notified by DTCP, Govt. of Haryana on date 1.9/0812013 n1

the Haryana Government Gazette. It is pertinent to mentioll

here that the environmental clearance was granted on

22.01.2016. Therefore, the due date of possession becomes on or

before 21.01..2020.

That on various demands of the respondent, she has already

paid an amount of Rs.27,06,982 / -(lnclusive of Taxes) and

Rs.20,10,516/- (Exclusive of TaxesJ till date to the respondent,

details of the payment is given below. She has approachcd the

respondent many times to provide the updated ledger but thc

respondent was not able to provide it. That the facts and

circumstances as enumerated above would lead to the only

conclusion that there is a deficienry of service on the part of thc

respondent and as such they are liable to be punished and

compensate her.

The cause of action again arose on various occasions, till datc,

when the protests were lodged with thc rcspondcnt about its

failure to deliver the project . The cause of action is alivc and

continuing and will continue to subsist till such time as this

Hon'ble Authority restrains the respondent party by an ordcr

ofinjunction and/or passes the necessary orders.

Relief sought by the complainants:

IV.

c.
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4. The complainant has sought following relief(sJ:

5.

I. Direct the respondent to pay interest @ prescribed rate on

delayed possession since the due date of possession till date of

actual legal possession.

II. Direct the respondent to complete and seek necessary

governmental clearances regarding infrastructural and othcr

facilities including road, water, sewerage, electricity,

environmental, etc. before handing over the legal physical

possession of the residential units, at the earliest as the project

is already delayed.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(+) (a) of the Act to plead

guilty or not to plead guilty.

Reply by the respondent.

The respondent has contested the complaint on the following grounds:

i. That at the very outset, it is most respectfully submitted that the

complaint filed by the complainant is not maintainable and this

authority has no jurisdiction whatsoever to entertain the prcscnt

complaint due to lack of cause of action.

ii. That the respondent was granted a license bearing no. 86 of 2014

dated 09.08.2014 for the development of an Affordable Croup

Housing Residential Colony on the land admeasuring arca of

6.19375 acres situated in the revenue state of village Kherki-Mar1a

Dhankot, Sector-99, Gurugram. The respondent thereafter, obtained

all the relevant approvals and sanctions to commence thc

construction of the proiect. The respondent obtained the approvals

D.

6.
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of the building plans vide approvals dated 17.10.20'14 and also

obtained the environmental clearance vide approval dated

22.0L.2016.The respondent further obtained the registration under

RERA Act and the respondent was granted the registration no. 236

of 2017. The said RERA registration was valid till 08.08.2019 which

was extended by this Authority till 31.08.2 020.

iii. That it is clearly evident from the aforesaid approvals granted by

the various authorities, that the respondent was entitled to

complete and build the proiect till 31.08.2020. However, due to the

outbreak of the pandemic Covid-19 in March 2020, a National

Lockdown was imposed as a result of which all the construction

works were severely hampered. Keeping in view the difficultics in

completing the project by real estate developers, this Authority

granted 6 months extension to all the under-construction proJects

vide order dated 26.05.2020. Thereafter due to the second covid

wave from January to May 2021, once again the construction

activities came to a standstill. The pandemic led to severe shortage

of labour which resulted in the delay in completing the construction

of the project for which the time of 6 months granted by this

Authority was not sufficient as the effect of labour shortagc

continued well beyond for more than 12 months after the Covid

lockdown. Furthermore, the pandemic lockdown caused stagnation

and sluggishness in the real estate sector and had put the

respondent company in a financial crunch, which was beyond the

control of the respondent company.

iv. That the construction of the project had been stopped / obstructed

due to the stoppage of construction activities several tinres during

Complaint No. 23 of 2023
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this period with effect from 2016 as a result of the various orders

and directions passed by Hon'ble National Green Tribunal, New

Delhi; Environment Pollution (Control and Preventionl Authority,

National Capital Region, Delhi; Haryana State Pollution Control

Board, Panchkula and various other authorities from time to timc.

The stoppage of construction activities abruptly had led to slowing

down of the construction activities for months which also

contributed in the delay in completing the proiect within thc

specified time period.

v. That the delivery of the flat by the respondent within the agreed

period of 4 years from the date of grant of building approvals or

from the date of grant of environmental clearance, which is later,

was incumbent upon the complainant making timely payments. The

complainant, in the present matter, had failed to makc timcly

payments and there were substantial delays in making the

payments of the due installments. Therefore, the complainant is

forbidden to demand the timely performance oI the'contractual

obligations' by the respondent, wherein the Complainant, himseli

had failed to perform his part of the 'contractual obligations' on

time.

vi. That the complainant had booked the unit in December 2018 and

was issued the allotment letter on 31.12.2018. The complainant had

visited the project site before booking the unit in the project.

Therefore, he was fully aware of the fact that the construction of thc

proiect was delayed. The complainant agreed to book the unit in thc

project knowing fully well that the construction of the proiect has

been delayed and the same could not be delivered in lanuary 2020
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but still the complainant went ahead with the allotment and chosc
to seek the allotment ofthe unit. The complainant being a purchaser
cannot now agitate that the construction of the project has been
delayed as the complainant ought to have made reasonable
enquiries and diligence prior to making the booking of the unit.
Hence, the present complaint is nothing else but a malicious attempt
to recover interest from the respondent.

vii. That the present proiect is an affordable group housing prolect
being developed in accordance with the provision of the Aflordable
Housing Policy, 2013. The allotment price of the unit was fixed by
the Government of Haryana and in terms of the policy, thc
respondent was paid the allotment price in installment. Though, the
allotment price was fixed by the Government in the year 2013 but
the same was not revised till date. Although the construction cost
was increased manifold but the Government had failed to increase

the allotment price. The Government had failed to take into accounr
the increase in the construction cost since the policy in the year
2013. If by conservative estimates the construction cost is dcenrcd
to have increased by 10% every year then till date the constructtotr
costs have got doubled since the date of promulgation of Affordable
Housing Policy,2013. The license for the projed Riddhi Siddhi was
granted on 11.08.2014 and the respondent was permitted to sell the
units at the allotment price of Rs. 4000 per sq. ft. the proiect is being

7.

constructed by the respondent and is near in completion.
Copies of all the relevant documents have been filed
record. Their authenticity is not in dispute. Hence,

and placed on the

the complaint can
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Complaint No. 23 of 202:l

8.

be decided on the basis of these undisputed documents and

submission made by the parties.

f urisdiction of the authority

The respondent has raised a preliminary submission/objection the

authority has no jurisdiction to entertain the present complaint.'fhe

objection of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes rhar ir

has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notification no. L/92/2077-1TCP dated 1.4.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. ln the

present case, the project in question is situated within the plannrng

area of Gurugram District, therefore this authority has conrplete

territorial jurisdictioh to deal with the present complaint,

E.II Subiect matter iurisdiction

Section 11(41(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement. Section 11(4)[a) is

reproduced as hereunder:

Section 71

(4) The promoter sholl-

(a) be responsible for oll obligotions, responsibilities ond functions under the
provisions of this Act or the rules qnd regulations mode thereunder or to the
ollottees os per the agreement for sale, or to the ossociotton ofollottees, os Lhe

cose may be, till the conveyonce of qll the apartments, plots or buildings, os

the case may be, to the allottees, or the common areqs to the ossociotion o[
qllottees or the competent authority, as the cose moy be;
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Sectlon s4-Functions ol the Authority:

34A of the Act provides to ensure complionce of the obligotions cost upon the

promoters, the allottees and the reol estote ogents under this Act ond the rules

and regulations made thereunder.

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a Iater stage.

F.

F.I

1-1.

Findings on the obiections raised by the respondent.

Obiection regarding delay due to force maieure circumstances

The respondent-promoter raised a contention that the construction of

the project was delayed due to force maieure conditions such as

various orders passed by the Haryana State Pollution Control Board

from 01.11.2018 to 10.11.2018, lockdown due to outbreak ofCovid-19

pandemic which further led to shortage of labour and orders passed

by National Green Tribunal (hereinafter, referred as NGT). Furthcr, the

authority has gone through the possession clause of the agreement

and observed that the respondent-developer proposes to handover

the possession of the allotted unit within a period of 4 years fronl thc

date of grant of sanction of building plans for the Pro,ect or thc date of

receipt of all the environmental clearances necessary for the

completion of the construction and development of the Project,

whichever is later." ln the present case, the date of approval of

building plan is 17.1,0.20L4 and date of environment clearance is

22.07.201-6 as taken from the documents on record. The due date is

calculated from the date of environment clearance being later, so, the-

due date of subject unit comes out to be 22.01.2020, which is prior to

the occurance of Covid-19 restrictions and hence, the respondent

Pagc11ol16
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cannot be benefitted for his own wrong. Though there has been

various orders issued to curb the environment pollution, but these

were for a short period of time. So, the circumstances/conditions after

that period can't be taken into consideration for delay in completion of

the project.

G. Findings on the reliefsought by the complainant:
G. I Direct the respondent to pay interest @ prescribed rate on

delayed possession since the due date of possession till date of
actual legal possession.

c.ll Direct the respondent to complete and seek necessary
governmental clearances regarding infrastructural and other
facilities including road, water, sewerage, electricity,
environmental, etc. before handing over the legal physical
possession of the residential units, at the earliest as the
proiect is already delayed.

12. In the present complaint, the complainant intend to contjnue with thc

project and is seeking delay possession charges as provided under the

proviso to section 18(1) oftheAct. Sec. 18(1J proviso reads as under.

"Section 78: - Return of amount and compensation

18(1). lf the promoter foils to complete or is unable to give possession of on
oporrment, plot. or buildng, -

Provided thot where an ollottee does not intend to withdrow from the project,
he sholl be paid, by the promoter, interest for every month of deloy, till the
honding over ofthe possession, at such rate os may be prescribed.

(Emphosis supplied)

13. The date of possession of the apartment as per clause g.1 of the

agreement, is to be calculated as 4 years from date oF grant of sanction

of building plans for the Project or the date of receipt of all the

environmental clearances necessary for the completion of the

construction and development of the project, whichever is later.
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Therefore, the due date is calculated 4 years from the date of

environment clearance(being laterJ i.e., 22.01.20L6 which comes our

tobe22.07.2020, as per the agreement.

14. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the

prescribed rate. proviso to section 18 provides that where an allottee

does not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduccd as

under:

Rule 15. Prescribed rute of interest- lProviso to section 12, section 1g
qnd sub-section (4) and subsection (7) of section 191
(1) For the purpose ofproviso to section L2; section 1B; and sub-seclions (l)
ond (7) of section 19, the "interest at the rate prescribed' sholl be the Stote
Bonk of lndia highest marginol cost of lending rote +20/6.:

Provicled thot in cose the State Bonk oI lndia morginol cost of lencling rote
(MCLR) is not in use, it sholl be reploced by such benchmork lencltnq rores
which the State Bonk of lndia may fix from time to time lbr lcndinq to thc
generalpublic.

15. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribcd rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

16. Consequently, as per website of the State Bank of lndia i.c.,

https: / /sbi.co.in. the marginal cost of lending rate (in short, MCLR) as

on date i.e., 26.04.2024 is 8.85%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2%o i.e., 10,85olo.

Complaint No. 23 of 2023
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17. The definition of term 'interest' as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay thc allottce, in casc ot

default. The relevant section is reproduced below:
"(za) "interest" meons the rates of interest payable by the promoter or the

ollottee, as the case moy be.

Explonation_ -For the purpose of this clause

[i) the rate of interest chorgeable from the ollottee by the promoter, in cose of
defoult, shall be equal to the rqte of interest which the promoter sholl be
liable to pay the ollottee, in case oldefault;

(ii) the interest poyable by the promoter to the ollottee sholl be from the dote
the promoter received the amount or ony port thereof till the duLe the
amount or part thereof ond interest thereon is ret'unded, ond the interest
poyoble by the allottee to the promoter shall be fron the dote the o onee
defaults in poyment to the promoter till the dote it is poidi'

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10.85% by the respondent

/promoter which is the same as is being granted to the complainant in

case of delayed possession charges.

On consideration of the documents available on record and

submissions made by both the parties regarding contravention oI

provisions ofthe Act, the authority is satisfied that the respondent is in

contravention of the section 11[4)(a) of the Act by not handing over

possession by the due date as per the agreement, The due date of

handing over possession is 22.U..2020. The respondent has failcd to

handover possession of the subject apartment till date. Accordingly, it

is the failure of the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possessron

within the stipulated period. Accordingly, the non-compliance of the

mandate contained in section 11(4)(a) read with proviso [o section

18.

79.
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1B(1) of the Act on the part of the respondent is established. As such

delay from due date of possession i.e., 22.07.2020 till offer of

possession of the said unit after obtaining the occupancy certificate

from the concerned authority plus two months or actual handing over

of possession, whichever is earlier, at prescribed rate i.e., 10.85 % p.a.

as per proviso to section 18(1J of the Act read with rule 1 5 of the rules.

20. Separate proceeding to be initiated by the planning branch of thc

Authority for taking an appropriate action against the builder as

registration ofthe project has been expired.

H. Directions ofthe authority

21. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(0:

The respondent is directed to pay interest on the paid-up amount by

the complainant at the prescribed rate of 10.85% p.a. for cvcry

month of delay from the due date of possession i.e., 22.01.20'20 rill

offer of possession of the said unit after obtaining the occupancy

certificate from the concerned authority plus two months or actual

handing over of possession, whichever is earlier.

The arrears of such interest accrued from 22.01.2020 till the date o[

order by the authority shall be paid by the promoter to the allottcc

within a period of 90 days from date of this order and intcrcst for

every month of delay shall be paid by the promoter to the allottee

before 1Oth ofthe subsequent month as per rule 16(2) ofthe rules.

Complaint No. 23 of 2023

the allottees shall be paid, by the promoter, interest for every month of

ll.
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case of default shall be charged at the prescribed rate i.e., 10.850/o by
the respondent/promoter which is the same rate of interest which

Complaint No. 23 of 2023

iii. The complainant is directed to pay outstanding dues, if any, after
adiustment of interest for the delayed period, thereafter the
respondent shall handover the possession ofthe aliotted unit within
30 days ofthe receipt of occupanry certificate.

iv. The respondent shall not charge anything from the complainant
which is not the part ofthe agreemenL

v. The rate of interest chargeable from the allottee by the promoter, in

the promoter shall be allottee, in case of default i.e.,
the delayed po charges as,es as per section 2(za) of the Acr.

22. Complaint stands

23. File be consign

Haryana Real

Dated:26.04.2024

?

I']age 16 ol 16

(sa$gei Kuma
.,/. Member


