
GURUGRAM

BEFORETHE HARYANA REAL ESTATE RECULATORY
AUTHORITY, CU RUCNAM

oLLst0zz

R/o D.100e, Ne$ Friendscolony, New

Almond lnlrabuild Priv.te l,'ntred
Resd.olfi.e: 71119?, Daepal,, Nehru

l

\h (h ida +erhr' 1:da\ (ad!oturel

sh vinayak cupu JAdvo.a@l

ORDER

fi led by the conplrinatrt/rLLottee trMs

sedion 31 ofthe Real E{atc (Resulation and Developmen0 Ad 20r6 t'i
shofr,thea.tl readwithrule:9ortheHary,n:RealE{ate(RgEUlationand

DeveLopmen, Rules, 2017 (in shofr, the Rulet ror violatioD or s.don

rrt4lirortheAdwhseinitnirteraliaprerribedtharihepronotershiLL

be responsible ror allobLisahons responribiliries and runc!on!uMe, rhe

pmvlsion of the Act or the rules 3nd resulations mad. thec underor to the

allofree as pcrtheagreement fdrsale executed interse

THARERA
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ta5p*!4eio 14 it rLrn

t^.FrFFno r+d umPr l

z.The paticula6 of the pioied, the detaik of sale 
'onsideratlon' 

the

amou.t pad by the .omplarnant, date of ptuposed handins ouer the

posse$ion and delay period, ifanv have been detailed in rhe to!lowinq

la !.r Fse io lrdonph I

[k+*.
L;l

L

l -m"r+-"..r+.
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1Ai, @sh at ie aNMna@ the 'wtt-t
.,tifi.ob tiaa the @npdrht ddha E

(ArrdmLB dbybdhs.Ffrtrs)

le rhcd by ,he @npL, nrnr m ia.sl

r Ihat the .omplainant, !!du.ed by various advetisem.nB ssued bvthe

respond.nt for their housiig proied Tourmahne rtu edatse.torl09

Cur3aon, Haryana applled for allotuent o, a reside

4r32,intower4onl8thfloor,rdnea$hngsuperareaol2l50sq rts ror

a robL srles .onsdeGtio, otRs r37,562s0/.

4 Thrt the conplainant pard a sum or Rs.27,36613/ towards pan

payment or the totalamount payabLc to the responde.t vide.heque ro

i HDFC Bank, and.heque no 3076ss

tured 17.0?.2014 drawn on HDFC Badk, atrd rhe rspondenr usued tr

re.eipcbearinSno 000967, 000963 drted zt 0l2014 &re.eLptsbeanne

m 001r13 001114 &00111s da@d r3.02 201.1

s. Tha( (hererrter, the.ompla,nant dis alloned a rcsdental rpa(tr'ent tro

dc allotnent leter dated 0s.03.?014.,\n
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'apa.toent burr acreenenf was

the respondent on 05.03.2014,

execuied betueen the .omplainant afd

6. Thatrt is peninentto mention hcreii that, itr orderronEkerhe pajrnenr

to the respondent thecomplainant applied lor a housins loan wiih rhe lclcl

Bank, for Rs r,90,00,000/ rid $me was sandioned vide lerer dared

nant and rhe raspondetrtwhereri !trdrr

clause 3, th. respondent acbosledsed the

27,36,611/. Under dalse s, itism
liablero payloan procesinschars€r to th. bank ror obta'Ding lo:n lt Ealso

prcvrded thar trponbuy backafterexprry of 36 mdnrhs, rhe respotrden( sh,ill

be LLable ror ror{losure .harges,

lcvicd byth. hanl on the.onplainanr. Uhder.lause 6, it ismentioned that

.llormentE undersubvenrion schemeand rherer no iirere* lirbiliry oD

the.onplainanttothebankfora pe.iod of36 monrhs Irom the dak olthe

bookins of apatment ahd any htorest Iiabil'ty rhall be payable by the

rerpondentforrhepenodor36months.underclrusesirhmenr onedllrJr

ptrrchasc thcaloEsaid apanmsntat thebasi.sellins pftc.al.ulat.d * Rs

9500/ per il I plus oLher chJrge5 ind seane iJx prid nLLdJre by thc

in such .ase rcspond.nt

apatment withiD 30 days or the expLry of 36 monrhs from the dde ol

booking It h aho rgreed thar in .rse or the dalry 
'tr 

the paymenr or

repurhase pi.e by the respondent ro rhe.ompra,nant beyond 30 davs

thenrherespondentshallbeLiibletopiyrn(eren@ 13%periinumlorrhe
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h aho mentioned that tiLl the rime repurchase pri.e is futty pad ro the

complainant, rhe respondent shall bellable to pay bank alt injatLmenb pre

p05se$ion EMl, and interest to the bank direcily

8.That in puBuance of the various paymenr demands ra&d by the

respondenti the .omplrinant made furher paymetrb by 8e(ins the

dnburenenrfromrcrcrbank rr6submircdrhatfoIowinsdisbuEements

were nade to the respdndent.

(r)Rs.67. s3.144l.wA disbssedon 30 04.r014.

(ii1Rs.34,26,214l wasdbbuEedon30.1020u,

(iiilRs 4,03 124l wasdrbusedon2201.20rl,

(ivl Rs 17, 36,656l.was d'sbuBcd on 30 04.2015

ivl Rs. 17,43,3'i2l.wasdisburedon 12 02 2016

The bankksued the leee6rs wellas thessremefi.rlEn a.comr m

the.omplainait.onrirDmg rhe df busenenr of the ibdve mcnnoned

o I'r d dem.Dd,Jbv'hpFsponde, ithl .omptJr" I - e.m,d",h"
payhent ofsum or Rs,2,32,462l. dn 29.02.2016 vide chequ? No.00007r

d ed2902.20l6drawnonHDFCBaikLtd makinsrhetoritpaym.ntmde

bycomprainanr to Rs 1,71,90403/

10 a tipadite agreenent was also exe.uted berween thp .onpl irnt,
rerpondenr and ihe rcrcr Bank on 22032014t,nder chusc 16 or rhe

kipartite agreem.ht nat€s thai ifthe EDondcnt.omp,ny faits to detiver

the posession ofrheapanhent as peragreed rermsi the bonower shall,

now wthsundinganythins to theconrary.onramed rn thesaid asrcenenr,
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beentjtledto rerminate thc allotment and the developcr tr Liabh to piy io

rhe bank the dues to the exEnt ouEtandhg lhe rcspondent has hilcd to

comply wth the term! and condihons or the buyer! asreenent and

handovdr theposse$ion by 04092017.1n rhiscase theentn.lEb rty to

dear theduesofthe banklies upon the respotrdeftco'np3nyand not upon

the.omplainant. Funher in terms or.lause l3 20, 23 of the hip:nte

agreemcnt,theftspondaitis laibl.to thebink to pay ts dues.

11 That thererrtei

respoidentand asked then ro repurchase ofthe said apaitmenras per the

tems and .onditioN orsaidMou.Howeve espondcnt k'led to htrv ba.k

theapatmentand makethepaymenbina.cordan.e with:aid mou

l2.'thai aerer ceiving io .l.ar lnlo.maiio.

respoDdent, the complainantvisited the proiedsite and wrs sho.LPd ro ser

thatthcris litde construction adLvity goirg on at the site hE subnnnd

that rhe respondentneuher made the reluids ofthe $Ld amount nor g.'ve

.rny com'nunication to the complainant.

13 lhatthe r.spondent had pronised and undaitaken to the.omplr Mtrt

rharri,eprorect shall be co mpld.d and pos e$ion & h:nded over wth'D

the dipulated line peiiodby the month of04 09 2017 wth a sE.e pcnod

ol 3 nonth! but respondent has niserably h,led and delaulted I
.omplctiondf rheproie.tandhandLnsoverthPpossessonolrhc6oikrd

apantr,etrtonthcasreeddak Neth.rthereLundwlsmade Therelort the

derruho.thepa(orrespond€ntharo.cuiiedaid isniLLconrinurig

14 Durins the penden.y ol the presetrt .as., on 12032023, th.

compLaLnanr re.eived noti.e dated 0s032023 sued by l.r.r Benk

rcgardinS srle ot secuEd a$eb undcr the se.uritiz*hn a

Re.on$ructioD ol F,nanoalAs.ts ind Eirorenrent or se.ur v rtrtere*
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(Enforemeno Rules,2002 readwjth Rures 3{6).nd 9{llofthe s..unty

Itrtere$(Ehroi.ehen0Rulcs,200z themodeof salehasb..rnatedrobe
"onhne E-auction/Bidding Through rhetrwebsts Thereserue pr.e was

fixedas Rs.15110,000/. Alonswith thesaid nori.e, the bankatso aiieied

thenoti.e publlsh€d in the Pioneer on 04 03 2021.

1s Thereaftei ICICI Bank Ltd published noii.e ror Alction whr.h Led to

filing ol MA No 291l2023 seekinB re*tuii upon tCtCt Bank Ltd ifom

audioningrhenator naLtern edtredinsth.rcspondeDtto.le:rthedues

otthc bankand s et theNocton rcrcrBatrk Howevei thesaid MAwas

dDnEsed bythtr Hon bleAuthorrtyvrdeodcrdatcd 0s 09 2023

16 AdntedLy,thecon$rudjoDw

handed over withi. the time stipulared rn clause 62 ol trpadment buyc.

. by 0409.2017 The atLeBed ofier ol

possesrion ls dated0903.2019 i.e about2 ysaBafter thesgreed drk of

posse$ion and thar too, the alle3ed letter wd never commuDnated ln

these .ir.um*an.es, the respondentno 1is liableto rerurd rhe pnn.rple

amounrofRs 1,71,90 403/- whl.h wa. paid by the.omplainanralongwrh

Itrrere*@ MCLR 12% from tbe respe.nve date ofpaymcnts tirrthedareor

l7 writen subntsions are filed by !he comDla,nant and thc sane rre

uken oi recdrd and perused

c. Reliersought by th€ compl.h.nt:

13 rhe.omplainant has sousht rollowins reLiarGl:

L. Dlrec( the respondcnt to refund iheetrtre rmoutrt paid by rhe

.onplainant ilonS wrth interen.

D. R€ply by.*pond€nt no.1l
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The respondent by way orwitten rsply made the followin3 submDsions

19. That thecomplainant after.heckingrhevencityof theprolecr MDEly,

'ATs Tourmalinr', sector 109, Curugram had applred for allotnent or a

rcsidertial unit and agreed to be bound by the ternuand.ondit'onsorthe

do.umcnh exe.uted by the panres to the co'ntl3'it

hasedontheappli.ationorthe.omplainant,unitno 4l32,Floorl3,' tower

no 4was allottedtothe.ompLainant by the respondent

to meinon hereinrhatthe Real Estat.lRegulanon and nevelopnentlAd,

2016wrsnotin ro(e when the Agreement leas entered into hetween the

.omplainant and the retpondent. The piovtrions of the Re:l r{ate

(Regurarion and Developmeno ad, 2016 thus .annot be entor.ed

rerospedively lt ls respedlully submitred ihat th. .ompla Mntr havr

.ons.iousl, and voluntanly exe.uted buyer's asreehenr daEd 0s 03 20r1

after readi4 and underbnding the terms and .otrdtion! moryomtcd

thereLn to ther rull latisfa.tion

z1 Thartrwasaqreedihatasperclause4orrhebuyersagreem.nr thosaLe

consideration ol Rs. 1,37,56,250/. was qdusive ol other .ons, chirges

indudins but not linted to maintenan.e, nahp duty and regtEr.oD

.harges, se ice ra! propoitiomte taxes and propodonate .harges rol

DrovEion of anv orher (ems/fa.,lues The posesion ol the un qis

supposed to be oflered to the.omplainant 'i a(o.din.e wth rhe igreed

terms and.ondnio.s or thc buyer

hereLn rhat rh. implcmentaton olrhe

said projedwashampered duetonon payment olinnalmdns byrLlonees

s ind condniotrt whL.h were bcyond th.
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.ontolofthe respondent and which have rlTected the materlaLlv rffected

the.onstrtrdlon and ptugre$ or th. projed. some ofthe Fo(e Maleurt

even6/cotrditions whi.h were beyond the.otrtfol olthe responde :id

a{ededthsinpleme.tanonoftheprojedand esund{

l) ln.bilityto undeftake the con*

rocenralcovernmenfs Notifi.ation wth r.s? to Demoneuinn

Ill ordeB Pased by NationalCreen Tribunal ln La forsu(esive

yeaB,e. 2015 2016 2017 2013 Hon bleNahonJ crPcnTnbudha\

been pa*Lng orde.r to p.oted lhe enwotrmenr oflhe 
'ounrv 

aM

espedally the NCR .csion. The Honbh NCI hrd pased ordec

soverninstheentryandqitof vehiclesinNcR resion phrsinsod the

lO ycar old di6el vehicles fmm NCR In vrew or the ahovc

coniru.tion work.emaLned verv badlv aflected for6 12 months due

to the above nald majorevents an'l @nditions whnh were bevond

the coniol orth. Bpondent.nd the saLd period ir aLro rcqutred to b'

addcd for.akulating ihe delivery date of Pose$ion

(llll Non-Payment 01 ln$alments bv Allotees seveEl other arLnrees

were in delault ol the asr.ed pavment plan, and the pavmetrt or

con*rudion linked instaLmentswasdelaved or nor nade resukrig in

b.dly imps!nsand delavins ihe implemeitatioi orthe ennre pro!ed

(lv)Re{raint orderdated 23 042014pa$ed bv the sDM hpashen':

That it h submitEd that the r.spondent .ompanv has beei

.on$udinstheprojedinatimelvm.nne.andarpertheErrnsoiih'

AsEement for SaLe and no delaulr wha6oever has been comn jtted bv

ir.ltir peninentto mentiod herarnthar the prcledwasbadlv afredcd

on a..ountora re$raint order dated 23042014 prsed bv ihe sDNr

od subm(ted bv Hilkr P3nvrn
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nns rhe loi*rudon olrhe untr n

Kapasher. that ths .aspondent B nahry encloa.hmcnt on the

c.ad sabha Land.ln th. resftint order dated 23.04.201d it was

.Lr.d th.rr cr:efi'hd as 0'lDd3h s'-ght.u\LID dfDelh penrnins

to rhe l.nd in dhpure was pending betor. the Delhi High coun a.d

sDM, CuruSrao was requested to condud ioint demarcation tr h

herein that the oider pas€d bv the SDM

Kapashe.a is coveled und.r ihe ambit or the dehnition olFor.e

Maleure Evenf as $ipulated.itr ihe nuluallv asEed tems of rhP

23 That the respond.'t afte! compl.

que$ron, the o.cupatio. celtifrate o! was granted bv the .'n'ertred

authoities oi 090a.2019 ind orlerd rhe posesion olthe trtrtr ro the

.omplainatrr vide lctter dated 0903 2019 The.ompl.inanr was mrm 
'd

to remit the ou6tanding amount oi the railurs ofwhich the dcLav perJtl

rnount would acnue. Ths compla'nant was bound to rake rhe phlrsi'al

po$esion ol the unit afr er makLng paynent 10w3rd! thc due amouit along

with Lhrere* and holdrng.harges

24.Thai the .omplahant B a .aal esEe invs*or ,ho ha! 
'nvesed 

htr

moneyin theprolectofther.spondentwiih an htetrtion to mrke proht nl

a rhortspan of tine. However, hts calculatlons have gone wrongon a(ou

or dufrp u the real e$ate market and he x nolv deliheratelv trvins !i
unna.essaiLy hrras, presurize and bla.kmll the relpo'dent !o subNt to

the unreisonable demands

2s.The present .ompliint E neith

Hon',ble Forum and is liablc to be out righdy d6hssed. The aEreemeit in

que*ionwas ere.uted hetweetr the.omphinant atrd th. respofdent prior
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totheenactnentof RERA,2Ol6andtheprovnLonslaiddown LnthesardAd

.annot be enfored rehospedivelv

26. That thd conplaln!is not maintainable fo' the rsason that the a8reemeit

.onr).s an arbitEhoD .lause shich refe$ ro thc disput' resolurion

mechanism to be adopted bv the padLes in the event ofanv dspuk this

dause2l 1 oithebuyer's rgreenent

27 Loan Agreement beNcen the .omplaininr and i'lcl Brnk rrmned

while nesoti3tins !he tcrms a.d ondltions orthe lrousiig !oan rrom the

bank the.omplainantenteredinto a loan asreemen! wth Icr'l naok t is

peninent to mention rhat thoush the Espondcnt was noi a pa v Ln the

above sad lo an .gre. de nr bu! the conplainant re*ncted the 
"pabil'lvor

the respond ent to adh?re b .e ai.Ermsandconditionsofthe Moubv

enrerinS into the loa. agreement tosether \rlrh th' ripafrjte aqrecment

The.omp!3inant has no!brou3htthe said loan agrement on re'ord )nd rs

su.h advetseinfer.n.eou3htto bedrawnagainstihe'omplainr Besides

thecomptarnrnt aho prohised thebanktouse the housng loai onlv ror th'

purpose of pui.h!se ol unit lrom th€..spondenr

2s Tha! the.omplahant represenied thar he t eligbLe ror hou$ng lorl

and tu heEnce whercol the 
'omplarnant 

rpprca'hed r{!rr! Bank

LihtedtoapDlvlorahour.sloan Sinc'the'ohplainanthasbeenape6oi

of limited means and sere not having enough resoures to a'qurc thr

subiect uni! he peEuaded thc respondent to execuic a remo ndum of

unde(Endid3 daten 24.03 20r4 provLdins f or retund of the enrie Etnen

moneypaLdbyhihr.theeventof ion disbuEemeitof houqnsLotrtrbvthe

banktothe.ohplainant
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29 Asperthetermsof th.Mou,itwasreprcssntcdbylhecomptarnantth

he ls financiaLLy elBible for sandior ofhousins loan hom bank However

the tcrms and.ondition: for obbitrinS rhe hotrsing LGtr by the.onrplairutrr

frcm the baik qere ,ot rnvkaged or .ap(rcd in rhe MOU Srn.r the

tansadion of obrainrns housins Loatr was n.dly between rhe.omptainanr

rnd the bank, the terns and .ondjtions ror obtaLnins the said toan were

.ompletely at thewhdomand soLe d&rehon otthe .ompLaindand th.
nesoiiarionsbetueenhifr an,lthe bankwhil*grannng rhe hourns Loan. k
wasfudherspe.i6.allyagr*dthatthe mou nirL .omeroan end Ln.ase or

any deraurt dne.dy dfl buhbte ro the compLaiDant

rt was al$ aSreed ili! n .a$ ot hotrsi|g lorl
.ohpL.rinant shall bear the lnitial loan pro.esrnS durces ro.he bank ror

obb'i,ngtheloan Howevei n.artotbuy.ba.kbyrhercspoidetrr,trh.[

shall be applied beiveen 33d to 36s monrh troh the dak orbookins, thp

Espondent shalrbe liablc for the fore.rosure .halges procesyns lee.rnd

orher.haryes levied by the bank subj€d to respondenr procunng of io
obje.iion (Noc) tuon rhe brnk as per Erms or ripartite aqreem.nt.

3l.Thepatiasrlsoagr€dtha!timefraheol33!to36,, moDthtromth!

d*e ofbookinE rs inporhnt for apprying for buyba.k opnon irotrg virh

N0C from the cohcerned bank/financiilinnitution in tem! orifLpan(e

has an the hshts/lde/cl,lfr with respe.t to

concerned bank/ilnancial inntution Thereby, it is 
'mportant 

ro nore rhI
atno poinroftime rhesaid buy back was beyond th.termsand.onditions

ofthe buyeE agr.dnent and tip
rehnon tothe sale-purchase of theunit.
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32.Fufrher, ir B pefrinent to note t

option given ro the complainant sublect ro hLo rulnLLLnC his obLrg.tons

u.itshallbe re.purhased by thp respondentin aiy.venr whakoeve'

33 That in orderro giveeffed ro holring loan reqLened hyrhe.onpl:,ntrtrr

to lCICIBankLimit.d thecomph'Dant,respondentand lclclB:nkentered

Lnto a trr patite agreement dare

rement on behaLlolind lor the benefir

olthe complaLnant whrle.egonat.g wth the bank ror srant or housins

tgased hr nsh6ind int.ren! n(hauin

butalsosubrogated hishgh6i.f4vourof thebank.

34.That n w.s speciholly a8reed underthe hipafritc as.eement thd the

.ompLrinant wthout the pior wittoh consent df the bank shdl iot ruither

moneage/.ha4e/ ransrer/ sell /assisnorpa wfh theposes,on or

the said unir / aptrtnent to a under th. t.lpartte

a8reemeN rwas 3lso agreed bcscen the part,er thai the respondent htrs

no objedions in..eation ofthehoitgrgt or rhe unt / rpatnair by rl'e

.onplainant'nfavourolthebank.lnfactrherespondentasps theterms

ofthe tlpadi.e 4leement was u

and co.dtions of the said mortcase of the unn by the.ohplainin( in livour

itihmovablepropetyolanynght.d.

or intere*Gn be modsagcd by thc owner o,su.h shts/rnteren/tne
Thc.omplai,ant tquired these rLghs in respectwth the unt/apatment

rnd uillingly and.ons.iously mortsased th.:an,c in Iavouro, (he bink bl

nt wirh the bank. lrnder the rLpJnire

asrccment jt was also r8reed between the Foes, thrt.onplaLnani aDd

rcrpondeit shill dhara to term
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agrement.The ripa ne agrementthus finaLLvsetled the unde^tandins

35 wntten subhLssio.srre notfiLed bvthc respondcnr no 1'

36.Copies ofallthe relevant do Mve bee' rilcdand placed on rs'oirl

37 r'heirauthenti.ityEnotin disp

on thebastsolthese undsputsd do.umcn$ and subfrsions made bvthe

E. Writ.n subdlsslonsfiledbytherespondentno 2

3s.Thatthe rcspondentno.2 isalaw abidins l'!mitcd companv registertd

under the companies Ad, 1936 having rls rsi$ercd olTr'e i ?r ih'

Towei 3rd Floor Neq Rohtak Road (arol Bagh, N'w DeLhi I r000s and

provides the housinSfinanceseri.as to its dleDb li 6 submioad that die

answeing respondsrt provides housins linanc€ seruic's rnd helpl tlre

ptrbli. to avail housing loan racrlibes

39. lthsubBftedthatthesublednatterof thepresent'omplainr saretarl

loan sanctloned and disbuEed to the 
'omplainant' 

repavmeni ofuhL'h E

absoluteand sxpresliabiliryotthecomplarnant Anvdilutiontotheigrecd

termsof homeloanasree'nentaidthctipanite'greementtsunwtr anted

in lawandanysu.ha$ignhentolloan asco'teded bv rhe 
'onphinanr 

tr

may not be allowed'

10 rh, thesubE.tmaterolthe present 
'omplJnt 

has arhenrue rodlc

alleged default on pat ol respondent no 1 ii timelv 
'on*rudLon 

aDd

handover oriheproied Howevei the.omplai'ant has dedded to wronslv

impLeadedlclClBankLrd asrespondentio 2 The'omplarnanr s'hoan

to Lgtrore the rad that the rclatoiship of lclcl Bank Lrd and rhe

.omplainanr has arnen out a loan aSreeircnr whkh h's no (trelation
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whatsoever widr the builde! ln the humble submission of the answeling

rcspondent, this Ho!'blaauthohtylacks ju.isdl.tion to isue alydnectlons

or orde6 to aly othe. pe6on or erbty who is not a promotei rei P**r

a8.ht or allotee and Espondent !o 2 being rhe lender, doer noi lall u.der

any of the aro.em.nxoned catego.ies. rhe ln *.nt comp laint is liabl. to be

dismissed on ac.ount or mh.iohder of parties rhe domaD of s€Pices

provrded by the.espondent no. 2 is completely separate and lidependenr

of respondent no. I and hence tlie complai.ant ou8ht to be dismksed as

as:j6t respmdsi no.z m .!c*EoIhck ofjursdiction.

41. That ln addition to thB lltlamPl.lnant has railed to dEdose anv

separare.ause of a.!on asai.$ the respondcnt io 2

datcd, the Hotr ble Authoiity may bs pleased to delet.the respondPnrno 2

rrom arly or padles rnd/or dls

responde.t no 2 Theprescntcomplaint !uffersfrom the basi. Lacui. ornE

ioiMerornon )oinderotparnesaldlclcl BankLtd hasbeenwronglvmadr

rhe pa y !o rhe.omplarn! be.aus. it B neither a nece$ary Dor a p'oper

parVinrht.asc ThepresentconplaintnavthusbedhmissedonLvof rhr

F. tu.isdictlon of th.aurhodty:

42. The plea orthe respondentregardlngreiection ol.ompLainton g.ound or

iu risdidio n nands .ejeded The authontv obsewes th at it has te rnorhr as

well as subject materiurtsdidion to adiudi.ate the prese.i complaint ror

r.r re.nbrlar,lrkdlctlon

arperlotifi.arionno.1/9212017 1TCPdated1412.2017lsuedbvTown

and cou.try Plannins Depaltneni, the )urisdidion of R.i F**e

E
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Reguhtdry Aurhoriry, curugmm sharr be enore Curugram Distrnt hr aL

purposewitholli.6situatedincuruSmm lnthepresent.ase,theprojed

in queiion n situated within rhe plannrhs apa of curuglam dnri.t.
Therefore, ths authoriry has.ompleE teriito.al ru.isdidion ro derl wlth

F, n subiectmarEr,udsdhdon

43.Sedion 11(4)k)orthea(r0l6providesrh,rthepromotershatLbe

respotrsible ro theilloree s p& aseeme forere sedion r1(4)Gl r

la) b? apon'btt k. dtobrsdrcN. re'po5 nE ad
tuEno\ ad! a. yar9as 

"t 
kt

a!rcene k. nh q b il? a$ntba oj thn.4 o!.he.6,'
aa! be, rt the.orqfue atalth. rp

e.tu 31-turcdds ol&r tu6qn 
'

344 ot ee ad potu, b 4u..anph\e at 0e

44. So, in eew ofthe prcvisio.s oftheAct,tlored above, theauthonty has

conplete junsdLction todec,dethe.omplaint resard,nsnon.orpL rnceo,

ohlisations by the promorer kavrng aside .ompensation which r to be

deoded by the adiudicarins offi ce. irpuxued by the.omprainants at a Larer

4s Further, the authoiry has no hLtch Ln prc.eedinswith the.omptairatrd

to gEnt a reliefof refund in the pr.scnt mater in v,ew orthe rudgehents
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pased by rhe Hon bl? Apex court in NewEch Ptunot$ ond D*lope6
Prtwb Limtted ts s@e ol v.P. on t oB, 2020-2021 (1) RcR (c) 3s7

on t reibrubd tn cde oJ M/. sa.o Rqko6 mwr. Ltntbd & othet vs

uht@ ol ta.lio & othe6 sLP (cMt) No. 13005 ol 2020 dntded on

tz052022whereD it has be€n 1ai

E6 *an th? :r.aN atre kaf whr\ a dtakd kt,.t Q \4
hde4d aaahr tq,trrndj{atda!ltlia. vr tud,

iik. retutd, tidt5t, peaatt und
ryqrte of rdq5 rd a^d 1e tuory nar41r n\L qh-4 n an{
dn4he plnq. .t D€tst hr tuy-4 ddtir atp6y$a\.

he re autanc ol o
4 to o qkiat olthn!

th. Er.l al odtudehr @npene,on o\
enb6t,tt13 d ie, th. qtj'd.dn! ofilt 4d6!?t ho\

*(|on 7 .edem s-4tbt 7, athc 
^.1tt 

6.odpaanauxd4

[qk1ta h tu dpdr ne afia, a: pntd hd, \ lv qqL.
oP al he Pel: and

J!rcnu: at . odlldtatir! allx{ ta
wodd be qoin! me N,tuboth. a4 106

46 Hetrce, in view ol the atrthoritative rrotroun.enerl ol tht llonblr

tbe qses heitlomd above, rhe aurhon.y has thr
junsdiction to a.te ain a .oDplaDr eetinB retund ot rhe amoutrr atrd

intere*on the retund ahount.

c.Frndi.csonth€objedrons m,sed byth€ rcspond€nt

c.r obledion raised by th€ rcspohd.hiresardingrorc€ mai€ure

4T.rhe .espondeit prcmoter has .rised the contendon that the

.onnructlon of tbe proiect has been delay.d du€ to rorce ne.ture

.onditions such s on accounr of deno.erizaiio., ban on omhdion
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adivibeq ordeh pa$ed by NCT. The plea of the resrond.nr rqardt.g
variousordesolNGTanddemonedsarionandaltihepleasadvah.ed jnthis

rcgard are devoid ormerit. The ode{ pased by NGT bannjry const.ucnon

i. the NCR reeton was for a very shon pe od ofiine and thus,.annot be

said to impad the respondehlbuilde! teadDg to such a d.lay i. the

completion. The pl.a Esa.ding d ehonetisaiio. is .lso devoid of m sriL

,r3. The responde.t turler statsd rhe (oDa on ediEcate ws received

o! 09.0a.2019.acmrding to the prs*sio. clause 6,2 of th. buyer,s

agruoe!! dated 05.03.2014,$e po-sseston ofrhe subj(t u.it was to bs

handed over withi. 42 months froh rhe dare or erecuflon ofrhe as.eeme.r

-Accordingly the due date comes outo be 05.09.2017

49. Any coiaact .nd dispure beeeen lhe .onra.tor and dE burtder

.annor be.oDn,lered.s i grouDd for det:yed coDpte!on ofpror..ras ttE

allootccwas notapary b Jnyruch.o.hact.

s0 all the major were completed ex.ept the

rinrhing works rill the appricaiion of o.cuptrnon..rtifi.ate. A..ord'nsy
the authoriry is aflimanvely ortheview iharthe above sa'd p.riod L e, rrou

the date ofrcsrainiorderbySDt\I(KapashcBli.e,23 04 20t4 r th..as.
ntles is D bagh singh vs cNcTD of Delhr was dnmissed' e, u 10 2017

.:niotbe hken a: thelome nEieur.evenr and a..ordilsly thedue dre or

posesion rena,ns ro be0s 09 2017

c.n ob,€ctroh resardins aE.eem€n. cohbrns an arbit.ation ctause

whichrea€rstorhedlsput.r€solutionn€nrloh€rltntheag.eeDeni

s1.Thc rcspondenr has raised trn obrcdion rh3r rhe complirnart has nor

iivoked irb tinon pro..cdings as par the provrsion: orbuyer's igreehenl

whi.h.ontains provk,ons resi'diD

[i-*hMsb,@
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r. rh. respmdy'srFiiel

appli.a!ion fom duly executed

,g,eement The rollow'ne. rusc h:s heen murpoEtcd

w r t arbitration in the buyers agreement:

@rhF oI r' ast 4q-t 4 Ldas t
r. pa., .r. r--al qd +- t, pF :r t.erd fd obtsd o\ oI tr-
Ntu- 'tur v ltn ai-4 taoqq4 a
anh64t hr,B\.r,. r i.sn. hr h

Lharf dar tr"-a br o eh

Pcnbs ot b e nrnottt ownted ot il uobh b b ntwtt!
ow ted,.h4 tob. oqunEd bt d. cowL hed4nbn afdrantrtbt

dt be lnd @d bkdihs ar ke Nd$
ttroon otd ut k. co!tu
dt ndE6 qo,ry ad ol dh

iha! as per th. hrms &.o,dtrro,s ol the

beMeei the pinier t wrs nE.fi.rlll
igreed thai in ihe evcntuality of iny dispute, ifatrtr, with resped to thr

p rovi Lona I booked unt by thecomplainrni, the sam. shallbe adiudrakd

thrcush atutranon mechanisn, The authority is ol the opLnion thrt tha

lundic.on of the autho iy .annot be lerkred by the existen.e or rl
rrb(ranotr clause in thc huyer's rC

79 ortheAct baBthe j0hsdrcnon of .ivil.ourts aboutany maGr whi.h fJlh

withinthepurvrewof thisautho ty,ortheReaLEnreAppellateTriburuL

ThG, thernrention torend.rsu.h dhputes,s tron arbtrablesecms to b."

derr Aho,!edionssoltheActsay!thatheprovis'onsol(htrl\dr'rLLha

in addinon to !nd noi in dcrocanon ol the provELons orany othcr Law ror

the provisDns ofthe ad, the authority ls of the view thar

well within tbe .isha b sdek a speoal remedy available in a

I
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l.$.ad of Coing in for an arbuhtion. Hencq we have no h*ibtion in
holdi.g that this authoity has the Equisite junsdi.tloh io entert2in the

@nplaintandthatihedlsputedoes notrequiretobeE ered to.rbitrafl on

G.III Ob,€dlon reSardha m€ omplalmfi b€lnt hv.stor

s4.The r.spondenttook a sbnd rhr! rhe.ompLa'nant E Lnve{ortrtrd ro(

.onsumeBan'lrherefore, he r notentiu.d ro theprore.tion ofrhe Adand

thereby not entitlcd to file ihe coDpla,nr under secron 31 of th. A.t

th.( .ny aggrieved p.6on .:n fiLe 3

'fhc 
o1."\qF.o'.'or.re\,nyp., ! .

ortheAdor rules orregulalons m.dothereund.. Upon .areruL pcrusal or

arrthe tems and.o.d,tions of the allo.nent lerer r r reveiled rhai thr

.omplainantsboyor'!,andhehaspaidabta!prteorRs 1,7r,90,40r/ i,
the promorertowards pufthas.ola u.it i. i6 pro,ed Afthis *:se ft s

rnpotantto$re$ upon the definition ol rerm rLotee underthcAd th.

2ld) h one^ n rekt i@ b o tot.tute

dkt1d, eld twhn 6 tuerdd u b6 dd) bN6e
t +ncd bt de

ab.qEnit K4r4 ae sid dkbE,t hnler \o1. t \tet il

55 lnv,ewortheabovenEn!oneddetiDsono|allotee aswellasrLlrhe

temsand.onditionsolthe buyer'

and.onplainant, ir r dystalclear that the.ofrpLrinant are rllotree(, as

the sublect u.t was alloted to then by rhe promoEr The .oGep!

olinvenori: not d.fined or refercd to in th.Ad.As perthedefi nition giv.i

same Ereprodu.ed berow for &ady refercice:
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undersedion 2 oftheAct th.rwrllbe'promot.' and allottee' aid there

cannot bea party having a natus of inve*o. . Thus, the.ontentioD ot the

promorerthat thsaLlotec bein3 investorare notentitled to prohdoi or

ihis Act also $andsrcie.ted.

G,lv obj€dlon rcgardins lurlsdrction of authorlty w.r.t buvecs

,ere€m.nr exccuted prlor.o conlngintoforceotth€Act

56 AnoblectioD hratsed by the respondent thrt ihe rutho.itv E deDrive.l

ofthe junsdntion to go to the lnrerpreu.oD oi or rights ofth. prd.\

inter se in a..ordan.e leith the natbuvcis igreenrsrt.xe.uted betw"n

rhepadiesand no asreementforsaleasrefered to underthPpirDti'nsof

iheAdorthe said ruleshashsenexeotedintrsepati.s.Theauthor'r- is

of theviewthrtlheAdnowhereprovides,nor.anbe$.onnrled thdill
previous agreements will be n'wnnen afts .omng rnto lorc. of rhe Ad

Thererorq thc provisions of theAd, rules and rgre.meni hav' h hc re''d

ard inrerprted harnoniously. llowevei irlhe Ad hrs providcd lor deaLLtrs

wth.enain spe.ilic provjtio n s/s n uatio! ina rpeofi./panicular n'rD'cr'

tl,an that ntuation w,ll be dealt wnh ii a..ordtrice with the Acr trtrd thr

rulcs afterdiedat.of.ominginto fo(eottheAd and rhe rules NtrDerN\

nrovBions oftheAd savethe pmvisions ofthe agree'nents made beNecn

thebuyeB and sellers.The said conrennon has beetr upheld Ln the hndmark

rudgmentofN€etkama! R€altors suburban Pvr' L.d. vs. Uol.ndothers'

(w.P2737or2017lir{rdedon06122017andwhrhprovidesrD ler

q@]t h! lued l^,n tE din hd u d t

4tqh4q*ttioni4rthii
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atwist ord eaore e. iln" @e. ktu
Eantrsof@atk.e'$n etldpqnh$a\d te p@oeeL

Efuond,|lNdeD9nqb9w*d
eturdw,t db4d4 h sNqd 6. vih,E of hr pavtb$ al xcM

pfulqoqhiobldothvfu"4
ht4tNtubon4tflbnN/

rq r4r ttrnd u d. ho! robrt

nEdt 4tq o dqo@r 
'turt 

q{:i.tEaar nae i. hbr* kwt bt $.

tbidwandku *t4r!;i;tu

s7 Ako trappeaLno 173or2019tltledsMlSlcEveDev€loperPv' r'nr'

vs, lshwer shsh Dablya,rn order dated 17122019 the Haryana Re,n

Ende Appellate Tribuna L h as obse Bed

'! h6,k4?Nh acvowrhEfldtu$ qeanalse@ddqdoe tu

hd tre 
'tuq\@s 

t rr. kt aE qw, e@o

H4e r 4r ol dtu! n hc ofEt/dd .a al pw.shl 6 Ft r' nn6 td

ardrqs al dP Dzcnqt tu flb e

h Rd? lsal r, rubqtu q. \ad lrlon Nd qrc$aod. aF el@nvls hr

\s lhe rc'e"mer': r" vcror-d .r/e dro o!'pr for.\e o'i u'io i'

whrch have been abmgated byth€ Act itself. Fu her, ii is noted that thc

agreemedtshavebeen eie.uted in the manner rhatthere 6 no (opclen 6

th.allorteeto negotiateany orth€clau*scontained therein.Therefore the

.urho ty ls of the view that thecharges pavable undervarlous herds sha I
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be pay.ble 6 psi the a3Bd te.ms and onditions oI th. agRment subied

tothecondrr 01ln*rnes.med elnr(ord"ncetrilhd"rpr,rs/p"rmrs0n'

apprcved by th. rdspetive depadments/compsteot authortdes and are

not in mntavention ofany oth€. Ad, rules, *atutes, i.sru.tlons, dirstions

hsued thereunder and a.e not u n reaso nable o! exotuiia n t in nat! re.

s.Endd.me olth€ snDlal.ant fo. retund:

G,l Dired the r€spond€nr to relud ine cnrlre amount paid bv rhe

ronplalnantalonc wlth h.€.e!i

sg.The .onpLainant booked a uit beanns no. 4132 on rhe 13ih noo'

admeasuing super area o11750 sq. ft fdr? totrlsala.oisiderdiotrorRs

1,s7s6,250/and paidasumof paidRs 1,7l,90,403/lhereafter buveit

agree'nent lvas executed on 0s 03.2014

6o.rhe sedion 130) is appLLcable onLy in rhe eventtraLitv $her. die

promoter faik to .onpletc or unrble to sive po$esioi oI thc trtrt ri

a..ordai.e wth tems of agreementforsah ordulv.ompleted bvthcdak

specilied therein.Thr isa.ase wh..e the proniotrhrs offered posse$ul

ofthe unit alter obbinins occupalon ce ifi.ate and thc allott.es tlsh to

wirhdrawfro thepmjedrnd demand return orthe amountre.eived bv

in r?spect ofthe unitwith intere* d thepres ibcd raie

6l The due date of pose$ion as per buvers asreemetrr ar ncnnoned tr

thebbleabove r 0s 09 2017 aid.omplarnt srs riled on 0103 2022 aJtr

ed to thsn arttr obta'nLns o..upr1oi

ceitincaie by the promotcr. The 0c was re.eved

whereas theofierorposes,on wasahomide otr09 03 2019 r[rn6*(\
neve'eanier opted/wshed to withdiaw rrom th.prorect even artcr rhe due

d.E orposcsion and onlywhei o,rerorposesLon was made trtrd denand
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62 rhe right uhder sedio n rstl)/1r(41a(ruE to the aLLott'es m h ue

ofthe pronoter to.omplete or unable to cive po$ession of the rntr in

accordance with theterms orthe agreemenr lor sale ordulv 
'ompleted 

bv

the date spe.ified therein lf allotees have not exer'ised the rght io

withdraw tom the ptuied ailer ihe due date orpose$ion is over nllthe

ofier ofposession was made to them, it mpliedlv means thethe alldrees

bcitly wished to .ontinue with the prorect The promot" his alr'adv

invested in ihe prciedtocompteteit and of.red po$esion ofthe ,lloned

untAlrhough,fordelay in handingoverthe urtbv due&te in a"ordan'e

with the terms orthe agreement ror sale, rhc conse'luences provilad Ln

prcmso to se.tion 1s(11 wilr.ome in rorce as rhe pronoter has to pav

intere$ at the pftscribed rate ofeverymonthordelav ullthe h'nd'ngover

or posse$ion and a!iotees inrere* ror the monev thev have tErd ro the

ptumoter ls protected ac.ordrnglv and th. s.ne was upheld bv in the

judgement orthe Hon'ble Supreme Court ofrndia in the 
'ases 

o' N"'?'n

Prcnotes and Devetopers Prtvate Lttnlted vs stote ol u P ohd ors

GuDru) rek*ated tn eo* dl Mh sano neatt'B P'ivore Lim 
"d 

& othet

vs union ol tndtd & othe$ sLP (ctvit) Nd 130os oJ 2020 detid'd an

was ruEed, rhen onLy, rhey h€d a.onpllrnr before e

,5 n? lrotarfred nqtu d b. dbtu5 @ ftr Qtund Rleta
h)r n.;tu )qttro) o4d ktaa Ft+t ol th. A( n 4at

bLaEdt l r ap@R
n;',r.b.a,i ho' -,.tofit p,o'td.d trt deht ot et!tu on

hdosbed||add&l'kl
rd'mae. hrs a ap? N.$an 4 a. a

45.1 e tavlntbrnd
;, t ". adq "b t otuk,u, * d? dhtu4/rane b'R,
d.vonas 5 ud. on obtouan b dI'
-"i ---a ie u a^rb.d 6
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.""D";, -,, t'.",'''"-, .',"
pnpt ie 5hd1 be ertthd hr aiertn lat $e Nad ol t'Lt ntt

63 The promoter is responsible for all oblications, responsibiLities, aDd

fundions under the provis,ois of the Ad o12016, or the rul.s a,d

resulations made therunder or to the allotees I per asrccr.nt lor sJLe

Thbjudgem.nt orthesuprene Coun orlndia rcco8nDed unqualified right

of the allotiee!and liabilty orthe promoter rtr.ase olfailure to.omplcte or

unable to give posresion oI the unt in a..ordan.e with the terms or

agreementlorsale orduly.ompleted by the datespetified there'n But the

.onplainant/allotees railed to exerctse thc rish!althoush it is unqual'fied

one. The.ohplainant har to denand aid nake thcir rntetrlon dear thrl

theywishrowithdawrromihe prorct Howcver ihev.ontinuql w th the

ptuied and thus made th.mreLves entitl.d to receive i'tere$ for everv

molth or deLry till handiiS over ot po$eston lt is obseNed bv the

authority thrt the allotees inve* in the pro)ed ror obtarning the alloted

u.itand on delayln conpletion of t he proiect a n d when th. un( 6 readv

lor po$-"sion, such withdraqrl on.onsiderJlotrs otherthan delrv sL'h :s

redudion in the market value ofthe propenv and inve$ment pu*lv otr

speculative basis willrot be in thespnii orthe seciion lswhi.h proteds

the rightorihe alloteesin.ase orfaillreolpromoterto giveposesion bv

duedaiecitherbvwavolrefundiroptedbvtheallotteesdrbvwavotdel,)

poscsron charges at prenrib€d rateorintercn ldrevery month ofdalrv'

1s. Ths view is supponed by th. judgement olHon'ble supreme Courtot

rndia in case ollreo 6tu.. R@raarr Pv. L.d v/s abhtshek Khonno nhd

o* ( avit owedt no. s73s ol20rel whercin the Hon'ble Apex.ou't

rook , view that those allottees are obliPated to uke the po$e$'on ot
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the apadments sinc the.onsmction Ms conpleted and Dose$io.

ms orered aiter issuan.e of d.oDanon cefiifi.ab.

64.The buyels a*r.ement was *eoted beee.n the paties on

05.03.2014. ThsE ls a delay in handinC over th? pdssession asduedateor

posse$ion was 05.09.2017 whereas the ofier of poss.ssion was made on

09.03.2019 atut thus, beomes a case to cDnt delay possession charges. The

aurho ty obserues that lnterest ol every month of delay at the prescrbed

Ete ori.rerencould be grantedtothecomplainanvallots Butnow,the

D{u drlitudnon E sat lhe comolrinrnt doe( nor wsh ro rcnbnue 
'n 

lne

p.ojd and ratherMnttosuiiendertheunitand want retund. Xeepins in

view th e aro.€said dEumstances thar the responde n.b u ilder h as al readv

otrered ths posessio. of the allofred unit alier obEininS occupaiion

HARERA

bv Lb€ bullderr Reeulanons,20I3, whrch proudes.s under'

kenorrc D.rc. bd. tut Estu@ llqubtunord D!.toPn4t) a.e
,a1 6 \|o; d6.ren tuud' wft .oiibd or.'nhoa oa, terc: thw
vrstutovk dendebnrovnw alh.ob|2loc6 oad hkkt
h.o .aEitutddon ke jtds 4b dI tu

don tu suprde btn ol
hdtL the odhute t ol tr. lee rrd th. la4dL!4 ,notd ot tht

I 10% ofde .bak*odar
onod d tht r$t etun t e apqh.n /ptor/bubg b rh, .,R

on at d.lath r/pht 6

.e ificate rrom the .onpeteni authority, and )udgnent ol Ia 6m.e

Reokech PvL Ltd. r/ s Abhi shek Khonna ond Ors. ciit oppel no g 73 s oI

.omplainant/allotees *ill wait to wthdraw lrom the prore.! the paid-up

amount shall be reiunded alterdedu.tionsas prescribed und.. the HJJ,Jtrl

RealEftte Resuhtory Authority curu8ran (rorhiture ofealne* moncv
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65.Tnur k*piog jn vi.w the afoEsaid faduat and le8at provjsions the
respondent h direcEd to rerund ths paid,up anounr ot R5,1,71,90,403/_

after deducdnE 10% ot the ete cdNideErjon of Rs.lA7,562SOl- bein8
.a.nestmoDeyalon3wuhaninter€$@ 10.35%p.a.(thestrbBankotr.di2

hlghest mar8hal cosr of tendi.g rab (MCLRI .ppticable as on date +2%l as

pEsrrbed u.der .ule 15 or the Haryana Reat Esbt€ (Regutadon and

Develophentl Rulet 2017ontheretundabteamdunt, rrcm thedaEof ff fns
oIthiscomplarnti.s.,01,0a.2022 lllits realiation.

r. Drrctions of the Aurhority:

66. Hen.e, rr'e ,iuthority hereby pa

diredions under sedron3T or the A

.ad Lpotr rhe promoteE.r per the tuidrons eDruned to

under se.tion l4(0 of the Ac!or2016

il rhe rcsponddht^uilds is dk.de,l ro rerund the prLd up amorit
of Rs.1,7r90,403/ aftcrdeductinsl0%ofthe $t..otrndeEroD
ofRs.1,37 s6,2s0l be'ngeaBe*money along w rh an jireren @

10.3s% p a. on thc refundabteamount, rroh th. date of llh,g of rhtr

.on'pla,trr I e., 01.03 2022 t,ll rts rsatrzarion.

iilOut oftotalanount $ asesed, the amotrfl piid by the bJnk /
payee be rehndad firei in the rccounr ol bank and th€ balrn.e

amou.t ,ron8 with inreres if any wiLL be .efunded ro rhe

iiil A peiod ol90 days is g ven to the 
'espondcnr 

ro cohpLy wirh

the dire.nons grvcn in this oder 3id faLLLns whnh tesal

.onsequcn.es would follow.

ir) The respondent s funherdireded noi to.reareany rht.d pa(y
rish6asa'n*thesubrccrunrbetorerull rerlrrIonorrheptrLn up
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amount alongwith inteEstrheEon ro the.omprainanr, and even

if, any kansfer i5 initiated wirh respect to sublecr unu, rhs

Heivable shall be fr6t utilized for clean4 dues of allor€€.

67. Conprai.t sEnds dkposed or

63. File be consisnen to th? reghtry.

GURUGRANI

,{,,


