HARERA

Complaint Nos. and 3162 of

ok GURUGRAM 2023 & 4059 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Date of order: 08.05.2024
NAME OF THE M/s Ramprastha Promoters & Developers Private Limited ]
BUILDER
PROJECT NAME “THE EDGE TOWERS"
S. No. Case No. Case title APPEARANCE
1. | CR/3162/2023 | Kapil Poddar am:! Raenuka Poddar | Priyanka Aggarwal Advocate
3 . and

M/s Hamngg a oters & R Gayathri Manasa Advocate
Developers F Cr'i': ‘Limited
2. | cr/4059/2023 sﬁashlkamsmgﬁ Shivali Advocate
b \I{S ~ and
M/s Ramprastha Prdmuters& R Gayathri Manasa Advocate
He\relﬂpehs Private L1mfmd
CORAM:
Ashok Sangwan Member
BRDER

before the authurlﬁy under se#ﬁ‘ﬁn 31 nﬁ_!ha Real Estate (Regulation and
Development) Act 2016 (i‘fefbm‘aﬁeﬁ r@fe?réd as “the Act”) read with
rule 28 of the Haryana Real Estate E-Rjegulahhn and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all its obligations, responsibilities and functions
to the allottee as per the agreement for sale executed inter se between
parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the
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HARERA Complaint Nos. and 3162 of
S GURUGRAM 2023 & 4059 of 2023

project, namely, “THE EDGE TOWERS" (group housing complex) being
developed by the same respondent/promoter i, M/s Ramprastha
Promoters & Developers Private Limited. The terms and conditions of
the buyer’s agreement against the allotment of units in the project of
the respondent/builder and fulcrum of the issues involved in both the
cases pertains to failure on the part of the promoter to deliver timely
possession of the units in question, seeking award of handover the

physical possession of the allott 2 sunit along with delayed possession
charges and others. I AT

3. The details of the complaints, rﬁﬁ@mﬁtatus, unit no., date of agreement,
possession clause, due-date of possession, total sale consideration, total
paid amount, and reli_&fsuuthl_;m.-gjwn in the table below:

Project Name and “The Edge Towers”, Sector - 37D, Gurugram.
Location
Project area ' ~ 60.5112 acres
DTCP License No. | 33 of 2008 dated 19.02.2008 valid upto 18.02.2025
Name of Licensee | . Ramprastha Builders Pvt Ltd and 11 others
RERA Registration | Registered vide no. 279 of 2017 dated 09.10.2017
- ... validupto 31.12.2023
Occupation Certificate: - Not yetreceived
Possession Clause:- = /= = » I " %
15. POSSESSION

(a) Time of handing over the Possession

"Subject to terms of this clause. and subject tothe Allottee ha ving complied with
all the terms and condition of this Agreement and the A pplication, and not
being in default under any of the provisions of this Agreement and compliance
with all provisions, formalities, documentation etc, as prescribed by
RAMPRASTHA. RAMPRASTHA proposed to hand over the possession of the
Apartment by 31/08/2012 the Allottee agrees and understands that
RAMPRASTHA shall be entitled to a grace period of hundred and twenty
days (120) days, for applying and obtaining the occupation certificate
in respect of the Group Housing Complex.”
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HARERA

Complaint Nos. and 3162 of

) GURUGRAM 2023 & 4059 of 2023
Sr. | Complaint | Reply | Unit | Dateof |Duedate| Total | Relief
No No., Case status | No. | execution of Consider | Sought
Title, and of possessi | ation /
Date of filing apartmen on Total
of complaint t buyer’s Amount
agreemen paid by
t the
complai
nants
(In Rs.)
1. | CR/3162/202 | Reply | 1403, | 24.07.201 | 31.08.20 | TSC:- | 1.Possession
3 receiv | 14th 0 12 Rs.43,56, | along with
edon | floor, | [As per 850/- | delayed
Kapil Poddar towe, | (Page 39 clause (As per | possession
and Renuka | 13.09. | r/blo’| ,ofthe ~'| 15(a)of | schedule | charges.
Poddar 2023 con of 2.Not to
V/s payment | force the
M/s at page | complainant
Ramprastha 66 of the | s to sign any
Promoters & / complain | indemnity
Developers I t) cum
Private f 5 undertaking.
Limited e AP: - 3.Provide
= Rs.40,40, | the  exact
Date of Filing - , 323/- |layout plan
of complaint- I (As per | of the unit.
24.07.2023 payment | 4. Not to
receipts | charge
annexed | monthly
with the | maintenance
complain | charges for a
t) period of 12
months or
more before
actual
possession.
5. Not to
charge
anything
irrelevant
which  has
not been
agreed
between the
parties.
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Complaint Nos. and 3162 of

) GURUGRAM 2023 & 4059 of 2023
2. | CR/4059/202 | Reply | 701, | 24.01.201 31.08.20 | TSC:- | 1.Possession
3 receiv | 7w 1 12 Rs.46,00, | along with
edon | floor, 545/- | delayed
Shashikant towe | (Page 22 [As per possession
Singh 28.11. | r/blo of the clause (As per | charges.
V/s 2023 | ck-F | complaint) 15(a) of | schedule | 2 Litigation
M/s (Page the of cost.
Ramprastha 26 of apartme | payment
Promoters & the nt at page
Developers comp buyer's | 51 of the
Private laint) agreeme | complain
Limited nt] t)
Date of Filing L AP: -
of complaint- et Rs.38,90,
13.09.2023 ; 1 748/-
o ‘\"f > f-,‘
' | r L (As per
4 = J-—*-' hos 50& on
' " page 53
D] 5 ’ Df
g . | | complain
' - 1213 t)
Note: In the table referreﬁlﬁwe ce n@h#ﬂﬁpn& have been used. They are
elaborated as follows: i 1 5
Abbreviation Full form | y &
TSC- Total Sale consideration .
LAF Amount paid by the ailﬂm{s} .-,
REGVY.~

4. The aforesaid complaints were filed against the promoter on account of
violation of the agreement to'sell against allotment of units in the
upcoming project of the respondent/builder and for not handing over

the possession by the due date, 'sé'elﬁ'ng' award of possession along with

delayed possession charges and other.

5. It has been decided to treat the said complaints as an application for

non-compliance of statutory obligations on the part of the promoter/

respondent in terms of section 34(f) of the Act which mandates the

authority to ensure compliance of the obligations cast upon the
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HARERA Complaint Nos. and 3162 of

_..;. GURUGRAM 2023 & 4059 of 2023

promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder.

The facts of the complaints filed by the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead
case CR/3162/2023 titled as Kapil Poddar and Renuka Poddar V/s
M/s Ramprastha Promoters & Developers Private Limited are being
taken into consideration for determining the rights of the allottee(s)
qua delayed possession chargesﬂlung with interest and others.
Project and unit related dat‘aﬂbw

The particulars of the prnjecb;uﬁabdetalls of sale consideration, the
amount paid by the cumplaina;ft_(;.],..d_a& of proposed handing over the
possession, delay period, if an;;,. ha;i._! been detailed in the following
tabular form:

CR/3162/2023 titled as Kapil Poddar and Renuka Poddar V/s
M/s Ramprastha Promoters & Developers Private Limited

S.N. | Particulars Details

-

liKalan, Gurugrarn

Name of the projeet ~ +. gﬁvﬁgﬂ ‘Towers”, Sector 37D, ‘Jl[lage

Projectarea _ - 50.5112 acres
Registered area '

Nature of the project =~ |G

o[ o]

status 18.02.2025

DTCP license no. and validity | 33 of 2008 dated 19.02.2008 valid upto

others

Date of approval of building | 12.04.2012

branch]

plans [As per information obtained by planning

Name of licensee Ramprastha Builders Pvt Ltd and 11

Date of environment | 21.01.2010

branch]

clearances [As per information obtained by planning

registered 09.10.2017
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g HARERA

Complaint Nos. and 3162 of

& GURUGRAM 2023 & 4059 of 2023
10. | RERAregistration validupto | 31.12.2023
11. | Unitno. 1403, 14" floor, tower /block- F
(Page 43 of the complaint)
12. | Unit area admeasuring 1310 sq. ft.
(Page 43 of the complaint)
13. | Allotment letter dated 17.08.2010
(Page 30 of the complaint)
14. |Date of execution of|24.07.2010
apartment buyer agreement | (Page 39 of the complaint)
15. | Possession clause 15. POSSESSION
oy Tg:] Time of handing over the
3:1’ s;esslun
sy ct to terms of this clause and subject
| |to the Allottee having complied with all
/' “rﬁémﬂn{l condition of this Agreement
ﬁ 2/ & r.‘.é;f aggw-th& &ypjicauon and not being in
< / o ldefault umﬁr - any of the provisions of this
. |Agreement | and compliance with all
k pro ﬁﬂns, fo-tmalities documentation
etc, as prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over the
possession ~ of the Apartment by
31/0&/2012 the Allottee agrees and
understands that RAMPRASTHA shall be
| entitled to a grace period of hundred
— . land twenty days (120) days, for
. : %zplyfng ‘and obtaining the occupation
certificate | in respect of the Group
'\ Housing Complex.
(Page 53 of the complaint) |
16. | Due date of possession 31.08.2012
[As per possession clause mentioned in
I the buyer’s agreement]
17. | Grace Period Not Utilized
18. | Total sale consideration Rs.43,56,850/-
(As per schedule of payment at page 66 of |
the complaint)

Page 6 of 25



g HARERA Complaint Nos. and 3162 of

= 0x] GURUGRAM 2023 & 4059 of 2023
19. |Amount paid by the|Rs.40,40,323/-
complainants (As per payment receipts annexed with
the complaint)
20. | Occupation certificate | Not yet received
/Completion certificate
21. | Offer of possession Not offered

B. Facts of the complaint

8. The complainants have made the following submissions: -

L.

1L

H1.

V.

That the complainants were allotted a unit bearing no. 1403, Kaving
1310 sq. ft. super built-up area, 14th Floor, Tower-F, in project of the
respondent named “The Edge Towers" at Sectors 37D, Gurugram vide
allotment letter dated 17.08.2010 for a total sale consideration of
Rs.43,56,850/-. Thereafter, an apartment buyer's agreement was
executed between the complainants and respondent on 22.07.2010.
That as per clause 15(a) of the apartment buyer's agreement, the
respondent had to deliver the possession of the apartment by
31.08.2012.

That at the time of execution of the agreement, the complainants had
objected towards the highly titled and one-sided clauses of the
agreement. However, the respondent turned down the concerns of the
complainants and curtly informed that the terms and conditions in the
agreement are standard clauses and thus, no change can be made.
That as per the demands raised by the respondent, based on the
payment plan, the complainants have already paid a total sum of
Rs.40,40,323 /- towards the said unit.

That the complainants went to the office of respondent several times
and requested them to allow them to visit the site, but it was never

allowed saying that they do not permit any buyer to visit the site
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&2 GURUGRAM 2023 & 4059 of 2023

VL.

VIL

VIIL

IX.

during construction period.

That the complainants contacted the respondent on several occasions,
but the respondent was never able to give any satisfactory response to
the complainants regarding the status of the construction and was
never definite about the delivery of the possession.

That the respondent has completely failed to honour its promises and
has not provided the services as promised and agreed through the
brochure, BA and the different advertisements released from time to
time.

That the complainants are entitled to get delay possession charges
with interest at the prescribed rate from date of application/payment
to till the realization of money under section 18 & 19(4) of Act. The
complainants are also entitled for any other relief which they are
found entitled by the Authority.

That the complainants after losing all the hope from the respondent
company, having their dreams shattered of owning an apartment and
also losing considerable amount, are constrained to approach this

Authority for redressal of their grievance,

Relief sought by ;’hgcmmﬁqnﬁf S /
The complainants-have sought foﬂnwmg rellef[s}

1.

Direct the respondent to-handover the possession of the unit and
to pay delay possession charges at prescribed rate from the due
date of possession till actual handing over of possession.

Direct the respondent to not to force the complainants to sign any
indemnity cum undertaking as a precondition for signing the
conveyance deed.

Direct the respondent to provide the exact layout plan of the unit.
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HARERA Complaint Nos. and 3162 of
2 GURUGRAM 2023 & 4059 of 2023

iv.  Direct the respondent to not to charge monthly maintenance
charges for a period of 12 months or more before giving actual
possession of the unit.

v.  Direct the respondent to not to charge anything irrelevant which
has not been agreed between the parties.

10. On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed
in relation to section 11(4) (a) ofthe Act to plead guilty or not to plead
guilty. -

D. Reply by the respondent. ¥4

11. The respondent has contested the complaint on the following grounds.

i. That the complainants hadalreadif filed a complaint bearing no.
CC/75/2023 before the NCDRC, New Delhi with respect to the subject
property involvediin the preientcuhtp[alnt. 'Ihei'efure the principle of
sub-judice is attracted to the pgesﬂnt matter at hand and hence the
complaint is not maﬁgtaﬁﬁg_blé before this Authority.

ii. That the present cumpiaiht::hgs ha&n filed by the complainants in
complaint no. 3162 of 2023 before this authority inter alia praying for
possession of an apartment bearing no. F-1403, 14th floor in project
"EDGE" of the respondent along with delay possession charges.

ii. That filing such a complaint-after a lapse of such a long time made
crystal clear the status of the complainants as an investor who merely
invested in the present project with an intention to draw back the
amount as an escalated and exaggerated amount later.

iv. That the delay in delivering the possession of the apartment to the
complainants has been attributed solely because of reasons beyond

the control of the respondent.
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2 GURUGRAM 2023 & 4059 of 2023

v. Further, as per clause 15 (a) of the agreement shall not be read in

vi.

vii.

isolation but have to be read in light of other clauses of the agreement.
Clause 15(a) of the agreement is subject to clause 31 of the agreement.
Clause 15(a) stipulates the time for handing over of the possession
which is subject to Force Majeure circumstances which clearly indicate
the nature of agreement entered into between the parties, whereby,
the stipulated date of delivery is not a strict and final date but merely
a tentative date which is furthgrsubject to several factors involved.

That the date of possessio get extended automatically on

account of delay caused dqéﬂ‘t%? _:I
of the developers/ respnnﬂer;i. F.iu'd:her tige contingency of delay in
handing over the apartment wIthin Ee stipulated time was within the
contemplation of the parties at the time of executing the agreement as
the parties had agreed vide clause 17(a) that inthe eventuality of delay
in handing over posséssion beyond the period stipulated in clause
15(a) of the agreement, the alluttea will be compensated with Rs 5/-
per sq. ft. per month-of sn'pe a;;qq. fﬂpﬂ part of compensation was
specifically consen d to anﬁifwver objected at any earlier stage,
or ﬁnf%&a&er that.

That the delay has occurred only due to unforeseeable and

not while s:gmng.t agreerﬁ

uncontrollable circumstances which desbite" of best efforts of the
respondents hindered the progress of construction, meeting the
agreed construction schedule resulting into unintended delay in
timely delivery of possession of the apartment for which the
respondent cannot be held accountable. However, the complainant
despite having knowledge of happening of such force majeure

eventualities and despite agreeing to extension of time in case the
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HARERA Complaint Nos. and 3162 of

& GURUGRAM 2023 & 4059 of 2023

viii.

ix.

delay has occurred as a result of such eventualities has filed this
frivolous, tainted and misconceived complaint in order to harass it
with a wrongful intention to extract monies.

That the said terms and conditions of the agreement were executed
only after mutual discussion and decision and agreement of both the
parties and in such a case, one party cannot withdraw itself from the
boundation of the agreement. That once the said agreement was duly
signed and accepted by the both the parties which contains detailed
terms and conditions the pﬂrﬁm;ﬂt!eﬂbligated to abide by it and either
of parties cannot divert Im&ﬁ&q}the obligation of performance of
their parts manifeste.d’m thy " _' '3 't on.jt owns whims and fancies
and as per theu' nvm c’bm‘gﬁggce It !s to be noted that the

performance and nﬂn perfurmanc,g of the aﬁeement affects both the

parties equally and sometimes unagparty is at a greater disadvantage
when one party abstains from performance of its part.

That the respondent who is incurring “higher expenses due to
escalation in the cost of jjr'e}ec'e_dué'.fu.ﬁhle overrun. The respondents
have utilized all the resources fhwa_rﬂ_s completion of the project and
no monies were diverted W'ﬁ_ tﬁi‘éar@ﬁ@rwather project as falsely
alleged by him. That the respnr}dents haye strived at its best to battle
the obstacles so that the déhvverj* of the possession be made as sooner
as possible despite of the several unforeseeable hindrances mentioned
herein below posed, since customer satisfaction has always been
pivotal and a priority to the respondents. It is pertinent to note here
that despite the best efforts by the respondent to hand over timely
possession of the said flat booked by the complainants, the

respondents could not do so due to reasons and circumstances beyond
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<0 GURUGRAM 2023 & 4059 of 2023

Xi.

xii.

its control. It was only on account of the following
reasons/circumstances that the project got delayed and timely
possession could not be handed over to the complainants,

The project faced various roadblocks and hindrances including
approvals from different authorities which were beyond the control of
the respondent and which in turn lead to unforeseeable delay in the
construction/completion of the project and hence handing over of the
possession of the flat to the complainants.

In addition to the above, activ&impiﬂnentatmn by the Government of
alluring and promising soéialrgschemes like National Rural
Employment Guarantee Act ["NREGA"J and Jawaharlal Nehru National
Urban Renewal Mission ("]HNURM") further led to sudden shortage of
labour/ workforce in the real estate market.as the available labour
were tempted to return fo ‘their resp&cﬁit'; states due to the
guaranteed emplﬁmtundier the said NREGA and JNNURM Schemes.
The said factor further created a vacuum and shortage of labour force
in the NCR region. Large ndmbg:fg of real estate projects, including the
present project of the opposite p_r:i_r?t'jr herein, were struggling hard to
cope with their construction schedules, but all in vain.

The respondents faced extreme water shortage, which was completely
unforeseen by any of the Real Estate Companies, including the
respondent, in the NCR region. The respondent, who was already
trying hard to cope up with the shortage of labour, as mentioned
above, was now also faced with the acute shortage of water in the NCR
region. The said factor of shortage of water directly affected the
construction of the project at the site. To make the conditions worse,

the Hon'ble High Court of Punjab and Haryana vide Order dated
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Xiii.

Xiv.

16.07.2012 restrained the usage of ground water and directed to use
only treated water from available Sewerage Treatment Plants
(hereinafter referred to as “STP"). As the availability of STP, basic
infrastructure and availability of water from STP was very limited in
comparison to the requirement of water in the ongoing constructions
activities in Gurugram District, it became difficult to timely complete
the construction activities as per the schedule. The availability of
treated water to be used at cqp;_tructiun site was very limited and

against the total requirerﬁé”"—;:___'-;:-._ij;mter only 10-15% of required

e

quantity was available at i ion sites. In furtherance to the
directions of Hon'ble High Cmiri ofPunjab and Haryana, the Opposite
Party received a Letter bearingmemn no 2524 dated 01.09.2012 from
the Deputy Commissioner, Gurugram, Haryama, informing to it about
the complete ban on the use of underground water for construction
purposes and use of enly recycled water being permitted for the said
purposes. . L |

That the respondent nﬁitﬁ-ef . hﬁd an? control over the said
directions/orders from the Hon'ble High Court nor had any control
over the shnrtage ofwatﬁr in ée%’fﬁi—'ﬁmﬂ yhich in turn led to the
delay in the completion and hence the handing over of the possession
of the flat to the complainants. '

In addition to the above, there has been a heavy shortage of supply of
construction material i.e. river sand and bricks etc. through out of
Haryana, pursuant to order of Hon'ble Supreme Court of India in the
case Deepak Kumar etc. v. State of Haryana (L.A. No. 12-13 of 2011 in
SLPs (C) nos. 19628-29 of 2009 with SLPs (C) No. 729-731/2011,
21833/2009, 12498-499/2010, SLP(C) CC... 16157/2011 & CC
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12.

13.

18235/2011 dated 27 February 2012) and correspondingly, the
construction progress slackened. This also caused a considerable
increase in cost of materials. It is noteworthy that while multiple
project developers passed on such incremental costs attributable to
the above reasons to the buyers, the management of the respondent
assured its customers that it will not and has held fast on its promise
by not passing on any of such costs to the buyers.

Copies of all the relevant ducumeius have been filed and placed on the

record. Their authenticity lsnoﬁmdispute Hence, the complaint can be

'-\.u"v" -

decided on the basis of thesa' """_.".ted documents and submission

made by the parties. .~ " ;_ ] I‘TL &\

Jurisdiction of thaanthoriqr ) Y N\

The respondent has raised a preﬂminar}?- ﬁibinissinn/nhjectinn the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regan:lir;]@é rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasbris given below,

EI  Territorialjurisdiction ~ <

As per notification-no. 1,{92{20,1?-1'1‘42? dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial jurisdiction to

deal with the present complaint.
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14.

15.

16.

E.Il'  Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11 (4)(a) is

reproduced as hereunder:
Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees; s the case may be, till the conveyance
of all the apartments, plats orb dings, as the case may be, to the
allottees, or the common areas to-the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allotteés-and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of ubli_ggtiu_ns by the _pru_lrfnui:er leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage. A

Findings on the objections raised by the respondent

F.1  Objection regarding the complainants being investor.

The respondent has taken.a stand thélt the complainants are investors
and not consumer. Therefore, they are not entitled to the protection of
the Act and are not entitled to file the complaint under section 31 of the
Act. The respondent also submitted that the preamble of the Act states
that the Act is enacted to protect the interest of consumers of the real
estate sector. The authority observes that the respondent is correct in
stating that the Act is enacted to protect the interest of consumer of the

real estate sector. It is settled principle of interpretation that the
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preamble is an introduction of a statute and states main aims and
objects of enacting a statute but at the same time the preamble cannot
be used to defeat the enacting provisions of the Act. Furthermore, it is
pertinent to note that any aggrieved person can file a complaint against
the promoter if the promoter contravenes or violates any provisions of
the Act or rules or regulations made thereunder. Upon careful perusal
of all the terms and conditions of the apartment buyer’'s agreement, it is
revealed that the cnmplamants are buyers and paid total price of
Rs.40,40,323/- to the pmmete;, oW:

vards purchase of an apartment in
the project of the promoter. 2 * it is important to stress upon
the definition of term. alluttee uhﬂer Ehe kct the same is reproduced
below for ready reference: ;. Gk T‘

“2(d) "allottee ifi relation to a reaf esfate pm_.féct ‘means the person to
whom a plot, apartment.or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequem}r»ac'qmres the said allotment through sale, transfer or
otherwise ‘butdoes nat include a.pefson to whom such plot,
apartment arénﬂfdfﬁg, as the caseimay be,is given on rent;"

In view of above-mentioned definition of “allottee" as well as all the

terms and cnnd:tiong of the a art?g‘nt application for allotment, it is
crystal clear that glefg:u:mp,la ts e @Q,rt&eé?s the subject unit was
allotted to them by the prumuter,-'f'he concept of investor is not defined
or referred in the Act. As per the definition given under section 2 of the
Act, there will be “promoter” and “allottee” and there cannot be a party
having a status of "investor". The Maharashtra Real Estate Appellate
Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt.
Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the

concept of investor is not defined or referred in the Act. Thus, the
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17.

18.

contention of promoter that the allottees being investor are not entitled
to protection of this Act also stands rejected.

F.Il Objections regarding force majeure.

The respondent/promoter has raised the contention that the
construction of the tower in which the unit of the complainant is
situated, has been delayed due to force majeure circumstances such as
shortage of labour force in the NCR region, ban on the use of
underground water for construction purposes, heavy shortage of
supply of construction matarial:gig._}[ﬂwemr, all the pleas advanced in
this regard are devoid of merﬁ:%’ﬂnf all, the possession of the unit in
question was to be offered by éi_'iﬂB,Zﬂ'lz; Further, the events alleged
by the respondent do _not. i}ﬁrveiﬁ}y knpa;:t on the project being
developed by the respondent. Furthermore, some of the events
mentioned above are of routine in nature happening annually and the
promoter is required to take the same into consideration while
launching the project. Thus, the promoter respondent cannot be given
any leniency on based of aforesaid reasons and it is well settled
principle that a person {:annnt'ﬁ:iké" benefit of his own wrong.

F.IIl  Objection regarding maintainability of complaint.
The respondent has contended that the present complaint is not

maintainable under the principle of sub<judice as the complainants
have already filed a complaint bearing no. CC/75/2023 before the
NCDRC, New Delhi. However, it is evident from the order dated
07.02.2024 in the above said complaint that the complainants have filed
an application bearing no. I1A/1090/2024 seeking withdrawal from the
complaint and the said request was allowed by the NCDRC, New Delhi
vide order dated 07.02.2024. Therefore, the objection of the respondent

w.r.t the maintainability of the present complaint stands rejected.
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G. Findings on the relief sought by the complainants.

G.1  Direct the respondent to handover the possession of the unit
and to pay delay possession charges.

19. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation
18(1). if the promoter fails to complete or is unable te give possession
of an apartment, plot, or building, —

medea‘ .':hat where an d}]’meg does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the bumﬂfngwer of the possession, at such rate
as may be prescribed.”™

(Emphasis supplied)

20. Clause 15(a) of the apartment buyer's-agreement dated 24.07.2010
provides for handing over uf'pus"ses's"lbn and is reproduced below:

15. POSSESSION

(a) Time of handing over the Possession

“Subject Qa‘&rms of this r:!qusei nd,subpc ﬂé the Allottee having
s
.P

complied all the ter Agreement and the
Application, umfhoi: being of the provisions of
this Agreement and cump!fang rﬂrh all provisions, formalities,
documentation.etc, as. prﬂst‘ﬂﬁgd by. RAHPRASTHA RAMPRASTHA
proposed to hand.over ‘the 'pa,s.-.'es.vmn of the Apartment by
31/08/2012 the Allottéé” agrees and understands that
RAMPRASTHA shall be entitl a grace period of hundred and
twenty dqys ﬂZG' days, Jor appifyir;g and obtaining the occupation
certificate in respect of the Group Housing Complex.”

21. The authority has gone through the possession clause of the agreement
and observes that this is a matter very rare in nature where builder has
specifically mentioned the date of handing over possession rather than
specifying period from some specific happening of an event such as
signing of apartment buyer agreement, commencement of construction,
approval of building plan etc. This is a welcome step, and the authority

appreciates such firm commitment by the promoter regarding handing
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22,

23

over of possession but subject to observations of the authority given
below.

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the
complainant not being in default under any provisions of these
agreements and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this

. -|| - .\-

clause and incorporation of-_'_',_ \

itions are not only vague and
uncertain but so heavily ]oaﬁg@%ur of the promoter and against
the allottees that even a smgid ult. by the allottees in fulfilling
formalities and dnmmntannnsetﬁ qs prgsmhgd by the promoter may

make the possession clause irrelevant for the. purpose of allottees and
the commitment date for handing over possession loses its meaning,
The incorporation of such clause in the buyer's agreement by the
promoter is just to evade the liability towards timely delivery of subject
unit and to deprive the. HHOtEBEﬁ eﬁtheir right accruing after delay in
possession. This is just to cu as t_u how the builder has misused
his dominant po&ﬁﬁn aéd % SM rﬁsﬂnevuus clause in the
agreement and the alluttee is left wrth no upt}on but to sign on the
dotted lines. :

Due date of handing over possession: The promoter has proposed to
hand over the possession of the unit by 31.08.2012 and further
provided in agreement that promoter shall be entitled to a grace period
of 120 days for applying and obtaining occupation certificate in respect
of group housing complex. As a matter of fact, the promoter has not

applied for occupation certificate within the time limit prescribed by
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24.

25.

26.

27.

the promoter in the apartment buyer’s agreement. As per the settled
law, one cannot be allowed to take advantage of his own wrongs.
Accordingly, this grace period of 120 days cannot be allowed to the
promoter at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of deldy; till the handing over of possession, at
such rate as may be prescrihed;hﬁd_‘_it has been prescribed under rule
15 of the rules. Rule 15 has_b.aeﬁiféﬁépduced as under.

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7).of section 19]

(1)  For the purpose of mé@e 'iecﬁqﬁ-}‘g};._ section 18; and sub-
sections; (%) dnd (7} of section 19,\the- “interest at the rate
prescribed” shall be the State. Bank of India highest marginal cost
of lending.rate +29%.: d 11 1=}

Provided that in cas the State Bank of India marginal cost of
lending rate {MEL'R{E;IFr ni use, it.shall be replaced by such
benchmark lending which the State Bank of India may fix
from time to time for lending ta the general public.,

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules; has determined the prescribed rate of
interest. The rate-of interest so determined by the legislature, is
reasonable and if the said rule is fdl_[mued to award the interest, it will
ensure uniform practice in all the cases..

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 08.05.2024 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the

promoter, in case of default, shall be equal to the rate of interest which
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28.

29.

the promoter shall be liable to pay the allottees, in case of default. The
relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the :‘ntere.s‘t?fmmbfe by the allottee to the promoter
shall be from the date t,#hg‘aﬂanee defaults in payment to the
promoter till the date'it is paid:*

Therefore, interest on the delay/payments from the complainants shall
be charged at the preseribed' rate i, 10.85% by the respondent
/promoter which isthe same asis being granted to the complainants in
case of delayed possession charges.

On considerationofthe documents available onrecord and submissions
made by both the MEE regarding contrayention of provisions of the
Act, the authority is satisfied t:hal;',_the; rgrga'g_pd_ent is in contravention of
the section 11(4)(a) df th& MWEE};_ h’hﬁdfng over possession by the
due date as per the agreement.Thé authority has observed that the
apartment buyer’s aﬁeﬁm&nﬁ?w‘iﬁ mcuteﬂ on 24.07.2010 and the due
date of possession was specifically mentioned in the apartment buyer's
agreement as 31.08.2012. As far as grace period is concerned, the same
is disallowed for the reasons quoted above. Therefore, the due date of
handing over possession is 31.08.2012. The respondent has failed to
handover possession of the subject apartment till date of this order.
Further, the authority observes that there is no document on record
from which it can be ascertained as to whether the respondent has

applied for occupation certificate or what is the status of construction
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30.

31.

32.

of the project. Hence, this project is to be treated as on-going project
and the provisions of the Act shall be applicable equally to the builder
as well as to the allottees.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delay possession charges at the prescribed rate i.e, @10.85% p.a. w.e.f,
31.08.2012 till offer of pns_ses_sia__n plus 2 months after obtaining

occupation certificate from tﬁﬂgﬁﬁp&ent authority or actual handing
..I :‘-v;éi: IL_; ?. _.

over of possession, whichever dier, as per section 18(1) of the Act

: Coie.a] AL N %
of 2016 read with rule15 uf}hﬁrﬂﬁ&

G.1I  Direct the respondent toto ﬂoﬁn‘fnmme complainants to sign
any indemnity cum. undertaking as a precondition for signing the
conveyance deed,

The respondent is further directed not to place any condition or ask the

complainants to sign an indemnity of any nature whatsoever, which is
prejudicial to their rights as has been decided by the authority in
complaint bearing no. 4031 of 2019 titled as Varun Gupta V. Emaar
MGF Land Ltd. j

G. Il Direct the‘{reéaqﬁﬁgetﬁq ;ﬁ'ﬁvld:afthaqact layout plan of the

unit.
As per Section 19(1) of the Act, the allottee is entitled to obtain

information relating to sanctioned ﬁlﬁns.'laynut plan along with
specifications, approved by the competent authority and such other
information as provided in this Act or rules and regulations made
thereunder or the agreement for sale signed with the promoter.
Therefore, in view of the same, the respondent is directed to provide the
exact layout plan of the unit in question to the complainant within a

period of 1 month from the date of this order.
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33.

34.

35

G.IV  Direct the respondent to not to charge monthly maintenance

charges for a period of 12 months or more before giving actual
possession of the unit.

Maintenance charges: - This issue has already been dealt by the
authority in complaint titled as Varun Gupta Vs. Emaar MGF Land
Limited (supra), wherein, it is held that the respondent is right in
demanding advance maintenance charges at the rates prescribed in the
builder buyer’s agreement at the time of offer of possession. However,
the respondent shall not demand.the advance maintenance charges for
more than one year from the al]#ttées even in those cases wherein no
specific clause has been presqfﬁ%@jﬁ-the agreement or where the AMC
has been demanded formore than a year.

G.V  Cost of litigation. del |
The complainant in_complaint bearing no. CR/4059/2023 is seeking

above mentioned relief w.r.t. compensation. Hon'ble Supreme Court of
India in civil apﬁéi;ﬂ Iﬁu&-.ﬁ?d;ﬁ-é?@ u:f‘m;l_'tftled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of Up & Ors. (supra),
has held that an allottee is entitled to claim'compensation and litigation
charges under sections 12;14,18 and section 19 which is to be decided
by the adjudicating officer as per section 71 and the quantum of
compensation and litigation expense shall be adjudged by the
adjudicating nfﬁcer-_haﬁng: due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to deal
with the complaints in respect of compensation. Therefore, the
complainant is advised to approach the adjudicating officer for seeking
the relief of compensation and litigation expenses.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):

L

iii.

iv.

Vi.

The respondent is directed to pay interest to the complainant(s)
against the paid-up amount at the prescribed rate of 10.85% p.a.
for every month of delay from the due date of possession i.e,
31.08.2012 till offer of possession plus 2 months after obtaining
completion occupation certificate from the competent authority
or actual handing over of possession, whichever is earlier, as per
section 18(1) of the Act u"‘_" I_';'_'_;{rEad with rule 15 of the rules.
The arrears of such mtéré&&; hl':lz.:_ued from 31.08.2012 till the date
of this order shall be p_md;- by the promoter to the allottee(s)

within a period nf-%'—.:;a:jrs and the interest for every month of

delay shall bé paid by the promoter to the allottee(s) before 10th
of the subsequent month as per rule 16(2) of the rules.

The respundgnt is directed to handover possession of the
unit/flat in qug‘stta.n En ﬁ'le cgmplaihant(s) in terms of the
apartment buyer‘aagmmgal;wMtéd between the parties.

The rate of interest charggablg from_the allottee(s) by the
promoter, in case of d&aullﬁfshati be charged at the prescribed
rate i.e, 10.85% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee(s), in case of default i.e,, the delayed possession charges
as per section 2(za) of the Act.

The complainant(s) are directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period.

The respondent is further directed not to place any condition or

ask the complainants to sign an indemnity of any nature
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whatsoever, which is prejudicial to their rights as has been
decided by the authority in complaint bearing no. 4031 of 2019
titled as Varun Gupta V. Emaar MGF Land Ltd.

vii. The respondent shall not charge anything from the
complainant(s) which is not part of the buyer's agreement.

vili. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal
consequences would follow.

36. This decision shall mutatis mulanﬂ-fs apply to cases mentioned in para

3 of this order. -.;,‘,;.s .;1
Tl ~
37. Complaint stands dlspeia&nff. LA, P
38. File be consigned to regumy ",“_'-1 \ " ;’f
{Ashuk 'i’qgwan]
B ' Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.05.2024
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