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1. The present complamt has been ﬁled ‘by the complainant/allottee under

Section 31 of the Real Estate (Regulation and-Development) Act, 2016 (in

short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there under or to the

allottee as per the apartment buyer’s agreement executed inter se.

A.Unit and project related details

Y
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The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

Yt g

§ e

4 "

S. No. | Particulars Details
1. Name and location of the | “Versalia”, Sector 67-A, Gurugram
project
Nature of the project Residential Plotted Colony
Project area 38.262 acres
DTCP license no. 81 of 2013 dated 19.09.2013 valid up to
19 09.2019
Name of licensee Pl T ¢ "’d’"Kmshna Infra Projects Ltd. and 13 others
6. |RERA  Registered/  not| 154 of 2017 dated 28.08.2017 valid up to
registered b ggggnzo
7. Unit no. yﬁ_@,«;_%m : 5?*3177 Second Floor
7R AL [As per pageno:.29 of the complaint)
8. Unit area admeasuring “éwmlstsq ft. [S_up.er area)
‘ ¥ | ' '['Ams per page no. 29 of the complaint)
9. Allotmentletter§ zg% : ¢ "13.03 5201-5
Ay 4 | (As per page no. 29 of the complaint)
10. |Date of floor. ‘buyers| 13.03; 2015
agreement N (As per page n0.9 34 of the complaint)
11. | Possessionclause .1 | POSSESSION OF FLOOR

“Sud=Subject to clause 5.2 infra and further

“subject:torall the buyers of the floors in the
I res:dent:al co!ony making timely payment, the
company shall - endeavor to complete the
development of residential colony and the floor

| as far as possible within 36 months with an

“extended period of (6) six months from the
date of execution of this floor buyer
agreement subject to the receipt of requisite
building /revised building plans/ other
approvals & permissions from the concerned
authorities, as well as force majeure conditions
as defined in the agreement and subject to
fulfilment of the terms and conditions of the
allotment, certificate & agreement including
but not limited to timely payments by the
buyers), in terms hereof. The company shall be
entitled to extension of time for completion of
construction of the unit equivalent to the |
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period of delay caused on account of the
reasons stated above. No claim by way of
damages/compensation shall lie against the
company in case of delay in handing over
possession of the unit on account of the
aforesaid reasons.

However, if the buyer(s) opts to pay in advance
of schedule, a suitable discount may be allowed
but the completion schedule shall remain
unaffected. The buyer(s) agrees and
understands that the construction will
commence only after all necessary approvals
are received from the concerned authorities
and, competent authorities including but not

“. I'limited to environment & forest.

(As 'pepi‘page no. 45 of the complaint)

12.

& ,Lm] '5018
Wi A[qutg- Dye ‘date to be calculated36 months

\ From tbﬁate of execution of agreement i.e.,
ﬁja 03‘2?01? Grace period of 6 months

-included being unquahﬁed ]

13.

| Rs.2,02,94,500/-

[As per customer ledger dated 25.02.2022 on

| page no. 68 ol_f thereply)

14.

Amount pald t by
complainant

| Rsi42,80,320/~
(.AS per customer ledger dated 25.02.2022 on
page no. 69 of the reply)

15.

Occupation Certificate

“~~~|'Notobtained

T

16.

Offer of possessi-

) sg_t%ﬁeréa ¢

B.Facts of the complaint:

3. That the complainant has made following submissions:

L.

L.

The respondent is a real estate developer and is in the process of

developing a residential colony which has been named as “Versalia”

located in sector 67A, Gurugram.

That in the year 2014, the complainant was interested in purchasing a

suitable residential floor for her needs. That at that point of time the

respondent was marketing and advertising the said project. The
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respondent was representing itself to a settled and committed real
estate developer and was propagating that the said project shall be
completed in a time bound manner. Swayed by the marketing and
advertising being done by the respondent, the complainant approached
the offices of the respondent where the representatives of the
respondent confirmed that the said project was being developed by the
respondent with full vigour and the respondent was holding all the
permissions, sanctions as well as the requisite financial capacity to
develop and complete the said pl‘bl'jecc'i'n a time bound manner. Yet again
the complainant relied upon@t\]"; ge_p_rgsentatlons which were made by
the representatives of the resﬁanﬁ'éﬁfr: and decided to seek allotment of a
residential floor in thg sald prom&t. That. the representatives of
respondent stated lf the complamant was mterested in booking an
independent floor i 1r_1 the project then she w111 ha_ve to pay an amount of
Rs.35,00,000/- in cash and Rs.5,00,000/- via cheque. That when the
complainant asked as to why such a huge amount of Rs.35,00,000/- was
being demanded in cash, .-the-n the officials of respondent stated that
since the current project is-very 'Hi-‘gh in“demand and in order to avoid
non-serious buyerj they ‘have put a condition of Rs.35,00,000/- cash
payment before bo%kmg The officials’of respondent assured that they
will adjust the cash paym_ept in basicsale price of the unit and the final
basic sale price wili be after dedu;:ting of Rs. 35,00,000/- only. That at
that point of time officials of respondent showed the complainant 3
different floor types having different prices. That out of options given by
respondent, complainant chose second floor having basic sale price of
Rs.1,37,00,000/-. That officials of respondent stated that since the
complainant had chosen a unit with BSP of Rs.1,37,00,000/- thus after
payment of Rs.35,00,000/- said amount shall be adjusted in the BSP and
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final BSP shall be calculated after deduction of amount paid in cash. That
officials of respondent also stated that if complainant paid
Rs.35,00,000/- in cash then additional discount of 7% will also be given
to her and the same will be deducted and final BSP shall be after
deduction of Rs.35,00,000/- + 7% of Rs.1,37,00,000/- i.e., Rs.9,59,000/- .
That swayed by the assurance of officials of the respondent, complainant
paid an amount of Rs.35,00,000/- in cash on 22.10.2014 and
Rs.5,00,000/- vide cheque dated 22.10.2014. That in lieu of cheque
amount respondent issued a- payment recelpt and said payment of Rs.
35,00,000 was adjusted in bas:c,%f‘ pmce and same was duly mentioned
in application form duly mgneﬂ ﬁ'(y ~complainant and officials of
respondent wherein BSP. WaSv shown as Rs 92, 41,000/- after deduction
of cash payment of’ %85’ 00,000 /—» m “addition to the discount of 7% of
the BSP i.e, Rs.1,37, 00 $00. . ~ \

That after execution of said appllcatlon form complainant further paid
an amount of Rs.37;___8-1,§14[— which has been duly acknowledged by the
respondent by issuiné’: ré;eipﬁt_,gmzj;gr. all the payments made by the
complainant. \ e

That as on 11.03.2015 coniplainant ‘had paid an amount of
Rs.77,81,814/- to the l'esporljéi%gé'?ntf§ and  after making all the above
payments the respondent issued (a-timely payment rebate @ Rs.250/-
per sq. ft. and issueg a letter dated 13.03.2015 in this regard.

That thereafter on 13.03.2015 respondent allotted a floor bearing no.
3177 having an area of 1685 sq. ft. located on second floor vide
allotment letter dated 13.03.2015. That on said day an agreement qua
said floor was executed between the parties.

That even the said floor buyer’s agreement was a formal one-sided,

unilaterally prepared and heavily tilted in favour of the respondent, with
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no scope of negotiation. That since the complainant had already paid a
hefty amount to the respondent; she was left with no other option but to
sign the said agreement, as it was. That at the time of execution of said
agreement respondent assured that it had all the permissions, licences,
approved layout plans for the construction of the project. That as per
clause 5.1 of the agreement respondent assured that the possession of
the floor shall be delivered within 36 months with extended period of 6
months as force majeure from the date of execution of floor buyer’s

agreement. That for ready refel 0

-said relevant lines of clause 5.1 is
being reproduced herein as foﬁ;o
vx;d &ﬁ.
“the Company shall endeavor ttcrg compif“ete the development of Residential
Colony and the Floor.as far astgo.§31ble w:th:n 36 months with an extended
period of (6) six months Sfrom ‘tﬁe ém‘,!e of execution of this floor buyer
agreement subject:to the receipt. of requisite building /revised building
plans/ other approvals & permissions from the concerned authorities, as
well as Force Majeure Conditions as defined in the agreement”

That since respondent had already assured that it already has all the
necessary permisgsizgn%& ‘to develop the project, thus the date of
possession shall bé. calt:-ulated from the.date of execution of the
agreement ie., 13. 03.2015) anﬁ% Qccordmgly due date of possession

comes to 13.03.2018 i.e., 36 rnonths from the date of execution of floor

o e
- Ms

buyer’s agreement. - 3 45

The complainant has alwa'&s rémai_n_ed steadfast and committed in
making the payment-of.all the.instalments as and when demanded by
the respondent however as the facts would speak for themselves, the
respondent miserably failed in developing the said project in a time
bound manner resulting in severe losses being suffered by the
complainant. That as stated above, the complainant had already paid an
amount of Rs.77,81,814/- and always ready to pay rest of the amount if

the same were demanded. But after execution of floor buyer's
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agreement respondent failed to develop the project thus no payment
was demanded from complainant.

That since the respondent had failed to develop the project as per
agreed terms and conditions, complainant approached the officials of
the respondent and requested to refund the entire amount paid by the
complainant along with interest. That after few meetings respondent
even offered plots in the said project and tried to once again lure the
complainant by giving deceitful promises which respondent never

intended to fulfil. That respondentwlmtlally sent an offer vide e-mail

dated 30.08.2018 offering certam _,e”r-aeﬁts and plots in alternate but
same was not acceptable.to the z>Eoﬁ;i'lplegmant and she opted to seek
refund only. That thereaﬁ:er negotiauons were again started and
ultimately in the month of September 2019, the respondent agreed and
admitted its rmstéke and offered to refund the entire amount to the
complainant vide emml dated 06 09 2019

That since the requndent was not able to complete the project in timely
manner, the respondent sﬁguld alsu be hable to pay the interest at the
complainant is entiﬂeg to/ complete refund along with interest from the
date of each payment. i—lowever no such payment was ever made by the
respondent. I

That the complainaet booked the unit in the year 2014 and it is crystal
clear that respondent has failed to deliver possession in a timely
manner. That aforementioned trail of events clearly shows and proves
that the respondent has intentionally failed to abide by the terms and
conditions of the allotment/agreement which had been made in favour
of the complainant. The conduct of the respondent has remained

deceitful and respondent induced the complainant to part away with a
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huge sum of money i.e., Rs.77,81,814/- and despite of waiting for around

1 HARERA Complaint No. 187 of 2022

more than 4 years now, the respondent has still not able to offer
possession of duly completed project or apartment nor refund the
amount as agreed by respondent.

XII. That complainant even after pursuing respondent for several months
felt hopeless and was left with no other option to approach the Hon'ble

authority for adjudication of the matter is in issue. Hence,the present

complaint.

C. Relief sought by the col“plain*"m.-i __
. The complainant has sought followf- N

& '{fw't -f

I. Direct the respondent to handov.emthe legal and rightful possession of

# A" ._,& ot T W
%% LEag S
¥ ? Y

the apartment. o
II. Direct the respondent to pay lnterest for e,v‘ery month of delay at the

prevailing rate oﬁm;erest

. On the date of hearmg, the authorlty explamed to the respondent/ promoter
about the contraventions s alleged to have 'been committed in relation to

section 11(4) (a) of the Actto pleadglnll:y or not to plead guilty.

D.Reply by the respondent

. The respondent contested the complgmt on the following grounds:

a. That the complainant was%allotted—wit-h_ the unit no. 3177, second floor in
the project at the besic sale price of Rs.97,89,000/- in terms of the floor
buyer’s agreement dated 12.03.2015. That in terms of the FBA, the taxes,
External Development Charges and Internal Development Charges were
to be levied upon the complainant separately i.e., over and above the
basic sale price.

b. That in terms of clause no. 5.1 of FBA, the respondent undertook to

complete the construction of the unit and to deliver its possession to the
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complainant within thirty-six months with an extended period of six

months from;

i. the date of execution of FBA ie., 13.09.2018 (42 months from
13.03.2015); or

ii. the date of receiving the approval of the building plan from the
Department of Town and Country Planning i.e., pending till date.
whichever is later.

That without prejudice to the above, the respondent has denied that the

unit was sold to the complamantjmzébaslc sale price of Rs.1,37,00,000/-

and it is also denied by the resg nent that the complainant has paid

Rs.35,00,000/- to the respondentﬁfé;sh towards the basic sale price of
the unit. It is humbly: submlttec% ‘that'the_unit was sold to the
complainant for b@SlL‘“Sg]E pn'f:e of Rs. 97 89, 000 /- after deducting the
discounts offered by' the respondent. ‘That till date the complainant has
paid Rs.39,78 763[- towards the basic, sale price of the unit,
Rs.1,70,495/- toWgrdsﬁv the preferentlal “location charges and
Rs.1,31,060/- towards:the_-:Ektergal__Development Charges.

That the complainant ha; tried ‘to_twist the facts in the present
complaint to mlsleﬁd the/ Hon‘ble Authorlty That the complainant has
wrongly stated in the prése‘nt complalnt that an amount of
Rs.77,81,814/- has been pald towards the unit, whereas, the fact of the
matter is that the complamant has only paid Rs.39,78,763/-. Therefore,
in case the Hon’ble Authority is of the view that delayed possession
charges shall be granted to the complainant, the same shall be calculated
on the deposited amount of Rs.39,78,763/-.

That non-payment of the instalments by the allottees is a ‘force majeure’
circumstance, as stated in Clause 5.2 of the floor buyer’s agreement.

Furthermore, the other reasons for delay in the project are stoppage of
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construction activities in NCR region by the orders of court, non-
availability of construction material and labour, demonetisation of
currency and change of tax regime, implementation of GST,
implementation of nationwide ‘lockdown’ to contain the spread of
‘Covid-19’, etc. Moreover, all these situations and adverse conditions are
‘force majeure’ circumstances which are beyond the control of the
respondent.

That the said project of the respondent is reasonably delayed because of
the ‘force majeure’ 51tuat10r;' wh;ch is beyond the control of the

respondent vide clause 5.2 of the &Vi%

the complainant has agreed and
duly acknowledged that in caseﬁhe development of the said dwelling
unit is delayed for any I:easons -beyon_d_;:t_h‘e control of the company, then
no claim whatsoever:by ‘way o-f';é:nir9'?é°em5°erfsation shall lie against the
respondent. There;c‘ﬁ.'e:the complainant.in terms of the FBA has agreed
and undertook to waive all his rights and claims in such a situation.

That vide clause 9.14 of the floor buyer’s agreement, the complainant
agreed that in case the Teg_peilgiéht is'notin‘a position to deliver the
allotted unit as applied for.and ‘agree for delivering any alternate
residential unit in the rsaid=-resid'ential project, the buyer shall not object
to the same. It is iost respectﬁ:lly submitted that the respondent is
willing to offer an alternatwe built-up unit by adjusting the amount
already paid by the complainant. It is pertinent to mention here that if in
case the demand as raised by the complainant is allowed the same will
cause irreparable damage to the genuine allottees who are waiting for
the completion of their respective dwelling units.

That the delay in handing over the possession of the dwelling unit/
apartment has been caused due to the various reasons which were

beyond the control of the respondent. Following important aspects are

Page 10 of 20



mm

Y

; . HARERA Complaint No. 187 of 2022
2 GURUGRAM

relevant which are submitted for the kind consideration of the Hon'ble

Authority:

a. Non-booking of all floors/ units seriously affected the

construction: -It is submitted that the global recession badly hit the
economy and particularly the real estate sector. The construction of
project of the respondent is dependent on the amount of monies
received from the bookings made and monies received henceforth, in
form of instalments paid by the allottees. However, it is submitted

.Irn "

that during the prolonged effe

f the global recession, the number

gi;we purchasers reduced drastically

f““”&‘

of bookings made by the pmsg
in comparison to thg expected bookings anticipated by the

respondent at the: tlme of Fauﬁ(éh' L_ﬁthes project. The reduced number

of bookings along w,ﬁth the-;fé,c that sé?i'ét:fal allottees of the project
either defaulteﬁgil_;mahng payment of the.instalment or cancelled
booking in the %pgi:_oject; resulted in less cash flow to the respondent,

henceforth, cau§ipg..del_§y in the construction' work of the project.

. Other various challenges being faced by the respondent: The

following various problems which “are beyond the control of the

t__-g}.cb n'ﬁ_tfuction ;

=
&

respondent seriously afﬁectg_
a) Lack of adequate sources of finance;
b) Shortage of labor;
c) Rising manpower and material costs;
d) Approvals and procedural difficulties.
In addition to the aforesaid challenges the following factors also

played major role in delaying the offer of possession;

I. There was extreme shortage of water in the region which

affected the construction works;
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There was shortage of bricks due to restrictions imposed by
Ministry of Environment and Forest on bricks kiln;

IIl.  Unexpected sudden declaration of demonetization policy by the
Central Government, affected the construction work of the
respondent in a serious way for many months. Non-availability of
cash-in-hand affected the availability of labor;

IV.  Recession in economy also resulted in availability of labour and

raw materials becoming scarce;

V. There was shortage of labour due to implementation of social
schemes like Natlonal R I T_:ployment Guarantee Act (NREGA)
and Jawaharlal Nel'u!u Ul:l:}aﬂ f{ehewal Mission (JNNURM);

VI. Direction by the Ht‘fm‘l_z:ilt::_i .Ngtlgndl Green Tribunal &
Enwronmenta__l_ :authorlt'féé?tbi-"s'jt}igp °t’h;e:fconstruction activities for
some time ‘on regular intervals-to reduce air pollution in NCR

region.

That apart from thé"aboVe it 1s relg'evdnt to méﬁti;)n here that due to the
increase in pollution in Natlonal Capital Region, the Hon’ble Supreme
Court of India vide Order dated 04112019 passed in Writ Petition
(Civil) No. 13029 ofl 985 *tltled as “M a Mehta-Versus-Union of India
& Ors” (“Writ Petll;lon”] had put a blanket bank on the construction
activities in the Nat,l,t‘:nal,Capltal Region. Subsequently vide Order dated
09.12.2019, the Hon’ble Supreme Court of India lifted the ban partially
i.e. construction activities were only allowed between 6:00 A.M. to 6:00
P.M. It is pertinent to mention that due to the aforesaid restraining
orders passed by the Hon'ble Supreme Court of India all the
construction activities in the National Capital Region came to a

standstill, resultantly the project got delayed. The said ban is completely
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lifted by the Hon’ble Supreme Court only on 14.02.2020. In past also the

construction was banned by Hon’ble Courts and Tribunals.

That in order to curb down the air pollution the Environment &
Pollution (Prevention & Control) Authority, for National Capital Region,
has reviewed the urgent action that needs to be taken for the
implementation of the Graded Response Action Plan (GRAP) vide its
notification dated EPCA-R/2020/L-38 dated 08.10.2020 and has
imposed ban on the use of diesel generator set with effect from
15.10.2020, which has further: o

raised.

to>delay in the construction being

. That all the above stated- pIﬁ%l;ﬁt-::ym;EE are beyond the control of the
respondent. It may be noted thal';rthe respandent had at many occasions
to construct the umt the respondent shal] offer another residential unit
of a similar value far which the allottees shall not raise any objections.
The respondent cog,lld\ not comp_lete th_e said project due to certain
unforeseen circumstances,&_:i}vh-ith are completely beyond the control of
the developer. =

That it is submitted that the complamant ‘has prayed for reliefs which
otherwise have to be claimed- in-a suit for possession, damages and
recovery of money, after paylng appropriate court fee. That in order to
avoid the payment of court fee, the complainant has not raised a dispute
of a civil nature, which requires elaborate evidence to be led and which
cannot be adjudicated upon under the summary jurisdiction of the
Hon'ble Authority. In this view of the matter, the complaint is liable to be
dismissed with costs.

. That it is submitted that the floor buyer’s agreement delineates the

respective liabilities of the complainant as well as respondent in case of
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breach of any of the conditions specified therein. In this view of the
matter, the complaint is not maintainable in law and is liable to be
dismissed in limine.

n. That it is submitted that the dispute between the parties involves
complicated questions of facts and law, which necessarily entails leading
of copious evidence. The issues raised by the complainant cannot be
addressed before the Hon’ble Authority, which follows a summary
procedure. In this view of the matter, the complaint is liable to be

dismissed. SOPEREN

0. That it is further submitted tfl‘a.': th 'cegmplalnant has filed the frivolous

complaint with false averments, forflyfimth a malafide intention to make

illegal enrichment at gheggogﬁt@_f_respgndent
s Sy

Copies of all the relevgn?:documgﬁﬁ".".ﬁ'gve been filed and placed on the

record. Their authenticity is not-in.dispute, Hence, the complaint can be
decided on the basis of*,[;_l__lese' undisputed documents and submission made

by the parties. \

.:1""

E.Jurisdiction of the authority: -~
The authority observes that it has tefritorial as well as subject matter
jurisdiction to ad]udl@te th& present complaint for the reasons given

below: 2 =

e

E.I Territorial jurisdiction Ak
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.
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E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association of allottee, as the case
may be, till the conveyance of all the apartments, plots or buildings, as the case
may be, to the allottee, or the common areas to the association of allottee or the
competent authority, as the case may. be;

Section 34-Functions of the A"ﬁth

34(f) of the Act provides to ensure Ctim;i[‘ q:rce of the obligations cast upon the
promoter, the allottee and the: rea! esgatg agents under this Act and the rules and

regulations made thereunder. . 7. é; 4 e
%r’ L gy

10.So, in view of the prov1310ns of the Act “quoted above, the authority has

complete jurisdiction to decxde the complamt regarding non-compliance of
obligations by the promoter leaving as;gle compensation which is to be
decided by the adjudi(“:zi;:ing officelj if _?ur;ued by the complainant at a later
stage. \ &\l

v
&
e

F. Findings on objections raised by the respondent:
F.I Objection regarding forcé“"‘“ma]eure conditions:

11. The respondent-promqte@rarsed Eh.g coptentlon that the construction of the
project was delayed due to force majeure conditions such as
demonetisation, certain_énvironment. restrictions; weather conditions in
NCR region, shortage of labour, increase in cost of construction material,
and non-payment of instalment by different allottees of the project, etc. But
all the pleas advanced in this regard are devoid of merit. Therefore, it is
nothing but obvious that the project of the respondent was already delayed,
and no extension can be given to the respondent in this regard. The events
taking place such as restriction on construction due to weather conditions

/é/-fwere for a shorter period of time and are yearly one and do not impact on
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the project being developed by the respondent. Though some allottees may
not be regular in paying the amount due but the interest of all the
stakeholders concerned with the said project cannot be put on hold due to
fault of on hold due to fault of some of the allottees. Thus, the

promoter/respondent cannot be given any leniency based on aforesaid

reasons and the plea advanced in this regard is untenable.

G.Findings on relief sought by the complainant:
G.I Direct the respondent to handover the legal and rightful possession
and to pay interest for every month of delay, on the amount paid so
far, at the rate mandate by Act. @2016
The above-mentioned relief(s) sofu'“ 1t b ":"'t,he complainant is taken together

being inter-connected.
In the present complaint;” the gﬁqmﬁlja;‘in__a‘_pt intend to continue with the

project and is seekingf Héléy pO'Sé‘éSSi"bn:?tharges as provided under the

proviso to section 18(1)'of the Act. Sec. 18[1) proviso reads as under.

“Section 18: - Return oﬁuinount and compensation

18(1). If the promoter fan’s to complete or is unable to give possession of an
apartment, plot, or buﬂdmg,

...........................

Provided that where an allntte% dﬁoes ‘not in tend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay, till
the handing over of the possesswn, at such mte as may be prescribed.”
(Emphasis supplied)

T--I

14. The date of possessmn of the apartme‘ht as per clause 5.1 of the buyer’s

agreement, is to be calcula‘_ted as 36 months with ‘an extended period of 6
months from the execution of buyer’s agreement or sanction of building
plans, whichever is later. Therefore, the due date is calculated 36 months
with an extended period of 6 months from the date of execution of buyer’s
agreement as the building plan was shown to the complainant to her
satisfaction before the execution of floor buyer's agreement and the

approval of revised building plan is still pending with the competent
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Authority mentioned by the respondent in its reply which comes out to be

13.09.2018, as per the floor buyer’s agreement.

.Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges at the
prescribed rate as per the Act of 2016. Section 18 provides that where an
allottee does not intend to withdraw from the project, she shall be paid, by
the promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 ‘hasfheen reproduced as under:

Rule 15. Prescribed rate of mterest r’ﬁ l.?O to section 12, section 18 and sub-
section (4) and subsection (7) of sect 6_1‘1219]
(1) For the purpose of prowso to secnan sIZ, Section.18; and sub-sections (4) and (7)
of section 19, the “interést.at rlza@mtg pr:.esmbed” shaﬂ be the State Bank of India
highest marginal cost aﬂendmg rat&+2% '
Provided that in caseithe State Bank of India margma! cost of lending rate
(MCLR) is not in use, it shall be replaced by:stich benchmark lending rates which the

State Bank of India mayfix from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the tules, has determined the prescribed rate of
interest. The rate of interest __§5..‘;.defjér_min€d by the legislature, is reasonable

and if the said rule is followed to award-the interest, it will ensure uniform

practice in all the cases.~ =
Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,

the marginal cost of lending rate.(in short, MCLR) as on date i.e., 29.02.2024
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 10.85%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:
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“(za) "interest" means the rates of interest payable by the promoter or the allottee, as
the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case of default,
shall be equal to the rate of interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date the
promoter received the amount or any part thereof till the date the amount or part
thereof and interest thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

19. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate ie;.-," ”0»85% by the respondent /promoter

which is the same as is being grahted»t& t];le complainant in case of delayed
ol TGN
possession charges. 2 LAY

.‘;\
% e

i

20. The counsel for the respandeﬁ"t d’unng“‘preceedmgs of the day dated
29.02.2024 stated that the occupanon certificate is yet to be obtained by the
promoter and there i ls:np unit ava-llab]e wuh the respondent

21.0n consideration of thia documents availabje er J;ecord and submissions
made by both the partles regardmg contravent;on of provisions of the Act,
the authority is satisfied" mat:--the- -respond_ent is in contravention of the
section 11(4)(a) of the Act by not handing‘over possession by the due date
as per the agreement. Theﬁldue :'da'f'e of handing over possession is
13.09.2018. No document is placed on record to show that after completing
the unit, OC has been obtained or even applied to the competent Authority.
Therefore, the respondent has failed to handover possession of the subject
apartment till date of this order. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of
respondent is established. As such the allottees shall be paid, by the
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promoter, interest for every month of delay from due date of possession i.e.,

13.09.2018 till offer of possession of the said unit or offer of alternative unit
to the complainant similarly situated and of the same size and same price
after obtaining the occupancy certificate from the concerned authority plus
two months or actual handing over of possession, whichever is earlier, at
prescribed rate i.e., 10.85 % p.a. as per proviso to section 18(1) of the Act
read with rule 15 of the rules.

During proceedings of the day dated 29.02.2024 the counsel for the
complainant brought to the notlce“of_ the Authority that the amount
.ejpt information annexed with the

complaint at Annexure C2 angl @’“4 _tq Q 8:’15 Rs 42 81,814/-. However, as per

ledger account dated 25. 02 2022 rth‘e §ataL amount deposited by the
complainant is Rs.42, 80 320 /-. Thé amormt depomted by the complainant as
per receipt 1nformatlomls not disputed by the counsel for the respondent
and therefore, the ampupt pald by t}g:e cornplalnant is considered as
Rs.42,81,814 /- \*? 1|

H.Directions of the Authority N
Hence, the authority hereby" passes thls order and issue the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promotérsf;—ras'ﬂ pér ‘the functions entrusted to the Authority
under Section 34(f) of the Act of 2016¢

i. The respondent is directed to pay interest on the paid-up amount by the
complainant at the prescribed rate of 10.85% p.a. for every month of
delay from the due date of possession i.e., 13.09.2018 till offer of
possession of the said unit or offer of alternative unit to the complainant
similarly situated and of the same size and same price after obtaining
the occupancy certificate from the concerned authority plus two months

or actual handing over of possession, whichever is earlier.

Page 19 of 20



H AR E RA Complaint No. 187 of 2022
<2 GURUGRAM

ii. The complainants are directed to pay outstanding dues, if any remains

after adjustment of interest for the delayed period, the respondent shall
handover the possession of the allotted unit on obtaining of occupation
certificate.

iii. The arrears of such interest accrued from 17.09.2018 till the date of
order by the authority shall be paid by the promoter to the allottee(s)
within a period of 90 days from date of this order and interest for every
month of delay shall be paid by the promoter to the allottee(s) before
10t of the subsequent monthas p,er rule 16(2) of the rules.

¢ "
oo v
3 v 4%

iv. The respondent shall not charg_" n

mg from the complainant which is
not the part of the floor buyer’s : agreement,

v. The rate of interest chargea ";':imﬁthe allottee(s) by the promoter, in

case of default shall be charged%t“thef”prescmbed rate i.e.,, 10.85% by the
respondent/promoter Wthh is the same rate of interest which the
promoter shall be%l%b!e tof pay the allottee, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act.

24. Complaint stands disposed of.
25. File be consigned to the registry.

(Vijay Kumar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 29.02.2024
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