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1. The present complaint has be.en lecl by the complainants/allottee under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 20L7 (in short, the Rules) for violation of

section 11(4)[a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations, responsibilities and

functions under the provision of the Act or the rules and regulations
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Complaint No. 894 of 2023

made there under or to the allottee as per the agreement for sale

executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars

1. Name of the project
a,t.

, r,tl'i.ii;,,

ii:ilRaheja's Maheshwara", township
;,Known as "Raheja Aranya City"
Sg.,flci 16, lL &t4,Sohna Gurugram

2. Project area 9.23 acres

3. Nature of the project Residential Plotted Colony

4. DTCP license no.

validity status
and ;l2:,dated 29.03.2012 valid

20L8

5. Name of licensee Ajit Kumar and lZ1 others

6. RERA Registered
registered

/ not Registered vide no. 20 of 2017 dated
06.07.2017

7. RERA registration valid up
to

5 Years form the date of revised
" ehvirohment clearance

B. Area registered 3.752 acres

9. Unit no. 8-605, Sth floor, tower/block- B

(Page no.28 of the complaint)

10. Unit area admeasuring 1098.50 sq. ft.

[Page no.2B of the complaint)
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flnadvertently it is mentioned as

1098.50 sq. mtr. in the proceeding

dated 12.04.2024)

Welcome Letter 03.05.2016

(page no.21 of complaint)

Allotment Letter 21.09.201.5

(page no.24 of complaint)

Agreement to sell .20L6

no.27 of complaint)

of complaint)

of complaint)

tly it is mentioned as

in the proceeding dated

Possession clause Company shall endeavour to

the construction of the said

t within Forty-Eight (48)

months grace period from the date
of the execution of the Agreement
or Environment Clearance and
Forest Clearance, whichever is
later but subject to force majeure,

circumstances cash flow mismatch
and reasons beyond the control of
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13.

14. MOU

15. Tripartite agreement

1,6.

political disturbances,
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the Company.However, in case the

Company completes the construction
prior to the said period of 48 months

plus 12 months grace period the

Allottee shall not raise any objection
in taking the possession after
payment of Gross Consideration and
other charges stipulated hereunder.

The Company on obtaining
certificate for occupation and use for

building in which said Apartment
situated, by the Competent

ties shall hand over the said

t to the Allottee for hrs

nd use and subject to the

complied with all the

conditions of the

Sell. In the event of
ttee to take over and/ or
use the said Apartment

lly and/ or finally allotted
'n thirty (30) days from the date

per Sq. Ft of the tentative Grass Area
per month plus applicable taxes, if
any, as holding charges for the entire
period of such de\ay...........

(Page no. 38 of the complaint).

imation in writing by the

ny, then the same shall lie at
and cost and Allottee shall be

).pw compensation @ Rs.B/-

Grace period As per clause 2L of the agreement to
sell, the possession of the allotted
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unit was suppam
within a stipulated timeframe of 48
months plus/minusLZ months
grace period of the darc of
execution of the agreement or
environment clearance and forest
clearance, whichever is latei.Since
in the present matter the BBA
incorporates unqualified reason for
Brace period/extended period in the

iiffisession clause. Accordingly, the
iluthority allows this grace period of::lr tt,.:.; lr'vr rvll \.rI

12;rnonths to the promoter at this

1.09.2021

(Note: - 48 months from date of
agreement i.e,, 21,.09.201.6 + IZ
months grace preriod)

iderationTotal sale cons

Amount paid by the
complainants

Rs.27,23,SOB/-

[as per details filed by complainants
at page no. 114 of complaint)

Occupation certificate
/Completion certificate

Not received

Offer of possession Not offered

Page 5 of 17

t"

Emails sent
complainants for refund

I 
stage.

Due date of.possessioii

by 
I 
zo.t1..2ozz, 1.7,1,2.2022

I 
tnrsu no. 110 and 113 of complainr)

Rs. 44,96,L61, /-
(As alleged by complainants at page
no. 09 of the cornplaint)
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Facts of the complaint

The complainants have made the foilowing submissions: -
That the comprainants being rured by the various advertisemen!
representation and the assurances of worrd crass quarity and timery
delivery made by the sare executives of the respondent, comprainants
booked an apartment in the proje-ct in the March/A pril 2o1,6by makinga payment of Rs. 1,30,0QQ1ii-q1i5o 07.03.2016 and L4.04.201,6respectively. tiffi-1,,,#
That vide allotment le!.t9f'daip1d.1" ,9,,|2 6, the complainants were

3.

4.

5.

6.

7.

allotted unit no' 8605 admeasuring 1098 sq. ft. for a total consideration
of Rs'39,52,8g6/- which incruded pLC, community/<:rub facirity charges
and parking reservation charges. The total sale consideration of the
apartment was Rs. 44,9 6,r6L / -which incruded gross; sale consideration
and charges towards EDC & IDC and IFMS. Subsequently, agreement to
sell dlated 21'09'2016 was executed between the complainants and the
respondent.

That the complainants with a view to timely pray the total sale
consideration of the apartment, availed the home loan of
Rs. 36,39 ,1,43 /- from the ICICI Bank.

That at the time of booking of the apartment, the resrpondent lured the
complainants to execute a MOu dated 01,.08.201,6. As per the terms of
the Mtf u' the respondent agreed to bear the interest Iiability on the credit
faciliQ,z advanced by ICICI Bank, for the period of 36months from the date
of disbursal or tiil offer of possession whichever is earrier.

Page 6 of tZ
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8' That as per the payment plan the complainants made all the payments

and as such the respondent has received aboutRs.zr,z3,50g/- towards
the total sale consideration.

9' That as per the claus e 27 of the agreement, it was specifically agreed to
between the parties that the respondent shall hand over the possession
of the apartment to the complainants in 48 months from the date of
execution of the agreement i.e., by September,2020. The clause further
states that the above stated periQ{,np} be extended due to unforeseen
circumstances for further griqg&iip@r r.2 months.

10' That the respondent,.....,n]i'ytiFffffi%qard of the specific condition
mentioned in the agldement*anglev+ qa.;'?assing of a considerable
period of time t ru*dffiil'[Ur1r,r*iled m even cbmplete the construction
work of the pro;eci 6 rg'furtf,er.faiied,po hand ovet the possession of theii i " tr '1 ',. '' tri ::: -

apartment to the C$d;rinantsl sgchiC ruiloo. in completing the project
as well as the anq[atrr|ihrt not only .r immense amount of
monitory loss to ttre @:laJnrnrr_buthas rlbo.rrred enormous amount
of pain and agony. = '., j1;-#'-

L1. That the complai$nB mefle:_1,liof 
,rrt€,.LltpF,at 

communicating wirh
the officials of the ffespondeht\nffth i view to 'bifiuire 

correct the status
of the constructioil, 6ut tfie,i-tu 

"denf 
nuud, disclosed correct facts

regarding construction of the apartment to the complainants. On the
contrary in order to gain the sympathy from the complainants and other
similarly situated allottees, the respondent have been taking an excuse

of the purported government's apathy towards development of the area,

respondent vide email dated L0.03.2022 assured the complainants that
irrespective of all the civic hurdles, the project will be completed by end
of 2023. But to the utter disbelief and disappointment of the

Complaint No. 894 of ZOZ3
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complainants when they visited the site of the project it was shocking to
see that there is no construction whatsoever is going on at the site.

1'Z'That the comprainants vide emair dated 26.rL.2022 conveyed their
decision to completely withdraw from the project to the respondent and
the complainants have demanded refund of all the rnonies paid by them
along with interest' The complainants again in reply to letter dated
21"1'1,.2022, received on 0B.l z.zozz,requested the respondent to refund
the entire amount paid by the complainants. Howeverr, respondent failed
to take any steps on request of thb complrinants.

C. Relief sought by the complainrnti,

13. The complainants have sought following relief[s).

i' Direct the respondent to refund the amount paid by the
complainants along with prescribed rate of interest per annum
from the date of payment till realization.

14' The ,present complaint was filed on 27.02.2023. The counsel for the
respondent neither appearecl nor filed the reply in the complaint. Despite
specific directions, it failed to comply with the orders of the authority. It
shows that the respondent was intentionally delaying the procedure of
the court by avoiding to filLe written reply. Therefbre, the authority
assumes/ observes that the respondent has nothing to say in the present
matter and accordingry the a*thority proceeds with the case exparte.

15' copies of all the relevant dor:uments have been filed and placed on the
record' Their authenticity is ttot in dispute. Hence, thr: complaint can be
decided on the basis of these undisputed documents; and submissions
made by the complainants.

D. furisdiction of the authority

Page 8 ofLT
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16' The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.
D.I Territorial jurisdiction

1,7.As per notification no. 1./92/2orz-rrcp dated 1,4,.1,2.2017 issued by
Town and country planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal

D.II Subiect-matter jurisdiction

1B' Section 11(+)[a] of the Act,201.6 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section ll(4)[a) is
reproduced as hereunder:

Section 71

ft) The promoter shalt-

(a) be responsible for all obligations, responsibilitie:; and functionsunder the provisions of this Act or the rules and reg,ulations made
thereunder or-to the allottees os per the agreement for sele, or to the
association of ailottees, 

?t t!9 case may ie, tilr theio,nveyance of ail
the apartments, plots or buildings, as tie catse may be, l.o the allottees,
or the common areas to the_association of allottees or the co,ipetent
authoriet, os the case may be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the reaf estate, igents under
this Act and the rules antl regulations made thereundetr.

19. so, in view of the provisions of the Act quoted above,, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a

later stage.

20. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex court in Newtech promoters and
Developers Private Limited vs state of lt,p. and ors. 2027-2022 (1)
RCR (Civil), 357 and reiterated in case of M/s Sana Realtors private

Limited & other vs llnion of Inata &,,others st p (civit) No. 1s00s of
2020 decided on 72.0S.zOzz:iX#iin-i t,r, been taid down as under:)h,-ii$ - . ei,"4

"86. From the sche-td''r;;*f;;"; wlich a detaited reference has
been made and tdliir .iiiite ofpOwer oladjudication delineated with
th e reg u I ato ry ; a ugh o ri ty a ndt g dj u d tl a ti ng ofJi ce r, w h a t fi n a I ly c u I I s
out is 

91t7t 
altt'augh the A':ttrii,itiduiies tie'disttnct expiessions like

' r efu n d',' i n1gr.9, 
1p1' O e n a l ty' ai d, co m p e n s a ti o n, a c o nj o i n t r e a d i ng of

Sections 18.hnd 1,9 clearly. gtolfai$ thst wfien tt comes to refund of
the amount,ffi4 interestZn iirirfrra qmount, or directiis il'r^rn,
of interest fo.r delayed deriuery of possession, or penalty oid iitrrrrt
thereon, it Is the reg,ulatory authorily which.'has the power to
examine and deteurtrti4,e the outcome.of q comptaint. At the same time,
when it comeititiall,q4'u"stio_.i _pf urt*ing the retief of adjudging
compensation andttffiesq *tiiC"_n.4nie Sections 7i, l+, tti and li,
the adiudicating oJfiLer exclu..q-ively has the power to determine,
keeping in view the callective ieading of Section 7L read with Section
72 of the AcE ifihe adjudication undir sections 72, 74, 1g and 19
other than' compensatiO s,ileaviihgid, if extended to the
adiudicating,affi.gqr a1,prpyed,t\at..in our u.iew, may intend to expand
the ambit aAd=scope bJ tie. parhers or1d.,,.! ctfons,oJ the adjudicating
officer under S€ttion 71"aid'thatWoild be against the mandate of
the Act 2076."

21. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

E. Findings on the relief sought by the complainants.

Complaint No. 894 of Z0Z3
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E. I Direct the respondent to refund the
complainants along with prescribed rate
from the date of payment till realization.

Complaint No. 894 of 2023

amount paid by the
of interest per annum

22.Inthe present complaint, the complainants intends to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unit along with interest at the prescribed rate as provided under
section 1B(1) of the Act. sec. 1B(1) of the Act is reproduced below for
ready reference.

"section 78: - Return of amount and
18(1). If the promoter fails t is unable to give possession of
an apartment, plot, or buildiqgl.i "' 

" l"r
(a) in accordance with the tert'msuoj{h'i'agreementfor sale or, cts the case

may be, duly completed by the date specifted therein; or
(b) due to discontinuance of his business as a developer on account oJ'

suspension or revocation of the registration under this Act or for any
other reason,

he shall be liablb in demand to the allottees, in case the allottee
wishes. to withdraw from the projecC',iithout prejudit:e to any other
remedy availablet'to,.return the amount receiveil by him in respect
of that apartment, plol building, asIhe trr, *ryie, with intirestat such rate os may be piesciibe'd in tnii ueinats including
compensation in the manner as'provided under this Ait:
Provided that where an allottee does not intend to withdraw from the
proiect, he sholl be paid, b/'the promitir, interest for ,every month of
delay, till the handing over of the possession, at sich rate as may b'e
prescribed."

23. As per clause 2l of the agreement to

possession and is reproduced below:

27. The company shall endeavour to complete the construction
of the sqid apartment within Forty-Eight (4s) months
plus/minus Twelve (lz) months grace period of the date of
execution of the agreement or environment clearance and
forest clearance, whichever is later but subject to force
majeure, political disturbances, circumstances cash flow
mismatch and reason beyond the controt of the company.
However, in case the company compretes the construction prior

' (Emphasrs supplied)
sell provides lbr handing over of

Page 11 ofLT
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to the said period of 4S months plus 12 months grace period the
allottee shall not raised any objections in taking the possession
after payment of Gross consideration and other charges
stipulated hereunder. The company on obtaining certificate of
occupation and use for the building in which said apartment is
situated, by the competent authorities shall hand over the said
apartment to the allottee for his occupation and use and subject
to the allottee having complied with qll the terms and condition
of the agreement to se\I......."

24. At the outset, it is relevant to c:m?e:: o, the preset possession clause

of the agreement wherein,.,.qlg;possession has been subjected to

providing necessary infrastrufutipg,gl$cially road, sewer & water in the

sector by the governmu, 6.Ut sgbJect to forcq majeure conditions or any

government/regulato ry s action, inaction or omission and

HARERA
GUl?UGl?AM

reason

Complaint No. 894 of 2023

and

incorporation of sug!_ conditions are not only vague and uncertain but so

heavily loaded in t++ thb promoter and,against the allottee rhat

even a single defauffutt#'atiottee in mak[ng payment as per the plan

may make the possusS'iori',cliuse irrblevani fo. the purpose of allottee

and the commitmen! dal- for iranding over possession looses its

meaning. The inco#e,*ati'i oir.{gnfu ctausg in the agreement to sell by

the promoter is juslto wade,the liabilitv towards the timely delivery of

subject unit and to delirivelhe dlottee of his right accruing after delay in

possession. This is just to comment as to how the builder has misused his

dominant position and drafted such a mischievous clause in the

agreement and the allottee is left with no option but to sign on the dotted

lines.

25. Due date of handing over possession and admissibitity of grace

period: As per clause 2L of the agreement to sell, the possession of the

beyond the,'conffol of the.seller. The,drafting of this clause

Page 12 of 17
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allotted unit was supposed to be offered within a stipulated timeframe of
48 months plus/minus12 months grace period of the date of execution
of the agreement or environment clearance and forest clearance,
whichever is later. Since in the present matter the BBA incorporates
unqualified reason for grace period/extended period in the possession
clause. Accordingly, the authority allows this grace period of 1,2months
to the promoter at this stage.

26' Admissibility of refund alongtWfurescribed rate of interest: The
complainants are seeking i;i-iffifr."rrount paid by them at rhe
prescribed rate of interesllH;ttli.r;tr," allortees intends ro wirhdraw
from the project,na-ati ng".trna of theamount paid by them in
respect of the tuu;qdrinl[ *it#"iti6$aSi ,ip"escribed rate as provided
under rule L5 ortffiLs. Rure 15 has been reproduc:ed as under:

Rule 75. rate of interest-.[proviso to sectictn 12, section 7g
lf !' " 

b_- : : 1tj 
on @ ) a n dt s 

.u 
r, 

", 
i ii i; j ;f ; ;;i ;; ; i(1) For the piipose o1 p*riro ii irritrr- ii," *ii,"n L8; and sub_

sections @) and (7) of section 19, the ,,interest at the rate

';":;';!;:;:!:!:;:he 
state Bank of India hishetst marginat cost

Provided that in case the State Bank of rndia ,marginar cost of
l.ending rale (MCLR) is not in use, it s'hail be repliced by such
benchmark lending rates which the State Bank of India may fix
from time to time frtr lending to the generol publ.ic.

27 'The legislature in its wisdorn in the suboidinate leg;islation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the regisrature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

28. consequently, as per website of the state Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate [in s;hort, McLR) as on

Page 13 oflT
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date i.e., 1.2.04.2024 is B.B5o/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2o/o i.e., 10.g5o/o.

29. On consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(L), the authority is satisfied that the respondent is

in contravention of the provisions of the Act. By virtue of clause 21 of the

agreement to sell executed between the parties on z1,.O9.zot6, the

possession of the subject ,rlf1,.p1#ft' 
,+,gelivered within a period of 48

months from the date 
"f a[;*ffi5ffi ,o sell which comes out to be

21..09.2020. As far as srapgdfi:q Idbnce.ned, the same is allowed for

the reasons quoted ?, i:tr,uieroreirhe.due date of handing over of
u. -- .. U *ii

30. Keeping in view lt,Wj t1^o that the allottee/complainants wishes to
withdraw from tfrdffilpctahddemanding return of the amount received

by the promote. 6;4".i oltni6 uiit il,in interest on falure of the

promoter to complete or ir*ab",! . to,;eiv:e'possession of the plot in
accordance with the ter#fbi:rgfuu*6ot for sale or duly completed by

the date specified e4i,u4hryft€'f ts.edVered under section 1g(1) of

the Act of 20L6. '' r, 'i

3 L. The due date of possession as per agreement for sale as mentioned in the

table above is 21.09.202L and there is inordinate delay. Till date neither

the construction is complete nor has the offer of possession of the

allotted unit been made to the allottee by the respondent/promoter. The

authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the unit which is allotted to it and for

which they have paid a considerable amount of money towards the sale

consideration. Further, the authority observes that there is no document

Page t4 of L7
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place on record from which it can be ascertained that whether the
respondent has applied for occupation certificat e/part occupation
certificate or what is the status of construction of the project. In view of
the above-mentioned fact, the allottees intend to withdraw from the
project and is well within the right to do the same in view of section 1B(1)
of the Act, Z0L6.

32' Moreover, the occupation certificate/completion certificate of the
project where the unit is situate4, t as still not been obtained by the
respondent/promoter. the autdh;rity lis of the view that the allottees
cannot be expected to Y,,,$"ld'l+lyflirtaking possession of the allotted
unit and for which t * nrble amount towards the sale

consideration rnA *i'O#iSir.atyfo#ble Supreme Court of India in lreo
Grace Reartech nihA vs. aphkhek Khanna & ors., civil appear no,

ri ,,1,{i ' 
:

5785 of 2079, decided on l1.0l.Z0Zl
".... The occupaLtion certificate is not available even as on date, which

cleorly ambu.nfs.,tg eficieniy of .service. The ailottees cannot be
mad.e to waitin'definitely for possession of the apartments allotted
to them, nor cai @ 5ebo,tq4.d'tAtitketiie apo'rtments in phase 

1-

of the proj ect.......,,.

33' The judgement of=th Ho,lt1 le.,S.gpqeme..Court.sf India in the cases o/
Newtech Promotdi,s intt'beveloperi Private Llmited Vs State of llp.
and Ors. (supra) reiterated in 

,case of Mls Sana Realtors private

Limited & other Vi inion' of Intdia & others SLp (Civil) No. 13005 of
2020 decided on 12.05 .Z0ZZ. it was observed

25. The unqualifted right of the allottee to seek refund referred tJnder
section 1B(1)(a) and section rcft) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottee, if the promoter fails to
give possession of the apartmenl plot or building within the time
stipulated under the terms of the agreement regardless of unforeseen
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events or stay orders of the Court/Tribunol, which is in either way not
attributable to the ollottee/home buyer, the promoter is under qn
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the projecl he shall be entitled for
interest for the period of detay tilt handing over possession at the rote
prescribed."

34. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions,,,ef .the Act of 20L6, or the rules and
regulations made thereund.to.oi$Wallottee as per agreement for sale

under section 11(a)ta). rfre prq&&l$*.#rr failed ro complete or is unable
to give possession of th,griitijt ir{ aiqpo,fCrn.. with the terms of agreement

"* t-*rl " :

for sale or duly comp 
,Jii 

br tk date;necified therein. Accordingly, rhe
promoter is liable;tg; }! allottee, ii-gfre wishes to withdraw from the
projec! without pi*ludi." tu-E'il5,,,oiiii. r"ruay'ailaitaUle, to return the.i. 

.

amount received b{,h,ifu1lfiirespect of the unjt with interest at such rate

35. Accordingly, the non-a*pf#e'lq@mkia"t. contained in section
11(a)[a) read with,section 1B(1) of qle Act on the part of the respondent
is established. As n ,.Ge floflp 1n*l are enritled to refund an

amount of Rs. 27,23;50S/, palg by-them$ ih.e prescribed rate of interest
i.e., @ L}-8so/o p.a' [thLjtj# s;hi, iddia hrlhest marginar cost of
lending rate (MCLR) applicable as on date +Zo/oJ as prescribed under rule
L5 of the Haryana Real Estate (Regulation and DevelopmentJ Rules, Z0I7
from the date of each payment till the actual date of refund of the amount
within the timelines provided in rule L6 of the Haryana Rules ZOLT ibid.

F Directions of the authority
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36. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34ffl:

i. The respondent/promoter is directed to refund the amount i.e.,

Rs. 27,23,508/- received by it from the complainants along with
interest at the rate of 10.850/o p.a. as prescribed under rule 1s of
the Haryana Real Es

201,7 from the date of

ion and DevelopmentJ Rules,

t till the actual date of refund of
the deposited

ii. A period of 90 ent to comply with the
directions legal consequences

would foll

37. Complaint stands

38. File be consigned to

Dated: 1,2.04.2024

#tJffitj#rcA
na Real Estate
tory Authority,

Gurugram

jeev lK;adrar Arora)
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