HARERA Complaint Na. 1747 of 2023
=2, GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
| Complaint no. 1 | 1747 of 21}23_;
Date of Mling: 19.04.2023
_Date of decision : 26.04.2024 |

Anjana Agrawal
R/e # A-902, Sispal Vihar, AWHO, Seqmr-—ﬂ

Near Ninex City Mall, Near South Gfty‘ﬂl; i Complainant
Gurugram 122018, Haryana i h L-"'n'-f
74 _;-"":‘F“?ﬁ_ A
M,/s Vatika Ltd. » T
Office address: Um:-anu.*a I’NKT Eﬂ::,r Eeﬁtre Ground
Floor, Block A, Sector 83;Vatika India Next, Gurugram,
Haryana-122012 |0 | | ospUaent
CORAM:
Shri Sanjeev Kumar Arurlﬁhi (N il b Member
“E ReGV>
APPEARANCE: e —
Shri Roop Singh (Advodate L T } Complainant
Ms. Ankur Berry [Advu&h% 2 k% 2 Respondent
SR

il

1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions as provided under the provision of the Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

Project and unit related details

The particulars of the project, the amount of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
5. No. Heads
p 3 Name and location of
project
Z Nature of the proje;

=8 0, Er:‘h‘f'ﬂﬁ!plex
] 1 @ B

Irﬂ?ﬂ acres’ .'

12Z.0f 2008 dited 14.06.2008

valid upto

Licensee name '\ %,

E. RERA  registered/
registered

i F &

I B A
6. | Allotment IetterH 3
110

n{pﬂgﬁ a0, 29 of complaint)

13062018 °

il_lﬂusl:‘ies

7. Unit no. 222C, 2vd floor
(as per allotment letter on page no. 29
of complaint)
8. Unit area admeasuring 500 sq. ft.

(as per allotment letter on page no. 29

of complaint)
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9. New unit no. 432, 4* floor, Block F
(page no. 58 of complaint)
10, Date of execution of buyer's 25.07.2011
agreement (page no. 31 of complaint)
11. Endorsement in favor of 05.08.2015
complainant (Page no. 50 of complaint)
12. Addendum to the 25.07.2011
agreement . (page no. 50 of complaint)
b o -
13. | Possession Clause L W e 1.%'Hsuefnper will complete the
4 beanstruction of the said complex within
gl ears: from the date of execution of
jreement.
14. | Due date of Pos AN
: l:rl.liate *-?ﬁ:-m the date of
15. ﬂ‘andym.;ﬁnns an Integral part
gf i ar f b.tg.;g agregment dated
.4.--‘“"”": I‘Iﬂ,nfa'r of possession @ Rs.
E_Li"'a ?‘ffﬂf persg. ﬁ.
e After completion of the
ilding @ Rs. 65/- per sq. ft.
&'A .i:f an ussured return
g 5 f.‘,l" 25072011 on a monthly basis
(-_—; | ) 'M%L\ﬁnl.ﬂ-" of each calendar month.
16. | Re-Allocation of unit 25.04 2013
(page no. 58 of complaint)
17. Total consideration Rs. 23,15,625/- 1
(as per BBA on page 34 of complaint)
18, |Total amount paid by the|Rs. 2315625/

complainant

(as per BBA on page 34 of complaint)
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139,

Amount of assured return paid | Rs. 13,00,000/- tll September 2018
by the respondent (annexure R2 on page no. 33 of reply)

20.

Completion certificate by | 27.03.2018
respondent (page no. 37 of reply]

21.

Date of offer of possession to | Not offered
the complainant

22,

Occupation certificate Not obtained

’
."4 2y

Facts of the complaint IS N
'lu_,..' .,:'i

The complainant has made ﬂ;&‘%ﬁi&bﬁﬁg submissions in the complaint;

That on 25.07.2011 !,Ihﬂ:.w-ﬂﬂﬂﬁﬂ-ﬁ, Mr. Mahinder Kumar

ST
Malhotra and Mrs. Aﬂ,g}amu{amﬁuﬁ:quuﬁa& @commercial unit in the

project Vatika Ibﬁf [flty Eentre {earller Vatika Trade Centre),
Gurugram, being ld@élupeﬂ by tha* respondent, for a total sale
consideration of nsiﬁ.fs sisA 0 Il | V&

That the original allr:ltt‘e,-as ‘Were aﬂutﬁeﬂ.rﬂ, anit measuring 500 sq. ft
(super area on 2nd ﬂﬂuhh‘hﬁﬂnpmﬂt Ro. 222-: block F, in the said

Project. The build tgwfs entered into between the
original allottees a 1 refy ompany.

That the original” dllottees, !pitl?d ‘the ) full 'sale consideration of
Rs. 23,15,625/- on 25:07.2011. A% per Clatise D and Clause 2 of the BBA.

the respondent had an obligation to handover possession of the unit in

all aspects within a period of three years from the date of execution of
the BBA, i.e. by 25.07.2014. Assuming that there was a delay of 6 months,
the deemed date of possession of the unit was 25.01.2015.

Further, as per clause 2 of the BBA and Annexure A - Addendum to the

BBA dated 25.07.2011, the respondent had an obligation to pay an
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HARERA Complaint No. 1747 of 2023

® GURUGRAM

10.

11.

12,

assured monthly return (commitment charges) till the construction of
the building is complete and the unit has been finally offered for
possession.
That on 25.04.2013, the respondent unilaterally changed the booked
unit no. 222C on Znd floor to unit no, 432 on 4th fAoor in Block F, of the
said project.
That on 30.07.2015, the :umplainant purchased the said unit from the
original allottees, Mr. Mahil_'_ji{?r Eam:ar Malhotra and Mrs. Adarsh
Malhotra. On 19.08.2015, the respondent endorsed the booking of the
said unit in the name of th_&:unm]aﬁm. .
That between Septem/mﬁ“é??%ﬁn@ ‘2018, the respondent paid
the monthly aSSI.I.I‘e;['['*El'IIl'ﬂ [cuﬁnﬁﬂﬁ'ﬂﬂt charges) to the complainant
as applicable pnnratﬁ‘ 4l'nplel:i nfﬂtEWIdinglﬂ Rs. 71.50/- per sqg.
I‘@'SE ind ; ﬂn 'ERI;I;'E ﬂ addendum to the BBA

ft., as per clause 2

dated 25.07.2011. \ " \ .
That on 27.03.2018, thq ;’Hsi?hnﬂantmﬁaﬂﬂ létter to the complainant
stating that construction wﬁ'r-k.gf ﬂg.pmfe'ct, i.e. Block F of Vatika INXT
City Centre is com gﬂ i;!u alland ready for occupation.
However, no intimatio " ‘E‘I ::%'paﬁh‘n certificate (OC) has
been received by the respandent fmnpﬂ-w cencerned authorities or not
was provided to the complainant.

Further, through the said letter the respondent also informed the
complainant that as per the terms and conditions of the BBA, the
commitment charges shall be revised to Rs. 65/- per sq. ft. per month

from the date of building getting operational. Consequently, the
respondent made the payment of assured monthly return to the
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13.

14,

15,

16.

complainant for the period February 2018 to September 2018 at the
reduced rate, i.e. Rs. 65/- per sq. ft. per month.

That October 2018 onwards, the respondent stopped making payment
of the assured monthly return (commitment charges) to the
complainant. Therefore, the respondent is in violation of the terms and
conditions of the BBA, particularly clause 2 of the BBA and annexure A -
Addendum to the BBA dated 25.07.2011. Further, as per clause 32.1
(Leasing Arrangement) of the HB&E}(}- hi.'ﬁp ondent had an obligation put

-_-I': a ik,

the said unit on lease after aqﬁj of the project. However, the
respondent has neither pﬂﬁ?ﬂ%ur&d return from October
2018 nor it has put :}mfil:uﬁ‘lﬁgﬁﬁ,,iqﬁ.@ﬁeﬁm the respondent has
contravened the te ms nd cunﬁﬁnﬁﬁs set outin the BBA.

That the mmpiai?q;?tf sent _a,n u:rn"t;ei*nf qr'tfg_ii reminders to the
respondent for paﬂ;@;kqf the assured monthly return as per the terms
and conditions of Lhi%;‘ﬁ:ﬁ&.ﬁhuire&r,;}tha rési‘.lﬁﬂdent has completely
failed to pay the assur&&fﬁ’ﬁy;ﬁmﬁg@@ambm 2018 to till date.
Further, the respondent hefs‘ﬂuliﬁﬁﬁ?n}ﬁﬁa] offer of possession along
with the mmpaﬁnlﬁ!ﬁp‘%& {Qﬁa @;Ldalgin view of an elapse of more
than 11 years from hi date of ﬂo;%ﬁ_‘gﬁf;i:hg's':aid"'unit.

In view of the ah:ri}g-;ﬂhg al:l’l:l :Iﬁ:umsmnms the complainant is left
with no option than to approach this Hon'ble Authority seeking
necessary direction to the respondent as the respondent has completely
failed to fulfill its obligation as per the terms and conditions set out in
the BBA.

That as per Section 18 of the Real Estate (Regulation and Development)

Act, 2016 (RERA Act) if the promoter fails to complete or is unable to
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17.

18.

19.

give possession of an apartment, plot or building, he shall be liable on
demand to the allottees, in case the allottee wishes to withdraw from
the project, to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate
as may be prescribed in this behalf. Therefore, as the respondent has
completely failed to complete the construction of the unit and that no
Occupation Certificate has been received by the respondent in respect

of the said building in question, 1.3: E’it::r:k F, the respondent is liable to

refund the entire amount :Ieg" _'_.E[ by the complainant aloeng with

interest at the prescrthed;uﬁhf t;nﬁtﬁ?ghsi: as per Rule 15 of the Haryana

Real Estate [Reguiatngvi/ nh& | 1ﬂ‘1ﬁ“&m} ii:tr,h'—i-i;.J 2017 (HRERA Rules).

Relief sought by tlu:%ﬁ niplalrﬁ‘nt

The complainant hgs."“ nglght ﬁ:ﬂiﬂwmg relief(s):

a. Directthe respbﬁdmtm re,_fu nd the entire amount deposited by the
complainant as’tp'ér section 18 nFtha Real Estate (Regulation and
Development Act, Eﬂl@aiwuﬁ mt&r&st at the prescribed rate
of interest as pruwdeﬂ-;m' Jifli‘_ei fEJ of the Haryana Real Estate
(Regulation anni D;Evelbprrﬁnﬂ Rules; 2017 without any deduction.

On the date of heE'IJrIr'.i ‘the dﬂﬂmrﬁy e‘:tplmned to the respondent/

promoters about l:lie mnn'aven![it}nsas alleged to have been committed

in relation to section 11(4) (a) of the Act to plead guilty or not to plead
guilty.

Reply by the respondent.

The respondent by way of written reply made the following

submissions:
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20.

That the complainant has got no locus standi or cause of action to file
the present complaint. The present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the builder buyers
agreement dated 25.07.2011, as shall be evident from the submissions
made in the following paras of the present reply.

Z1. That at the very outset it is sub mil:ted that the present complaint is not

22.

maintainable or tenable in ;bpa ﬁyei of law. The complainant has
misdirected himself in filing th‘af_ ""ﬁ

:nﬁaptin ned complaint before this
Ld. Authority as the re]iefs-hl;m g q:lajp&ed by the complainant cannot be
said to fall within th;’mpﬁu 5'.’d." ﬁﬁarﬁ:ﬂqn (i) g {.‘ms Ld. Authority. It is
humbly submitted llﬁm' upm’f" the enactment of the Banning of
Unregulated Depuéfﬁdemeaﬂct, 2019, [hermzm&er referred as BUDS
Act) the 'assured réturn’ and}’ or any "committed returns’ on the
deposit schemes haﬁ h&n banned. The rﬂspﬁndent company having
not taken r&gistraﬁnh ‘I'tﬁ;ﬁ*“ﬂﬁ'.ﬂl'.ﬁn‘&rd ‘cannot run, operate, and
continue an assured returni scheme. The implications of enactment of
BUDS Act read mgnj:“tu& [:Er;&:aﬂwh Att, 2013 and Companies
(Acceptance of De;iﬁg ]Ru?és“é?ﬂ‘li resulted in making the assured
return/committed rerurn and ﬁin;ﬂars::lwmﬂs as unregulated schemes
as being within the definition of "Deposit”.

Thus the assured return scheme proposed and floated by the
respondents has become infructuous due to operation of law, thus the
reliefl prayed for in the present complaint cannot survive due to
operation of law. As a matter of fact, the respondent duly paid till
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Z3.

24,

25.

September, 2018. The complainant has not come with clean hands
before this Hon'ble Authority and has suppressed these material facts.

That it is also relevant to mention here that the commercial unit of the
complainant is not meant for physical possession as the said unit is only
meant for leasing the said commercial space for earning rental income.
Furthermore, as per the agreement, the said commercial space shall be
deemed to be legally possessed by the complainant Hence, the

commercial space booked hy he inant is not meant for physical

possession, f‘bé;” 3

That the complainant has eome hefore this.Hon'ble Authority with un-
clean hands. The mmﬁfﬁhﬂhﬁﬂf@& ﬂiﬁ hy‘the complainant just to
harass the respond E,‘anﬂ to ga'l'ﬁ“‘un]ﬁ!:t en nu:m:uent. The actual reason
for filing of the p nl:= stems fro].'rrthe changed financial
valuation of the rea ﬁq the past few years and the allottee
malicious intenuun ‘tﬁ Efﬁ'_n"ﬂmhe aasj.r buck. ThE' Covid pandemic has
given people to think b:&;fﬁh,hd‘ﬂlahsiﬁéﬁ!wa}' and to attempt to gain
financially at the cost ::-F ut‘h "lj:mfmﬁmplmnant has instituted the
present false and vexatio uﬂ:mﬁﬁhm‘t agalnst the respondent company
who has already rurrﬁum Efbﬂngﬂén‘aﬁ deﬁﬂed umler the BBA dated
25.07.2011. Itis peét‘ment to *ﬂlenh:;m here fhﬂl’ fﬂr the fair adjudication
of grievance as alleged by the complainant, detailed deliberation by
leading the evidence and cross-examination is required, thus only the
Civil Court has jurisdiction to deal with the cases requiring detailed
evidence for proper and fair adjudication.

That the complainant purchased the unit from erstwhile allottees vide
assignment dated 19.08.2015 owing to the name, good will and
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reputation of the respondent company. That it is a matter of record and
admitted by the complainant that the respondent duly paid the assured
return to the complainant till September, 2018. Further due to external
circumstances which were not in control of the Respondent,
construction got deferred. That even though the respondent suffered
from setback due to external circumstances, yet the respondent
managed to complete the ::unstru::ttnn Further it is to be noted that
: mlis completed the letter informing
_e,a‘iﬁmees on 27.03.2018,

The present complaint of tbe ::n::f P ainant has been filed on the basis of
incorrect understand h[y( ﬂl’ jhﬁ . g’&?ﬂhﬂ reasens of enactment of the
RERA, Act, 2016. T 'ﬁiﬂ’amrﬂh‘ﬁ?ﬁtﬂt wﬁﬂﬂm understanding the
catalytic role playe _@dhe Real Estate Sector in fulfilling the needs and
demands for housin "ﬁngl infrastructure in ﬂ’tﬂtﬂuntr}r and the absence
of a regulatory hnd}ﬁtﬁ' pﬂqﬂdeﬁprdﬁs&imﬁﬂm and standardization to
the said sector and t %&d,z ms of both buyers and
promoters in the real estate ?anmr ﬁ}'aﬁéd and notified the RERA Act,
2016 aiming to gai ﬁﬂ&ﬁ erly ?uwﬁ of the industry. The
Act has been enact of consumer and promaoter
by imposing certain l‘ﬁﬁﬂhﬁﬂ!’ﬁldéﬁ on hdﬂ} Thus, while Section 11 to
Section 18 of the RERA Act, 2016 describes and prescribes the function
and duties of the promoter/developer, Section 19 provides the rights
and duties of Allottees. Hence, the RERA Act, 2016 was never intended
to be biased legislation preferring the allottees, rather the intent was to

once the construction of the towe:

the same was issued to the ers'l_""

ensure that both the allottee and the developer be kept at par and either
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28,

29,

30.
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of the party should not be made to suffer due to act and /or omission of
part of the other.

That the complainant are attempting to seek an advantage of the
slowdown in the real estate sector and it is apparent from the facts of
the present case that the main purpose of the present complaint is to
harass the respondent by engaging and igniting frivalous issues with
ulterior motives to pressurize the respondent company. Thus, the
present complaint is without aqy‘b‘ég and no cause of action has arisen

.....

till date in favour of the compl d against the respondent and
hence, the complaint de.se,wé"‘fa _bﬂ.lijﬁnﬁssed

That, it is evident ma;ﬂ}e,@m ﬁm&pﬁmpldina nt' is nothing but
a web of lies and }{ and'ﬁ:i‘tm'f@ﬁis aﬂaghnqns made against the
respondent are rgu%ﬁlég butyan ﬁﬁeﬁnuhht, hence the present
complaint filed by E’t&m{plamgnt ﬂeigwes 'm he s dismissed with heavy
ot -i- YRR & |

That the various mn?-'!nﬁuuf'“rﬁuﬁ brth&. cmnpialnant are fictitious,
baseless, vague, wrong, and ﬂﬁatﬂli.lﬂ misrepresent and mislead this
Hon'ble Authunt},r.ﬁ @iﬁ bove. That it is further
submitted that none o E:l m h_',r the complainant are
sustainable, in thE‘lE:,I"_ﬁi. of law. Hence, the complaint is liable to be
dismissed with imposition of exemplary cost for wasting the precious
time and efforts of this Hon'ble Authority. That the present complaint is
an utter abuse of the process of law, And hence deserves to be dismissad,
Copies of all relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
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based on these undisputed documents and submissions made by
parties,
Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E. | Territorial jurisdiction

As per notification no. 1;9:;2&;#,-}11&21&3@ 14.12.2017 issued by the
Town and Country Planning D t i  the jurisdiction of Real Estate
Regulatory Autherity, Gurggrim | : entire Gurugram District for all
purpose with offices r‘ﬁ'ﬁhﬁiﬁﬁr In the present case, the
project in question sﬁ%tﬁ’ated‘mﬂmﬁl“ﬂm planning area of Gurugram
District. Therefure.fﬂﬂsauthur@ has Enmpleted territorial jurisdiction

to deal with the pr&aﬁﬁmjﬂplajﬁnt 1
E.Il Subject ma ction

Section 11(4)(a) of tﬁhﬂgﬁ.?ﬂlﬁ provides that the promaoter shall be
responsible to the allottee’ &sap,g{ ﬂm&ﬁt for sale, Section 11(4)(a) is

reproduced as hereglgrﬂ ) - ‘: ;';
Section 11 ARk R

Be respons ible, for ol ﬂﬁﬂgﬂhq.'ﬂ; I’ES:anmeEF and
Sfunctions ul;:ieruﬂ:e im:‘; af this Act or the rules and
regulations mide theretintér or to the allotteés as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, ar the
commaon aregs to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promater, the allottees and the

Page 12 of 18



HAR E RA Complaint No. 1747 of 2023
== GURUGRAM

real estate agents under this Act and the rules and
regulations made thereunder,

34. 50, in view of the provisions of the act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage,

F. Findings on the relief sought hy. l:ln; complainant,

F.l. Direct the respondent tu»rhfnndtha entire amount deposited by
the complainant as per umgﬂrthe Real Estate (Regulation
and Developm ﬁﬂtj %@!ﬁr alm:l.g with interest at the

tw/ilﬂ:ﬂ'l'ﬂit il! illrnriﬂﬁd in Rule 15 of the

Haryana Real Wte [Hegulatmn and Development) Rules, 2017
without any dgdnﬂ:ln TN |

|;"'I

35, Inthepresentco mﬁiﬂnhﬂtﬁcumplﬂfnnntintends to withdraw from the
project and is seeldrig n-,tum of the amount paid by her in respect of

subject unit along with ]ntenﬁg ‘“‘? gurﬁerﬁpn 1B(1) of the Act and the
same is rEpmducEd beluw for 1 reﬂd}? Teference:

"Section IE': - Innp?uﬂt n#ﬂmpﬁﬂi‘mﬂm

18(1). If the prﬂmuterjfh s o ti‘h:p!’ﬂfm‘:s unable to give possession of an

apartment, plot, orbuilding

(@)in accordance, with the tetms of the agreemént forisale or, as the case
may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as o developer on account of
suspension or revocation of the registration under this Act or for any
other regson,

he shall be liable on demand to the allottees, in case the allottes wishes

to withdraw from the project, without prejudice to any other remedy

avaifable, to return the amount received by him in respect of that

apartment, plot, building, as the case may be, with interest at such

rate as may be prescribed in this behaif including compensation in the

manner as provided under this Act;

prescribed ra
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Provided that where an allottee does not Intend to withdraw from the

praject, he shall be paid, by the promoter, interest for every month of delay,

till the handing aver of the possession, at such rate as may be prescribed "
(Emphasis supplied)

36. Clause 2 of the buyer’s agreement dated 25.07.2011 provides the time

period of handing over possession and the same is reproduced below:
2. Sale Consideration

F u.rthﬁn the M!attea Jm:: paid qu 0 i&mnmd&mﬂnn on signing uf this
agreement, the Developer furthery

Annexure A by way of commitbed
construction, which the Allottee duly
overrun in completion gfthe siia
continve to pay to th 1{% e
uritif the unit is nﬂ,.; E]f"hhoﬁb :

epts. In the event of a time

 EOmplex the Developer shall

i m m;ﬂttﬂnad assured return
fan.

37. The original allottee ﬂnl;ne|},f Eﬁ:ﬂﬂﬁnder Kumar Malhotra and Ms.

38.

Adarsh Malhotra b eimfi aunit p_ the project of the respondent namely
Vatika Trade Cent ,%Js{g p,h efwa'e allgtted-a unit no. 222C on 21
floor admeasuring qﬁ‘sq'gftﬁhb builder buyer agreement was executed
between the respandhgﬂ:gn‘d-t&g_gng!ml al{ﬂ'ﬂfees on 25.07.2011 and
also an addendum to theh‘h et Iiﬂ}érfagr&ment was gol executed on
the same day. Thel@a@t‘r fthe %ﬂk was reallocated from Vatika Trade
Center to Vatika IH% &I:f C&fﬁ%ﬁhmﬂt No/222C on 2+ floor to unit
no. 432 on 4t ﬂuunfpf_gﬁqe wﬁf{!ﬁﬂda{@,ﬂiﬂilﬂﬂ. Further the
unit was endorsed in favor of the complainant vide endorsement |etter
dated 05.08.2015.

As per clause 2 of the builder buyer agreement dated 25.07.2011 the
unit was to be offered within a period of 3 years and the respondent was
also obligated to pay the assured return to the allottee. As per clause 2
of the builder buyer agreement the due date of possession comes out to
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=9

be 25.07.2014. The occupation certificate/completion certificate of the
project where the unit is situated has still not been obtained by the
respondent-promoter. The authority is of the view that the allottee
cannot be expected to wait endlessly for taking possession of the
allotted unit and for which she has paid a considerable amount towards
the sale consideration and as observed by Hon'ble Supreme Court of
India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors.,
civil appeal no. 5785 of 2019, g :'_t_:__n;,ll 01.2021.

"...The occupation certificqtelis nat gvailable even as on date,
which clearly amounis to defi rofservice. The allottees connot

: 0 n of the apartments
E‘n Eqﬁtrﬁe apartments in

allotted to them, n "
Phase 1 of the p H:f.'. !

Further in the judge rt-trnf the; Hﬂn'h,le Supremﬂ Court of India in the
cases of Newtech %nmmﬂnd I}ﬂw]nphﬁ Private Limited Vs
State of U.P. and 1[!2-1-2&3 2{1] HL‘H (c L 357 reiterated in case
of M/s Sana Realto rivata Limited & nlhﬁ Vs Union of India & others

SLP (Civil) No. 13005 mﬁed IME 2022, it was observed

[— 'L_
as under:

“25. The unqu olteg to seek refund referred
Under Section :I_-.! FE}ﬂ the ACtis not dependent
on any conti cies or_stipul ng @ereqf It appears that the

legisioture ha caﬂydfﬂns{];,pm right of refund on demand
us an unconditional absolice. m. m e allottes, ff the promoter

Jails to give possession of the apartment, plot or building within the

time stipulated under the terms of the agreement regardless of
unforeseen events or stay orders of the Court/Tribunal, which is in
either way not attributable to the allottee/home buyer, the
premoter is under an obligation to refund the amount on demand
with interest at the rate prescribed by the State Government
including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdrow from the
project, he shall be entitled for interest for the period of delay till
handing over possession at the rate prescribed.”
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#0. The promoter is responsible for all obligations, responsibilities, and

41.

42,

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a) of the Act. The promoter has failed to com plete
or unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified thersin,
Accordingly, the promoter is liable to the allottee, as the allottee wishes
to withdraw from the prujech \'ﬂthm.lt prejud[-:e to any other remedy
available, to return the amoun k ce _: id by him in respect of the unit
with interest at such rate aarma_v,- h\g nretfscﬂhed.

This is without pre]u;ﬁeé,‘f‘n,an rﬁ‘hu;rumﬂdy available to the allottee
including compe @h fur wH'f& aIIﬁttee m;ay file an application for
adjudging com pemz&"un with the adjudicati ngufﬂmr under sections 71
& 72 read with secﬂ]ﬁ.ﬁlii (1) Dl%ﬂl&ﬂ:i; of 2016. _

Admissibility of reﬁﬁi-ni"ﬁld‘ng!wtﬂl prescribed rate of interest: The
section 18 of the Act é{d hffpi'ulelﬁvﬁfﬂ}é rles provide that in case
the allottee intends to withdmm &bm the | project, the respondent shall
refund of the amount paid 'h,?' EHE*EIIEI:I'EE inrespect of the subject unit
with interest at prefi:r!i:ﬂ.lﬁ r&te‘asﬁ:?nﬁdbd undﬂr rule 15 of the rules.
Rule 15 has been rérgdumdﬁjal uL‘u:l

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 ond
sub-sectian (4) and subsection (7) of section 19]

f1) For the purpose of proviso to section 12; section 18: and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shail be the
State Bank of India highest marginal cost of lending rate +2%.:

Provided thot in case the State Bank of Indio margingl cost of lending rate
(MCLR) is not in use, it sholl be replaced by such benchmark lending rates
which the State Bank of Indla may fix from time to time for fending to the
general public.”
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43. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest. it will
ensure uniform practice in all the cases,

44. Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 26.04.2024 is 8, 95% ﬁqwdlngly the prescribed rate of
interest will be marginal cost uil%gdﬂ rate +2% i.e., 10.85%,

45. The authority hereby dipeds rjhf: Pi‘ﬂmﬂLEl' to return the amount
received by him ie, Rs, iﬂ.l&,‘ﬁf?ﬁ' "*El-'rlﬂt {ﬁmrest at the rate of 10.85%
(the State Bank of IAdia Highest marginal castohlending rate (MCLR)
applicabie as on d&ﬂ +2‘%} as presn'ﬂied under tule 15 of the Haryana
Real Estate fﬂegul#Eh ‘and De'ﬁeluinm{*nt} Rules, 2017 from the date of
each payment till IA{.{ a;ﬁ;ai date of Eéﬁlnd' @Ethe amount within the
timelines provided in I'U.I*E lﬁ ﬂﬂl‘-hiﬂu“les ib?d

46. The respundenbprumuter haﬁrpald _;m amount of Rs. 13,00,000/- as an
assured return upt E o &ﬁ:nf@-lamant -allottee. The
said amount shall ﬂd{;{m ﬁliki'#'g the payment of refund
amount.

G. Directions of the aul:hurlty

47. Hence, the authority hereby passes this order and Issues the following
directions under section 37 of the act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):

4. The respondent/promoter is directed to refund the amount
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i.e, Rs.23,15,625/- received by it from the complainant along with
interest at the rate of 10.85% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Developm ent) Rules, 2017

from the date of each payment till the actual date of refund of the
deposited amount.

b. The amount of assured return already paid to the complainant be
adjusted.

c. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.
48. The complaint stands ;ﬁnﬁﬂf‘g’h ;
49, File be consigned to e~
3 (
A L 1l . | - p\_,.u'LET-'F —
HL?" \'-. i' i ! Y o= 4.°F e
\' o\ jeev Kumar Arora)
"'p, ok . 1 | ’ HE i

Haryana Real Emhﬁﬂdmmm}r, Gurugram
Date: 26.04.2024 S

Hfai?ﬁ”‘

"‘-«._...-"' St | "'. L
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