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1. The present complaint dat(

complainant/allottee under s

ATE REGULATORY

AUTHORI

799a of zO22

20.o3.2024

Complainant

Respondent

Member

Complainant
Respondent

been filed by the

Estate (Regulation

and Development) Act, 2016 ( e Act) read with rule 28 of the

Coml

Date

Haryana Real Estate (Regula

short, the Rules) for violation

is inter alia prescribed that

obligations, resPonsibilities

DevelopmentJ Rules, 2017 (in

11(41(a) of the Act wherein it

m r shall be resPonsible for all

ons as provided under the

and

)ctio
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Complaint No. 7998 of 2022
HABII]A

S- GURUGRAM

provision of the Act or the Rules and regulations made there under or

to the allottee as per the agreement for sale executed interse'

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession' delay

695.63 sq. ft. [SuPer area]

Allotment letter 23.02.2017

1e] per page no. e1-92 of rePIYl

A.

Z.

ailed in the following tabular form:

oetaits
l

I "AlPl.lov Central". Sector-65, Gurgaon

I Commerclal colony

I z+g ot zool dated 02.1 1.2007

l oL.r1.2o2+

3.98 / acres
1- 

-

lM/s Wellworth Project Developers l)vt'

t.rd.
-1--

I Retail shop no.0050on Ground floor

I Retail shop CF-52

deten

t

eeriod, if any, have b

1-
lParticularst-
I Name of the proje

I N ature of proiect

I DTPC License no.

F".8,',r,us
[r.".*d r,",

I 
Name of Iicensee

1-
I Unit no.

p

E"
11.

lz.
[-

I

I

Ft-
ls.l-

04)1.0.2017

(Ag on page no. 112 ofcomPlaint)

Rs,2,10,98320 /-
of accounts dated

buyerDate of builder
agreement

Name ofthe project

Nature of proiect

249 of 2007 dated 02.11.2007DTPC License no.

Validity status

Licensed area

Revised unit no.

716sq. ft. [SuPer area]Unit area admeasuring

Revised unit area
admeasuring

Total sale consideration

PaEe 2 of 26
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72.

14.

15. Copy of the letter I 
21[1 1 201 9

Complaint No. 7998 of 2022

zs.o{-zuz on puge no. 162 of rePlYl

Rs. 2,08,70,940/-

[As per statement of accounts dated

1s.o$.zozz on page no. 162 ofrePIYl

IEmphasis suPPliedl

(As on page no 139 of comPloint)

[Calculated 54 months + 6 months from

01.09.20L71

Clapse 32

The companY hos agreed to PaY Rs'

87,217/: per month bY waY ol assured

return to the allottee Fom 77'05'2077

till the date of issue of notice of
possession of the unit, The return shall be

inclusive of all taxes whatsoever payoble or

due on the return.

Possession clause

Assured return
32 ofthe BBA

Clause 44

Subiect to the aforesaid ond subiect to the

Atlottee not being in defoull under ony

part of this Agreement including buL nol

timiBd to the timely poyment of the Total

Prlcq and also subject to the Allottee

hovihs comptied with oll formalities or

docuientation as prescribed by the

Com$any, the Company endeavors to hand

ovei th'e possessron of the Unlt to lhe

Atlottee within a period of 54 (fifty four)

13. Due date of Posse$sion 01.09.2022

Clause

Amount paid
complainant

I

i#i'"* 
"'"ui".i,b" i". 

I

approval of build]ing Plan I 
,

Page3 of26 !
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dated

L42-14 of reply)
t6. Copy of the

providing uPdat(
assured return datt

lettel
OI

d

06.0'

(As t

.202C

n pagr

e no. 13 of replyl
17. Termination Ietter lated 28.0

lAs t

r.20L',

er pal

,..202'

n pag r no. 141 -148 of rePlYl
18. Occupation certific rte 24.1

[As t

t2

e no. 14! 161 of replY)
L9. 0ffer of possessior

q

Lint on th

:ed the

Le respol

rnd gov

'tion of

e following facts:

launch of the Project

rdent claimed to have

3rnment Permissions

project. The sales

omplainant to buy a

re launch of "AIPL loY

'ana. The agents and

:omplainant about the

ng huge Presentations

:n all due aPProvals,

rds develoPment and

Page 4 of 26

B. Facts ofthe complai

3. The complainant has

l. The respondent con

"AIPL IoY Central" it

taken all due aPPt

towards develoPmr

representatives of t
retail outlet in the Pl

Il. tn the Year 2007, th

Central" Proiect at

officers of the resPt

moonshine rePutati

about the Pro)ect

sanctions and gov'

construction of the '

lno ur

07. Tl

ions

nstru

nt lur

:nt and

le respon(

oject.

e respondr

Sector 65,

ndent's co

rn of the c

and claim

ject.

the

unced 1

rm Hal

old the

bv mal

iurugl

pany

to ave

t/
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I II. Relying on the rePres

complainant booked

of Rs.5,00,000/-. I

complainant made a

the same was acknow

The respondent vide

having unit no. 50

ground floor in the

1,93,7 5,058.66. On

respondent vide I

the above said unit.

respondent and so

V. That unit buyer

and the resPondent

the possession was

grace period of 6

obligations on the P

Vl. lt is pertinent to me

than Loolo of the

buyer's agreement i

the layout Plan of

complainant bY re

areas and the locati

VII. The comPlainant

30.11.2019 claimi

assured return fro

tv.

citing the NGT

Page 5 of26

ntations an

unit in the

accordan

ayment of

edged vide

letter da

measurlng

project for

account o

violation

und floor

Complaint No. 7998 of 2022

assurances bY the respondent, the

roject by paYing a booking amount

with the Payment Plan, the

10,62,6331- to the respondent and

ceipt dated 02.02.2017.

23.02.2017 allotted a retail shoP

695.63 sq. ft. fsuPer area) on the

a total sale consideration of Rs'

delay on some Payments, the

r dated 28.i 4.2017 terminated the allotment of

In view of e same, the complainant met the

t for wi wal ofthe termination letters.

eement executed between the complainant

nd as per

be handed

nths from 1Og.20L7 upon full discharge of the

t of the allo

tion here

sale co

Section 13(11 of the RERA Act AIso,

changed to the disadvantage of the

cing the rpet area of the unit and the utility

n ofthe uni

ved a letter from the respondent dated

various frivolous reasons for not remitting the

01.11.2019 till 05.12.2019 plus another 25 days

on constr]uction activities in the NCR region'

use 44 of the unit buYer agreement,

rver within 54 months with a further
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However, it is Pertin

more than the total

response to the said

reconsideration of

account of the said

the buyers for the sa

informed the comPlai

issued encountered

dues of assured retu

28.04.2020 sought

return interest for th

VIII. The respondent ren

20.05.2020. It is P

no clarification as to

or the areas/dim

unit, the complai

clarification with re

the blueprint of the

office of the Town

proposed layout P

changes. However,

IX. The resPondent

06.07.2020 compl

the monthly assur

1.5.06.2020 shall be

complainant of the

f.".,r."f".,"r8"r,0" I
rt to note th{t the complainant had already paid

ale consideJation on time. The complainant in

l"tt". irrr"J a letter dated 31.01.2020 seeking

e decision [, no, ,o pay assured returns on

,n 
"nd 

."qu].tirrg the respondent not to burden

oe. The resp[ndent vide email dated 10'04'2020

Complaint No. 7998 of 2022

nt of the lack of manpower and other logistical

account of COVID-19 and sought time to clear
t

s. In response, the complainant vide email dated
l

r the clearance of the pending dues of assured

month of March and APril 2020.
l l

mbered the unit no. 50 to 52 vide letter dated

nent to note that the said cqmmunication carried

whether there ras any chr2\= in the layout plan

/")/-\
ons of the unit. ln vieg/of th\ renumbering of

/
t issued a letter /ated 18.06{020 seeking

ect to the change#roposed in the said unit and

ayout plan qf th/ground floor sanctioned by the

lanner, Gurugram as well as the blueprint of the

n of the grdund floor to compare the proposed

ese were ignored and denied.

e email dated 26.06.Z020 and letter dated

Iy changed the assured return policy stating that

return payable per month from 22 03 2020 till

ivided into 2 parts of 500/o each and informed the

time period for payment of the parts of assured

PaBe 6 of26
v
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returns. The consent

sided unilateral chang

X. The respondent vide

possession bY which

renumbered as unit

respondent without

super area of the u

reduced the covered

several demands to

maintenance charges

switch in station

/water connection

electric meter charg

by the comPlainant.

In response to the

issued a letter dated

following accounts

possession: -Offer o

and clarification on

assured returns; sta

[on account of cha

has been collected

area, and reductio

from the areas Pro

the occupation ce

indemnity bond; a itrary dem d of maintenance charges'

Page 7 of 26

fc"-"i-tt-ilttN''l@

f the complafnant was nowhere sought and one-

: was made i[r the PolicY

etter dated lr.or.ron 
issued notice of offer of

constructivf possession of unit no 50 (now

ro. GF-52J u,]as offer"a to the complainant The

btaining the complainant's consent reduced the

t from 7t6.[0 sq. ft. to 695.63 sq ft' and also

,.ea and thd carpet area' The respondent raised

ards labour cess, common area

ln augmentation charges, electric

d deposit and sewage/ storm water

e, elet switch-in-station & deposit charges,

, registrati

constructi

nil to the re ndent seeking clarification on the

ering the said offer of constructive

n charges, which were not Payable

possession offer, the comPlainant

le deed; payment of Pending dues of
physical Po sion of the unit; conveYance deed

ent of unts along with detailed calculation

es in the u it) to see how much excess amount

the re ndent; information about the suPer

in the co area and carpet area of the unit

ised at the me of taking initial payments; copy of

ded unilateral nature of the proposed

efore consi

e terms of

ficate; one-

t/
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C.

4.

XIL The complainant kept

the respondent bY

issues as to when

returns dues PaYa

revised layout gro

at such a slow Pace.

respondent. Hence,

Relief sought bY the

The complainant has

i. Direct the resPo

refund the

Rs.31,16,370/-.

ii. Direct the respo

3r.03.2022.

iii. Direct the respo

and issue fresh

iv. Direct the

duly execute co

v. Direct the

sinking funds, el

sewage/storm

Direct the respo

31,,1,6,37 0 /-.

ursuing

ting their

I they del

reduction

floor plan,

ut

complain

co

ought

not to

cal

/water co

the

e representatives of

well as raising the

payment of assured

unit, changes in the

ion was going on

response from the

t of the unit and

complainant of

r,z2,0\3l-/- uPto

structive Possession

ion of the unit and

t on labour cess,

tion, deposit charges,

registration charges.

rate L1o/o P a on Rs.

any

No.799B of 2022

with

larly

project,

in the

nt to pay

4
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L

D.

5.

Reply by the respon4ent

The respondent contJrt"a ti,".o,,]rplaint on the following grounds:

That the complainan{ is not an ']etton""" but an investor who has

booked the apartmen{in question as a speculative investment in order

to earn rental income from its.",]'" 
'h" 

complainant approached the

respondent and 
"xp.Jssed 

his int{rest in booking an apartment in the

commercial colony leveloped 
t{ ttre r;sno1l;:: t::T:t:1";;j

booked the unit in question bearifg number GF/49' admeasuring 627

sq. ft. (tentative area) situated.in-the project known as "AIPL loy

bearing number G

vide application form aPPlied

It is submitted that the

the respondent, had conducted

only after being fullY. satisfied regard to all aspects of the project,

the complainant took an ind t and informed decision to

as can be noted in cliuse 43 ofthb Schehule I ofthe Application form:

is not for the

rm applied

F/49 in the

provisional allotment of a unit

oiect.. lt is submitted that thepr

Il.

43. The Aoplf,qnt hos cleolly understood thot the Unit is not Jor the

,rroor" oi ,"lj'o,,, potion orld use by the Applicant and is for the purpose

il ioriro ,olnira pa'ties atbng with combined units as larger areo The

io,otiliroit norlqiu"n unfefter+d righ* to the company to lease out the unit

oiiro *un olher combine/ units os a larger area on the terms and

,nniuirrc th[t the conpanf would deem fit The Applicant shall ot no

Doint of time f,biect to ony sulh decision ofleosing by the Company

That as can'ue nbiea rrom {ne above-mentioned clause 43' the

complainant had si|''en unretterfd right to the respondent to lease the

Pageg of26 /

purchase the unit, un-influenced in any manner by the respondent

That the booking was willingly made by the complainant with an

understanding of the same being for leasing purposes and not self'use'

t.

Complaint No. 7998 of 2022
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unit and had agreed to not obiect t

in time. However, despite having

complainant have malafidelY l:Je

motive to seek wrongful gains ove

'[hat Pursuant to the execution of

had no reason to su$Pect the b(

allotment Ietter dared 23.02.20L7

note that as Per clause 12 of th

unit was allotted ProvisionallY,

agreed between the Parties'

iect to change as was categorically

t clause-l of schedule-1 of the

application form is reiterated as 1

The A\Plicant hqs aPPIied J
understands that the allotment of the

Unit by the ComPanY shall be urely provisional till such time thot the Unit

18 of schedule I of thle applicatio

is nQ breqch on the part of the Applicant

tion agoinst the I|nit hos been mode oncl

ol the ApPticont hove been Poid

nsfer documents in favour of the Applicont

poyment of the entire Sale Consideration

tqking the possession Ofthe Unit' it s

h imsel f/ h er self/ itself it ith reg a r d to e construction or quoliq) ofworkmonship'

IV,

r the decision ofleasing at any point

rooked the unit on these terms, the

I the Present complaint with the

' the respondent'

he application form, the respondent

nafide of the complainant and the

was issued to the complainant The

the provisionol otlotment of o llnit (the

at prescribed by the Company, is executed

tpplicont.

nt

ent on

buyer's

was executed between the

04.L0.2077.It is Pertinent to

agreement as well as clause
ote that as Per clause 12 of the

8 of schedule I of thp applicatiol

I

The Applicant shall gqt possession o'

dischorged all his obligstions ond tht

ond complete paymenl of Sale Consic

all other applicable charges/dues,

Conveyance / Sale Deed/necessary tt

shall he executed and/or registered t)

and other dues, taxes, charges etc' i

form,

the lJnit only oJter the Applicant hos fully

1 respect of the unit by the Applicant After

alt be deemed thot the Applicont hos sotisfed

VI. That in the present case, the coiPlainant failed to abide by the terms

and conditions of {he buyer's {gr"ement and defaulted in remitting

Page 10 of 26
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timely instalments. Thus, the respondent issued reminders to the

complainant and categorically notified him that he had defaulted in

remittance of the amounts due and payable by him lt was further

conveyed by the resppndent that in the event of failure to remit the

amounts mentioned in the said notice, the respondent would be

constrained to cancel the provisiomal allotment ofthe unit in question'

VII. That the respondent due to the inactions and omissions of the

complainant terminated the allotinent of the unit vide intimation of

termination letter dated 28'04'2017 ' That through the said

informed about his failure to

the said unit stands cancelled'

approached the respondent to

termination Ietter, the comPlain

clear the outstanding dues and

Pursuant to this,

VIII.

ne,

fro

do

edit
bein6

e invi

3r pai

with

and upon the same

building Plans wer

ior

CO

ct

e

rje

th

o ns/suggestions for aPProval of

rmplainant on 21.11.2019. The

complainant neither paid any heed to the requests of the respondent

norcameforwardwithobiectionsandhechosetobemutespectator

by not even replying to the said Ietter'

1X. That the respondent was m iserably affected bY the ban on

construction activiti]es, orders bd the NGT and EPCA' demobilization of

labour, etc. being ciicumstances beyond the control of the Respondent

and force majeure $ircumstanc{s, that the payment of assured return

Page ll of 26
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was severely affected during this period and the same was rightfully

intimated to the complainant by the letter dated 30'11 2019'

X. 'fhat the complainant has filed the present complaint hefore the

Authority which is not maintainable That the complainant is praying

forthereliefof"AssuredReturns"whichisbeyondtheiurisdictionof

the authority. It is pertinent to note' that nowhere in the said provision

the Authority has been dressed with )urisdiction to grant "Assured

Returns". Therefore, the present complaint is filed with grave

illegalities and lack of jurisdictlon and the same is liable to be

dismissed at the very outset'

XI. lt is pertinent to mention herein that on 21-'02 20119 the Central

Government passed an ordinance "Banning of Unregulated Deposits'

2019",lo stop the menace of unregulated deposits The "Assured

Returns Scheme" given to the cornplainant fell under the scope of this

Ordinance and the payment of such returns became wholly illegal'

x]l..IhatitissubmittedthatduetotheCoVlD-lgpandemic,wholenation

was under the complete Iockdown and all activities including the

construction of the said project was under a compiete standstill lt is

furthersubmittedthattherespondentwasalsoseverallyaffectedby

the adverse effects of the covid pandemic That on 06 07 2020' thc

payment of assured returns was divided in two parts of 500/o each and

the same were made payable in the following manner:-

a. Payment of Part-l AR

.Part.lARshallbedueeverymonthfromthesucceedingdateofthe
Lockdown Period (AR Restart Date)

' 45 days period from the AR Restart Date shall be moratorlum

period for payment of Part-t AR The (umulative Part-l AR of the

Moratorium Period shall be paid in 4 equal installments along with

Page 12 of 26 |
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eturn as per the monthly payment cycle

shall resume from 46th from the AR Restart Date.

b. Adjustment of Part ll AR:

of Possession for the Unit/Proiect, as the case may be'
r^l^l ,)n

XIII. That thereafter, the complainant through letter dated 20 05 2020 was

informed about the re'numbering and change in the area of the unit

number GF/49 to GF/50. It is submitted that the construction was

done in compliance with the sanctioned plans as approved by the

competent authoritieb and the

the time of executio! of the buy

unit has been allotted which is su

XlV. That the complainant was o possession of the unit on

called uPon to remit balance

nent charges and to complete the

necessary formalities/docume n necessary for handover of the

requests of the reFpondent alrd threatened the respondent with

institution of unwarranted litigalion'

XV. That it was an obliFation of thf comPlainant to make the payments

against the unit ho{ever, the cofnnlainant has gravely. defaulted in the

same. That the pri4cipal amourft demgnded against the said unit was

fc".pl"r.r, I'1" ?rr8 
"f 'zotl

months starting from the end of thethe assured return of'
Moratorium Period,

. The payment of assured

. The balance 50% Assureq Return shall accrue from the succeeding

dole of the Lockdown Pqriod olong with an interest@Lzok till (a)

due date of next installment: or (b) titt the dole ol filing of

opplication for grant of Qccuponcy Certficab for the Unit/Project'

whichever is eorlier, shdlt be occumuloted and adjusted from the

demand omount due at 4ext installment or demond amount due on

date of Jillng of applicatipn for gront of occupancy certiJicote/offer

21.01.2022. The comPlainant

payment including delaYed P

unit and to further complete all

possession. However, the comp

the formalities

inant did not

regarding deliverY of

pay any heed to the

PaEe 13 of 26



Rs.1,83,14,7 64 /-. The total sales consideration was Rs l'86'34'5041'

including possession charges, however' excluding the stamp duty and

registration charges, which are Rs 11'71'100/- and Rs 50'003/-'

respectively. After adjustment of the assured returns of Rs 7'26'781/-'

there is an excess of Rs. 5,88,196/ which the complainant is yet to pay '

Hence, the complainants can either seek the refund of above

mentioned excess and pay the stamp duty and registration charges or

seek an adiustment ofthe excess and pay the balance dues'

Copies of all the relevant documents have been filed and placed on the

record.'l.heirauthenticityisnotindispute'Hence,theComp]aintCan

be decided based on these undisputed documents and submission

made by the comPlainant'

Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I. Territorial iurisdiction

ffiHARERA
#- eunuonntr,l

6.

7.

E.

As per notificatio n \o. 
1/92 /20!7'1TqP dated 14'12'2017 issued bv

Town and courtryi Planning Departinent' the jurisdiction of Real

Estate Regulatory +uthority, Cturugram shall be entire uurugram

district for all purpose with dffices situated in Gurugram' ln the

present case, the proiect in quqstion is situated within the planning

area of Gurugram district, thqrefore this authority has complete

territorial jurisdiction to deal with the present complaint

E.II. Subiect matter lurisdiction

8.

Page 14 of26
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9. Section 11t4J(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale Section 11(4)(a]

is reproduced as hereunder:

Section 11(4)(a)
Section 11

i ,tl The oronote, sholl" toi L" r"rpon,iOte for oll obligotions' t esponstbi,hLies o,nd fun,(-tion\

under the provisions oS inis lct or the rules.and regulotions

mode thereunder or i the ollottees os per the ogreement for
sole' ot to the associoton ol ollottees' as the cose moy be 

'till 
the

conveyance of oll the oportments' plots or buildings' os the case

may ie, to the allottees, or the common ore.os to the ossociotion

o1 illot:tee.' o' the conpetent authority os Lhe cose moy be;

10. So, in view ofthe provisions ofthe Act quoted above' the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage'

F. Obiection raised by the respondent

HARERA

F.l Objection regarding complainant being investor not allottee'

1, il" ;;;;;"ni ,ru,iltt"a tn't the co;plainant is an investor and

a consumer/allottee, thus, the complainant is not entitled to

protection of the Act and hence the present complaint is

not

the

not

maintainable.

13. The authority observes that the {ct is enacted to protect the interest of

consumers of the real estate sectof. lt is a settled principle of

interpretation that preamble il an introduction of a statute and it

states the main aims and obiectf of enacting a statute but at the same

time preamble cannot be used tb defeBt the enacting provisions of the

Act. Furthermore, it is pertinent to note that under section 31 of the

Page 15 of 264
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Act, any aggrieved person can file a complaint against the promoter if
the promoter contravenes or yiolates any provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms
and conditions of the buyer's agreement, it is revealed that the
complainant is an allottee/buyer and he has paid total price of Rs.

2,08,70,940 /- to the promoter towards purchase of the said unit in the
project of the promoter. At this , it is important to stress upon the
definition of term allottee u

for ready reference:

the same is reproduced below

"2(d) "qtlottee" in project means the person to
ss the case moy be, has been

Complaint No. 7998 of 2022

ehold or leosehold) or otherwise
qnd includes the person who

14. In view of the above-mentioned on of "allottee" as well as all

the terms and conditio.qs gf the b ent executed betlveen

respondent and complainant, it is clear that the complainant is

lotted to him by the promoter. The

or referred in the Act. As per the

f the Act, there will be "promoter,,

and "allottee" and thete cannot be 
F 

nart{ havine a status of,,investor,'.

The Maharashtra Re4l Estate Ap{ellat! Tribunal in its order dated

2g.Or.z}ts in appeal no. OOOOOO[000f10557 ritted as M/s Srushti

Sangam Devetopers PvL Ltd. Vs. Sallpriya teasing (p) Lts. And

anr. has also held thut th" 
"rn{"pt 

of ,nrur,o. is not defined or

ollotment through sale, trqnsfer or
de a person to whom such plot,

be, is given on rcnt;"

Page 16 of 26
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referred in the

complainant-allottee

Act stands reiected.

G. Findings on the

upto 37 .03 .2022 .

G.III Direct the

possession and

G.Mirect the

unit and duly

G.V Direct the

sinking funds, el

sewage/storm wa

G.VI Direct the

Rs.31,16,370/-.

1. PO

15. The complainant is

of the subject unit an

agreement executed

is matter of record th

allotment of the unit

application form, the

Thus, the con tion

ng rls t entitl

promoter that the

to protection of this

G.l Direct the respo

refund the excess

R*t,r6fi7 0 / -.

sought by mp

t not to of the unit and

the complainant ofamount

the all

from

G.ll Direct the responde s of Rs.z1,22,083-

the offer of constructive

possession.

possession of the

on labour cess,

on, deposit charges,

registration charges.

the rate 110lo p.a on

t\/llVr
l relief over physical possession

red terms clause 32 of buyer's

se parti ea tioned heads. It

the comp made application for the

n the proj of the dent. As per the

assured returnunit ked

Page 17 of 26
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scheme and under clause 18 of the said application form, it is

mentioned that the applicant shall get possession of the unit only a[ter

fully discharging the obligations and making complete payment of sale

consideration against the unit. The unit buyer's agreement was

executed between the complainant and the respondent on 04,'10.2017.

CIause-44 of the builder buyer's agreement deals with handing over of

possession of the subject unit stating that the possession of the same

would be handed over by the respondent builder with in a period of 54

months, with a further grace period of 6 months, from 01.09.20L7.

Therefore, in view of aforesaid clause, the due date of handing over of

possession along with grace period of 6 months comes out to be

01-.09.2022.

16. The counsel for the complainant submitted that the respondent has

made a constructive fffer of possession on 21.01.2022 after obtaining

occupation certificate from competent authority on 24.72.2021. ln this

regard, the counsel for the complainant places reliance on clause 11

and 12 of the buyer's agreement whibh deals with "Procedure for

tal<ing possession" and "handing over possession" respectively.

Further, it was submitted on behalf of the counsel for the complainant

that the words "constructive possession" had nowhere been used in

the entire buyer agreement which shows that it \,vas never agreed

between the parties.

0n the contrary, the counsel for the respondent made a plea that it was

never agreed between the parties that the physical possession of unit

would be handed over to the complainant and in support of its

Complaint No. 7998 of 2022
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contention, reliance is placed upon clause 43 of the application form
which states as under;

"The Applicant hos cleorly understood thot the llnit 6 not Jor the
purpose of leasing to third pqrties alongwith conbined units as larger
orea. The Applicant hos given unfettered rights to the Company ta leose
out the Unit alongwith other conbined units as a larger orea on the
terms ond conditions thqt the Company would deem fit. l,he Applicctnt
shqll ot no point of time object to ony such decision of teasing by the
Company."

IEmphasis supplied]
17. The authority after hearing both the parties is of the view that clause

12 of the builder buyer's agreement clearly specifies that the allottee
would be handed over thc possession of the unit which simply means

physical possession and the same is reproduced hereunder.

HANDING OVER pOSSESSTON: Thot the Allottee sha be
handed over possession of the llnit from the Company only
after the Allottee has fully discharged all his oblig.ttions and
entire Totql Price (including interest due, if any, thereonJ
ogoinst the Unit has been paid ond all other applicable
charges/dues/taxes of the Allottep hqve been paid ond
Conveyqnce Deed hqs been executed and registered in his
favour. The Company shall hond oveq possession of the unit to
the Allottee provided the Allottee is not in default of any ofthe
tertns arul conditions ofthis Agreement and hos comptied with
all provisions, formalities, documentotion, etc. qs moy be
prescribed by the Company in this regard. The Allottee shatt be
liable to pay the Maintenance Charges from the dqte referred
in the notice for taking pos.\ession oJ the lJnit. After tokinq the
poises-ion ofthe lJnit, iL.hall be deemed thot the Altofte; hus
sotisfied himself with regorcl to the canstruction or quality of
workmanship.

17. Further, it is matter of record that it is nowhere stated or mentioned

that the complainant/allottee would be handed over ,,constructive

possession" instead of "physical possession". Further, as far as plea of

the respondent w.r.t. clause regarding constructive possession in the

application form is concerned, the same is not tenable bv virtue of

Complaint No. 7998 of 2022
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clause 36 in the buyer's agreement which clearly mentions that the

buyer's agreement supersedes all the previous understandings,

agreements, correspondences, arfangements, whether written or oral,

if any, between the parties and hence, clauses of booking application

cannot be relied upon. Clause 36 of the builder buyer agreement has

been reproduced as follows:

" The Allottee agrees that this Agreement including the preamble qlong with
its annexures and the terms qfld conditions contained in the Agreement
constitutes the entire Agreemblt between the parties with respect ,to the
subject motter hereofona sypet$_g!i1 any and all understandings, ony other
agreements, correspondences, ofangements whether written or oral, if ony,
between the parties hereto. Th+ Agreelnent or any provision hereof connot
be orolly chonged, termiiate\ or woived, Any chonaes or additionol
provisions must',be set fonh ln wrillng in o seporote Agreenent duly
executed ond sighed by ond between the porties.

In light of the reasons stated aboye, the authority is of the view that as

per the buyer's agrebment dated 04.1p.2017, both the parties have

agreed to handover of physical possefsion of the subjecr unit and

the respon,

unit to the

accordingly, the respondent was liable to handover the physical

possession of the subject unit to the complainant-allottee and not the

constructive possession. Therefore,

over the physical possession of the

days of this order.

2. ASSURED RETURN

18. The complainant is seeking unpaid

as per the BBA dated 04.10.2017 ar

pleaded by the complainant that the

dent is directed to hand

complainant within 30

assured returns on monthly basis

the rates mentioned therein. lt is

respondent has not complied with

the terms and conditions of the said BBA. Though for some time, the

amount of assured returns was

refused to pay the same by taking

paid but later

a plea that the

on, the respondent

same is not payable

Page 20 of26
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in view of enactment of the Banning of Unregulated Deposit

Schemes Act, 2019 (hereinafter referred to as the Act of 2019), citing

earlier decision of the authority Bnhimleet & Anr. Vs. M/s Landmark

Apartments Pvt. Ltd., complaint no 141 of 2018) whereby relief of

assured return was declined by the authority. The authority has

rejected the aforesaid objections raised by the respondent in

C,R/8001/2022 titled as Gaurav Kaushik and anr. Vs. Vatika Ltd.

wherein the authority while rei

Complaint No. 7998 of 2022

the principle of prospective

take different view from the

law and the pronouncements

rther, it was held that when

ruling, has held that the authori

earlier one on the basis of new

made by the apex court of the I

pdyment oI assured returns is parcel of builder buyer's

19. Moreover, as far as the order passed by Hon'ble High Court ofPuniab

and Haryana in CWP no. 267 4! of 2422 restraining the competent

authority from taking any coercfve action against the respondent is

concerned, the said obiection Was itself dealt by the Hon'ble High

Court vide order dated 22.11.2023 when'ein it was held that "...fhere rs

no stay on adjudication on the pending clvtl appeals/petitions before the

Real Estate Regulatory Authoriy as also agqinst the investigating

agencies and they ore at liberty to proceed further in the ongoing

agreement then the promoter is liable to pay that amount as agreed

upon and the BUDS Act,2019 does not create a bar for payment of

assured returns even after coming into operation as the payments

made in this regard are protected as per section 2(4.)tD(iiil of the Act

of 2019. Thus, the plea advanced by th6 respondent is not sustainable

in view of the aforesaid reasoning and case cited above.

Page 2l of 26
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matters that are pending with the

authority is proceeding with the

20. 'l'he money was taken by the

allotment of immovable property

within a certain period. However,

way of advance, the builder

retums for a certain period. So, on

allottee has a right to approach the

by way of filing a complaint.

21. The builder is liable to pay that

a plea that it is not liable to

Moreover, an agreement/MoU d

So, it can be said that the agree

promoter and allottee arises o

marked bv the said memorand

22. In the present complaint, the

clause 32 of MOU, the assu

Rs.81,211/- per month w.e.f. 17.

ol possession.

3, OTHER CHARGES

23. Labour cess is levied @ 1% on

employer as per the provisio

Building and Other Construction

with Notification No. S.O 2899

collected on the cost of constru

contractors under specific conditi ns.

Page 22 at 26
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" [n view ofthe aforesaid order, the

resent complaint as such.

ilder as deposit in advance against

its possession was to be offered

view of taking sale consideration by

certain amount by way of assured

failure to fulfil that commitment, the

ity for redressal ofhis grievances

ay

as agreed upon and can't take

e amount of assured return.

nes e builder/buyer relationship.

assured returns between thent fo

su

r

of e same relationship and is

of nding.

return was payable as per

agreed to be paid was

cost

ofs
orke 'Welfare Cess Act, 1996 read

dated 26.09.L996. It is levied and

onl rred by employers including

oreover, this issue has already

5.201 till the date of issue of notice

f construction incurred bv an

ctions 3(1) and 3(3) of the
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been dealt with by the authority in complaint bearing no.962 of 2019

titled as "Mr, Sumit Kumar Gupta and Anr. Vs Sepset Properties

Private Limited'wherein it was held that since labour cess is to be

paid by the respondent, as such no labour cess should be charged by

the respondent. The authority is of the view that the allottee is neither

an employer nor a contractor and labour cess is not a tax but a fee.

completely arbitrary and the com )lainant cannot be made liable to pay

any Iabour cess to the responden anil it is the respondent builder who

is solely responsible for nt of said amount. Thus, any

Complaint No. 7998 of 2022

promoter in lieu of the same

I

amount so charged by thr

shall be refunded back

24.

prescribed rate from the date o

realization.

deposit of the said amount till itsdeposit ot the said amount till its

nnection charges, water connection

rges, there is no dr:ubt that all these

departments for obtaining service

However, in case of electricity

charges, sewerage connection ch

charges are payable to various

I departments including security

such connections in the name o[ the

allottee and are paylble by the lottee. Moreover, this issue too has

already been dealt with by the au ority in complaint bearing no.4031

Vs, Emaar MGF Land Limited'of 2019 titled as "Varun Gup

decided on 1.2.08.2021, wherein it was held that these connections are

applied on behalf of the allottee and allottee has to make payment to

the concerned department on aqtual basis. In case instead of paying

individually for the unit if the builder has paid composite payment in

respect of the abovesaid connections including security deposit
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provided to the units, then the promoters will be entitled to recover

the actual charges paid to the concerned department from the allottee

on pro-rata basis i.e. depending upon the area of the flat allotted to the

complainant viz- it-viz the total area of the particular project. The

complainant/allottee will also be entitled to get proof of all such

payment to the concerned department along with a computation

proportionate to the allotted unil before making payment under the

aforesaid head. Thus, any amount charged under the said heads is valis

and payable by the complainanl I

25. As regarding registration charges]only Administrative charges of upto

Rs.15,000/- can be drarged by tfe prornoter-developer for any such

expenses which it riay incur forl faeilitating the said transfer as has

been fixed by the DTP office ln thi regard vide circular dated

02.04.20t8.

4. CONVEYANCE DEED

26. As per section 11[4)(fJ and section 7(1J of the Act of 2016, the

promoter is under an obligation to get the conveyance deed executed

in favour of the allottee. Whereas, as per section 19(11) of the Act of

2016, the allottees are also obliglted to participate towards

registration of the conveyance deed of the unit in question. Thus, the

respondent promoter is directed to to get the conveyance deed

executed in favour of the complainant and also the complainant is

directed to participate in the execution of conveyance deed.

n

PaEe 24 of26
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27. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(fJ:

i. The respondent is directed to pay the arrears of assured return as

per agreed terms contained in clause 32 of the buyer's agreement

i.e., Rs.81,211/- w.e,f 17.05.2017 till the date of issuance of offer of

possession i.e., 27.07.2022, dt(r adjusting the amount already paid,

if any. W
ii. 'lhc respondent shall refund back the amount taken in excess from

lll.

the complainant on account of vdrious illegal demands under

different heads as elucidated in para 23 above and the allottee shall

make the payment of outstanding dues towards the unit as per

builder buyer's agreement if any, alongwith interest at the

prescribed rate of 10.850/0.

The respondent is directed to handovcr the physical possession of

the subject unit to the complainant within 30 days of this order.

The respondent shall not charge anything from the complainant

which is not the part of the builder buyer agreement.

The respondent is directed to execute conveyance deed in favour of

the complainant upon payment of requisite stamp duty by him as

per norms of the state government as per section 17 of the Act as

per their obligation under scction 19(11J of the Act within 3 months

from the da tc of handing ovcr oI possession.

PaEe 25 of 26

iv.
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30. File be consigned to the registry

Haryana Real Estate

)

1ns(or.lmgwanl
Me{nper

Regulatory AuthoriW, Cu/Sram

Dared 20 .03 .2024
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