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Respunden-t

ORDER

1. The present complaint has been filed by the complainant/allottee under section
31 of the Real Estate (Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of the Act or the

A
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Rules and regulations made thereunder or to the allottees as per the agreement

Complaint No. 7148 of 2022

for sale executed inter se.

A.Project and unit related details,

2. The particulars of the unit, project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. Name and location of the ”{;prgssmn" by  Vatika, Sector-88B
project ﬁmgrzun
Project area 38&@0;35 Sq. mtrs.
: Nature of the project I'L{'esmgnnal Platted Colony i
4. | DTCPlicenseno. /.~ 7|94 0f2013.dated 31.10.2013
y J |"Walid upto 30.1‘[].2{119

-

5. |RERA  registered/  not Reglstered :
wide no. 271 of 2017 dated 09.10.2017

registered and__ validity
status =1 | valid letﬂ 08,10.2022
6. | Unit no. \ 'y IHSE DE& Enckel.ﬂ'[-Z level-1
i{page 19 of complaint)
7. | Unit area admeasuring 1350 sq: ft.

‘(as per BBA page 19 of complaint)
8. | Builder buyer agreement '29.03:2016
(page 17 of complaint)

9. | Possession Clause 13.

“The-Developer based on its present plans and
estimates .and ‘subject to all just exceptions,
“contemplates to complete construction of the
said Residential Floor within a period of 48
(Forty Eight) months from the date of
execution of this Agreement unless there shall
be delay or there shall be failure due to reasons
mentioned in other Clauses herein or due to
failure of Allottee(s) to pay in time the price of
the said Residential Floor along with all other
charges and dues in accordance with the
Schedule of Payments given in Annexure-1 or as
per the demands raised by the Developer fram
time to time or any failure on the part of the
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Allottee(s) to abide by any of the terms or
conditions of this Agreement..”
(Empasis supplied)
10. | Due date of possession 29.09.2020
(Calculated from the date of execution of
BBA including grace period in lieu of Covid-
19.)
11. | Sale Consideration Rs.86,17,012/-
(as per BBA page 20 of complaint)
12. | Amount paid by | Rs.16,41,742/-
complainant -Lasma;:ﬁﬂﬁ dated 13.04.2023 at page 14 of
13. | Email for refund 18
.of complaint)
14. | Reminder letter : Eﬂﬁﬁﬁizl 17.08.2021, 14.04.2022
, {aﬂ per cancellation letter page 57 of
camp!amt}
15. | Notice for Termination 514._@4;2022
(page 24 of mpl?]‘
16. | Cancellation letter .26@4 2022
_ '{page 57 of cﬁmplaint)
17. | Legal Notice .ZGZ? 4
(for Possession) - (page.&t 6f complaint)
18. | Occupation Certificate @tﬂlﬁ
19. | Offer of possession Not-Offered

B. Facts of the complaint:

d

3. The complainant has made the following submissions in the complaint: -

a. The complainant has booked a unit bearing no. HSG-028, Pocket-H-2, Level-
1 in the project namely “Xpressions by Vatika" situated at Sector-88B,

Village- Harsaru, Tehsil & District - Gurugram, Haryana, under the surmises

of several false and fake promises by the promoter.

.
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b. That by builder buyer agreement dated 29.03.2016 was executed between

the parties as per the terms and conditions as mentioned therein. The said
builder buyer agreement is one sided and against the provisions of
applicable laws as on the date of its execution.

c. Thatas per the terms of builder buyer agreement the payment plan which
was provided to complainant is construction linked payment plan and
complainant made payment as per demand letters issued by the promoter.

d. That complainant was never infgrmed about the progress of construction
and date of providing comp]etﬁrﬁnd tegal possession of the said flat along
with all amenities. In the meanpme he came to know that project was
delayed and there was no, n_laﬁ_l;yﬁabqpt ‘when construction to be resumed
and the possession of his dreﬁﬁfﬁﬁ?ﬁﬁll be provided to complainant.

e. On 09.04.2018, the complainant intimated to the respondent that due to
unavoidable personal circumstances he is unable to continue with the said
flat in the aforesaid project. That:jcumplainant-neither got proper response
from promoter nor got his hard-earned money paid to the promoter due to
fake and false commitment mﬁdc by the complainant.

f. That to the utter shock to the complainant, complainant received a letter
from the office of the 'mfnp'#ai%aff‘t titled as “Notice for termination......
Xpression by | Vatika" datetd 11.072017 and in the same
respondent/promoter have demanded to pay the so-called dues as per their
whim and fancy. The said demand was not as per construction stage and
thus the said demand has no legal and valid in the eyes of law. He has paid
asum of Rs.16,41,742 /-, till date as against the said unit.

g. That after knowing the actual construction position of the project

complainant came to know and was told by the official of respondent that
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the said project is delayed and there is no clarity of construction and

possession of the unit and they suggested complainant to stop payment as
the project is a stand-still project and the respondent /promoter intended
to scrap the same or to transfer the same to other developer.

. The complainant is in receipt of letter dated 27.04.2022, from the
respondent in which they have mentioned that the agreement of the unit
has been cancelled and the amount deposited by complainant has been
forfeited and respondent have: Mﬂﬂded from the complainant a sum of
Rs.10,52,237 /- as per respund E)!pi‘omoter calculation, the said demand
which has been asked as pe;','. ﬂle caiculatmn made as per one sided
calculation made by the respﬂﬁ&em /promoter.

That the respnndentfprumntéi‘* have ignored or better to say avoided that
the Real Estate (Regulation and Development) Act, 2016 has been notified
from 01.05.2016 and State nfﬁaryana havenotified the Rules under the Act.
After the said 1mplﬁn¢ntatiup réspgndpgt is bﬁund to follow the Act and
Rules as notified and the dlctﬂn:@lptangl monopolistic practices, one sided
agreement have been sunhblEﬂﬁéﬂtﬁwﬂ from the effective date of said act
and rules made there under. .' _:j".

The relevant provision of Hﬁa%ya‘né Real Estate (Regulation and
Development) Rules; 2017 Rule 9.3-(ii), provides as follows:

“In case of Default by Allottee under the condition listed above continues for a
period beyond ninety days after notice from the Promoter in this regard, the
Promoter may cancel the allotment of the Plot/ Unit/ Apartment for
Residential/ Commercial/ Industrial/ IT/ any other usage along with parking
(if applicable) in favour of the Allottee and refund the money paid to him by
the allottee by forfeiting the booking amount paid for the allotment and
interest component on delayed payment (payable by the customer for breach
of agreement and nonpayment of any due payable to the promoter). The rate
of interest payable by the allottee to the promoter shall be the State Bank of
India highest marginal cost of lending rate plus two percent. The balance
amount of money paid by the allottee shall be returned by the promoter to the
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allottee within ninety days of such cancellation. On such default, the
Agreement and any liability of the promoter arising out of the same shall
thereupon, stand terminated. Provided that, the promoter shall intimate the
allottee about such termination at least thirty days prior to such termination.”

k. That in the light of this provision, the letter dated 26.04.2022 is completely

against the sacrosanct purpose of the Act of 2016 and Rules made there
under.

I.  Thus, the complainant is entitled for refund of his paid amount along with
interest at the rate ofMCLR+2%~p|erﬁ annum from the date of payment to the

respondent /promoter till thé ' xzfrefund by respondent /promoter as

the default was on the part;:n_" espnndent /promoter. Thus, in the
interest of justice is hu,mbly ﬁtﬁg&d that the respondent be ordered to
return the paid amount alung with mtérest at the rate of MCLR+2% per
annum.

C. Relief sought by the complainants; -

4. The complainant has sought following relief(s): -
a. Direct the respondent to rﬁfy:yd.’hf hispazd amount along with interest
at the rate of MCLR+2% per 'anm‘am from the date of payment to the
respondent /promoter till J ?t re.fupd by respondent/ promoter.

5. On the date of hearing, the autho &12 Ialﬁe&tq the respondent /promoter

ﬁ/ .

about the contraventions as alleged ‘o have been committed in relation to
section 11(4) (a) of the Act to pleaa gmfty or not to plead guilty.
D.Reply by the respondent.

6. The respondent contested the complaint on the following grounds: -

a. That at the outset, respondent humbly submits that each and every
averment and contention, as made/raised in the complaint, unless
specifically admitted, be taken to have been categorically denied by
respondent and may be read as travesty of facts.
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b. That the complaint filed by the complainant before this Authority, besides

being misconceived and erroneous, is untenable in the eyes of law.

c. That further, without prejudice to the aforementioned, even if it was to be
assumed though not admitting that the filing of the complaint is not without
jurisdiction, even then the claim as raised cannot be said to be maintainable
and is liable to be rejected for the reasons as ensuing.

d. That at this stage, it would be just and proper to refer to certain provisions

of the Rules of 2017, which may _Ibe_relevant for the adjudication of the

B L i
i

present lis and which, for ease of refer
R
J ] _I
Rule 8: Agreement fdr'sn!'é.-"ﬁ,-'-_ Ty
Rule 15: Interest payableby the promater-and the allottee -

‘ence, are reproduced hereunder: -

From the conjoint reading of the aforementioned Sections/ Rules, Form
and Annexure 'A’, it'is evident that\%e"'ﬁgﬁéenieﬁf for Sale', for the purposes of
2016 Act as well as":Z'Q’;?' Haiyafia Rules, lsthg oné as laid down in Annexure 'A’,
which is required to be executed inter se the Promoter and the Allottee.

[t is a matter of record ﬁaﬁﬂ rathera conceded position that no such
agreement, as referred tounderthe provisions of 2016 Act and 2017 Rules,
has been executed between respondent and the complainant. Rather, the
agreement that has been referred to, for the purpose of getting the
adjudication of the cm;n'p'lai'nlt', though without jurisdiction, is the builder
buyer agreement, executed much prior to coming into force of 2017
Haryana Rules.

The adjudication of the complaint for refund and interest, as provided
under sections 12, 14, 18 and 19 of 2016 Act, if any, has to be in reference
to the agreement for sale executed in terms of 2016 Act and 2017 Haryana

Rules and no other agreement. This submission of the respondent inter alia,
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finds support from reading of the provisions of 2016 Act as well as 2017

Haryana Rules, including the aforementioned submissions. Thus, in view of
the submissions made above, no relief much less as claimed can be granted
to the complainant.

e. That the reliefs sought by the complainant appear to be on misconceived
and erroneous basis. Hence, the complainant is estopped from raising the
pleas, as raised in respect thereof.

f. Thatapparently, the complaint ﬂlgdby the complainant is abuse and misuse

: 'I-.-.-f' o
ah WL

of process of law and the rﬂ' ﬁ‘ajmed as sought for, are liable to be

dismissed. No relief much 1éss anyjntenm relief, as sought for, is liable to
be granted to the complainant. -

g. That the complainant has miserably and willfully failed to make payments
in time or in accordance with the terms, of the builder buyer agreement. It
is submitted that the complainant has frustrated the terms and conditions
of the builder buye'r"a'g_r&emmt, which m[ﬁe&"tﬁé essence of the arrangement
between the parties and therefore,.the complainant now cannot invoke a
particular clause, and t'he'l*efq;;gff"gﬁj;~-.mmplaint is not maintainable and
should be rejected at the 'Fﬁ&sﬁ_ﬁl’d&f That the complainant has also
misdirected in claiming refund and on account of alleged delayed offer for
possession.

It has been categorically agreed between the parties that subject to
the complainant having complied with all the terms and conditions of the
buyer's agreement and not being in default under any of the provisions of
the said agreement and having complied with all provisions, formalities,
documentation etc., the developer contemplates to complete construction

of the said unit within a period of 4 years from the date of execution of the
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agreement, unless there shall be delay due to force majeure events and

failure of allottee(s) to pay in time the price of the said Unit. Reference may
be made to clause 13 of the builder buyer agreement.

"13. Schedule for Possession of the said Residential Floor That the
Developer based on its present plans and estimates and subject to all just
exceptions, contemplates to complete construction of the said Residential
Floor within a period of 48 (Forty Eight) months from the date of execution of
this Agreement unless there shall be delay or there shall be failure due to
reasons mentioned in other clauses herein or due to failure of Allottee(s) to
pay in time the price of the said Residential Floor along with all other charges
and dues in accordance with the Schedulﬁof payments given in Annexure-1 or
as per the demands raised by the%ﬁg{qj?er from time to time or any failure
on the part af the Allottee(s) to. fﬁfdﬂ »}1}' ‘any of the terms or conditions of this
agreement.” R

In the present case, itdsa: m{iﬁﬂr qf record that the complainant has not
fulfilled his obligationand hagﬁnut e:vﬁn pa‘id the installments on time that
had fallen due. Accordingly, no relief much lessas claimed can be granted to
the complainant. |

. That the complainant has fai_l%ed to make payments in time in accordance
with the terms and.conditions as well as payment plan annexed with the
buyer's agreement and-as "s'uéh the complaint is liable to be rejected. It is
submitted that out of the sale consgigrat;gn of Rs.92,38,415/-, the amount
actually paid by tﬁé'mmﬂialﬁaﬁi is Rs.16,41,742/-i.e, around 17% of the
total sale consideration of the Unit: It is further submitted that there was an
outstanding amount of Rs.45,48,222 /- (including interest) payable by the
complainant as on 10.02.2022 as per the payment plan opted by the
complainant. That the last payment was made by the complainant on
02.02.2016 that is much before the proposed date of delivery of possession,
That the complainant has till date not made the payment of demand raised
on 'completion of super structure and start of flooring work inside the unit'.

Thaton 14.04.2022, the respondent again called upon the complainant with
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an opportunity to make the payment within 7 days failing which the unit of
the complainant shall stand cancelled. It is further submitted that despite
the number of opportunities the complainant failed to make the payments.
However, the complainant did not bother to make the payment and
therefore the respondent was constrained to cancel the builder buyer
agreement vide letter dated 26.04.2022 and the complainant is now left
with no right, title, interest etc. in the present unit. It is pertinent to mention
here that earlier also the cumptﬁfna}n_twote an e-mail dated 09.04.2018 to
the respondent that due to saime -i:uhavnidable circumstances he cannot
continue in the project and S:urreqdered his unit. Thus, the complainant
after defaulting in complying Mﬁl@terms and conditions of the buyer's
agreement, now wants to sh_iﬁ'fthE- burden on the part of the respondent
whereas the respondent has suffered a lot financially due to such defaulters
like the present cgmpiai_nant.hL | '

All other averments.-jﬂa&é in the complaint were denied in toto.

Copies of all the relevant'.dﬁm&nents;have-bée'h filed and placed on the

record. Their authenticity is n;::f,t__ﬁ;- dispute. Hence, the complaint can be

decided based on these un'disp;lfad documents and submission made by

the parties. =&

E. Jurisdiction of the authority

9.

10.

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
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Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.
E.11  Subject matter jurisdiction

11. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as p

L

_' Jbﬂyef s agreement. Section 11(4)(a)

.‘,
I,J

is reproduced as hereunder: ""‘*’E @iﬂ

T

- 'b

i

Section 11(4)(a) '

Be responsible for all. abfrgaﬁﬂ mus.‘bmuex and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the'association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to.the allottees, or the common areas to the association of
allottees or the competent authority, as the case may be;

Section 34- thqupf the A thm-ny.-

34(f) of the Act pravidesto ensure cﬁmpﬁunm qf the abligations cast upon the
promoters, the aifu!:tee‘s'pmﬁ thj:euﬁesmte @entf under this Act and the rules
and regulations mad&tﬂw‘eun

12. So, in view of the pruvlslans af thmﬁct quoted above, the authority has
complete jurisdiction to de;td%thg @mp#ﬂut regarding non-compliance
of obligations by the prﬂmnﬁerieiwng aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on the objections raised by the respondent

F.1 Objection regarding jurisdiction of the complaint w.r.t the flat buyer’s
agreement executed prior to coming into force of the Act.

13. The respondent submitted that the complaint is neither maintainable nor

tenable and is liable to be out rightly dismissed as the buyer's agreement
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was executed between the parties prior to the enactment of the Act and
the provision of the said Act cannot be applied retrospectively.

The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation of
the Act where the transaction are still in the process of completion. The
Act nowhere provides, nor can be so construed, that all previous
agreements would be re- wrib’l:en‘ aftﬁr coming into force of the Act.
Therefore, the provisions oftl‘meﬁﬂt miﬂs and agreement have to be read
and interpreted harmomuus]y, mwever, if the Act has provided for
dealing with certain wﬂme pl‘b?iﬁfdﬁ#ﬁjﬁtaﬁnn in a specific/particular
manner, then that situation wdﬁ’.ﬂ& bé”dealt with'in accordance with the
Act and the rules after the date of coming in’ta force of the Act and the
rules. The numerous prnwsans of the Act save the provisions of the
agreements made between thi buyers and sellers. The said contention
has been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI'and others. (W.P 2737 of 2017) decided on
06.12.2017 which provides as?.uidag

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement for
sale entered into by the promoter and the allottee prior to its registration
under RERA. Under the provisions of RERA, the promoter is given a facility to
revise the date of completion of project and declare the same under Section 4.
The RERA does not contemplate rewriting of contract between the flat
purchaser and the promoter......

122.  We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the validity of
the provisions of RERA cannot be challenged. The Parliament is competent
enough to legislate law having retrospective or retroactive effect. A law can
be even framed to affect subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any doubt in our mind
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that the RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing Committee and
Select Committee, which submitted its detailed reports.”

15. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some extent in
operation and will be applicable to the agreements for sale entered into even
prior to coming into operation of the Act where the transaction are still in the
process of completion. Hence in casf#f‘detay in the offer/delivery of possession
as per the terms and conditions g ﬂgreement for sale the allottee shall be
entitled to the mfseres:;’demyea:pa.ﬁsexﬂ#n charges on the reasonable rate of
interest as provided in Rule !’M ‘the_rules and one sided, unfair and

unreasonable rate of campansdtmn mennaned in the agreement for sale is
liable to be ignored.”

16. The agreements are sacrusanct save and except for the provisions which
have been abrogated by the ﬁct itself. Further, it is noted that the
agreements have been executed in the manner that there is no scope left
to the allottee to negotiate jany of the clauses contained therein.
Therefore, the authﬂfi:y:is-_uf ﬁl&'-view that the charges payable under
various heads shall be ﬁa}*ahlé,.as'ﬁ'é.r,thg{agreed terms and conditions of
the agreement subject to the cﬂndfﬂfm that the same are in accordance
with  the plansmermlsstw appmved by the respective
departments/competent authorities-and are not in contravention of any
other Act, rules, statutes, instructions, directions issued thereunder and
are not unreasonable or exorbitant in nature,

G.Findings on the relief sought by the complainants.

G.1 Direct the respondent to refund of his paid amount along with interest
at the rate of MCLR+2% per annum from the date of payment to the
respondent /promoter till the date of refund by respondent/ promoter.
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17. In the present complaint, the complainant intends to withdraw from the
project and is seeking refund as provided under the proviso to section
18(1) of the Act. Section18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot or building,

(a) in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of

suspension or revocation of the rggish'aﬁorl under this Act or for any other
reason, “‘;f

he shall be liable on demand wﬂ‘m dﬁattees. in case the allottee wishes to
withdraw from the project, witho f}&r‘qﬂ.rdwe to any other remedy available,
to return the amount received by him inrespect of that apartment, plot,
building, as the case may be, with interest at such rate as may be prescribed
in this behalf including compensation in the manner as provided under this
Act” : &

18. The complainant cla:iming refund of amount paid to the respondent-
promoter under the provision 18(1) of the Act, 2016, Though, after the
request for refund from the cumplainant-allattee through email dated
09.04.2018, the respnndent*prnmd!eer fallgd to refund the amount paid by
the complainant, failing which -the.cumplamant-a}luttee filed the present
complaint and seeldn@reﬁrhd Hﬂ,ﬁl ﬂ!terﬁt,

19. The complainant was allutted a remdentlal floor bearing no. HSG-028,
Sector-88B, Plot No.=14, ST, H-21, Level-1, having tentative super area
1350 sq. ft., under construction linked payment plan and a builder buyer's
agreement was executed between the parties on 29.03.2016, on the above-
mentioned unit. He had paid an amount of Rs.16,41,742 /- against the total
sale consideration of Rs.86,17,012/-. As per clause 13 of the agreement,
the respondent was required to complete the construction of the

residential floor within a period of 48 months from the date of execution
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of this agreement. Further, as per HARERA notification no. 9/3-2020 dated
26.05.2020, an extension of 6 months is granted for the projects having
completion date on or after 25.03.2020. The completion date of the
aforesaid project in which the subject unit is being allotted to the
complainant is 29.03.2020 i.e., after 25.03.2020. As far as grace period of
6 months as is concerned, the same is allowed. Therefore, the due date of
possession comes out to be 29.09.2020. (including grace period).

However, the complainant has plaaad an email dated 09.04.2018 on page
no. 58 of the complaint and soﬁé!“ltfefund of the paid-up amount with
interest before the due date nf.!ppl_s_s.gssmn which is reproduced as under
for a ready reference: - ; '-‘I'r_r-:'“""" 1 :

-------0riginal Message--==- “n

From: Om Prakash Singh [munnm@mﬁlf&nmumﬂ
Sent: 9/4/2018 9:40 PM

To: em@vatikagroup.com
Subject: sl WP
Dear sir/madam, < |

Please take note nfmyunaﬂ on Fth 1Aprﬂ 2018, Enwhu:lr | had requested you that due
to certain unavoidable personal circumstances | am unable to continue in this project.
| didn't receive your reply. still, 1 muﬂqh;e to.continue in this project, please
refund my money.
Regards.

20. The respondent has-raised a ?lg‘“a in its reply that the complainant has
sought the relief of refund. The respondent submitted that the
complainant is a defaulter and has failed to make payment as per the
agreed payment plan. Therefore, various demands, reminders and final
opportunities were given to the complainant. Accordingly, the
complainant failed to abide by the terms of the builder buyer's agreement
executed inter-se parties by defaulting in making payments in a time

bound manner as per payment schedule.
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As per clause 2 of the builder buyer's agreement, the respondent
/promoter have right to cancel the unit and forfeit the earnest money in
case the allottee breached the terms and conditions of the flat buyer's
agreement executed between both the parties. Clause 2 of the builder

buyer’s agreement is reproduced as under for ready reference.

"Z2. EARNEST MONEY

The allottee has entered into this Ayreemenr on the condition that 10% of the
basic sale price and preferential locat an charges (10% of [BSP + PLC]) of the
said residential floor shall be rgf ﬁ‘émest Money to ensure fulfillment,
by the allottee, of the terms and ¢onditions as contained in the application and
this Agreement. The said ear I{' money Shall be forfeited by the developer on
the event of the failureof the al &éé‘ to perﬁ}np his obligations or to fulfill
any of the terms and conditions sgf“ﬁ“&‘ff&»cﬁﬁ reement and on occurrence
of such failure, the deve!oper xﬂgﬂ residual @mount remaining after
deduction of eampst money. and’ all .non-refundable amounts (such as
brokerage paid, service tax, VAT, atherapp.*mab!emx, cess, duties, etc. charges
for dishonor of cheque, interest-on delayed payment etc.) to the allottee
without any interest or compensation of whatsoever nature. The allottee
agrees that the conditions for forfeiture of the earnest money shall remain
valid and effective.till the execution and registration of the conveyance deed
for the said residential ﬁau{ and rhe aﬂortdﬁ' has agreed to this condition to
indicate his/her caﬁtqﬁmrpgt to @g‘ abide by all the terms and
conditions contained in ?ﬁsﬁeﬁhpﬁ on and this agreement.”

22. The issue with regard to ded n Qf_eamest money on cancellation of a

contract arose in ca}eﬁufﬁfﬂu m Union of India, (1970) 1 SCR 928
and Sirdar K.B. Ram Chandra Raj Urs. VS. Sarah C. Urs., (2015) 4 SCC

136, and wherein it was held that forfeiture of the amount in case of breach
of contract must be reasonable and if forfeiture is in the nature of penalty,
then provisions of section 74 of Contract Act, 1872 are attached and the
party so forfeiting must prove actual damages. After cancellation of
allotment, the flat remains with the builder as such there is hardly any
actual damage. National Consumer Disputes Redressal Commissions in

CC/435/2019 Ramesh Malhotra VS. Emaar MGF Land Limited
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(decided on 29.06.2020) and Mr. Saurav Sanyal VS. M/s IREO Private
Limited (decided on 12.04.2022) and followed in CC/2766,/2017 in
case titled as Jayant Singhal and Anr. VS. M3M India Limited decided
on 26.07.2022, held that 10% of basic sale price is reasonable amount to
be forfeited in the name of “earnest money”. Keeping in view the principles
laid down in the first two cases, a regulation known as the Haryana Real
Estate Regulatory Authority Gurugram (Forfeiture of earnest money by

the builder) Regulations, 11(5) ufZOlE!, was farmed providing as under-

“5. AMOUNT OF EARNEST MO

Scenario prior to the Real Es@ﬁ%&&apﬂm and Development) Act, 2016
was different. Frauds were. f:arrfe&’ out without any fear as there was no law
for the same but now; in View.of thwmvefam and taking into consideration
the judgements of Hon'ble'Na rfag_alﬁonsuma}“ﬂfsyubes Redressal Commission
and the Hon'ble Suprem.e Court of India; the autharity is of the view that the
forfeiture amount a_ft!!e earnest, maﬂey‘ shall not Ext:&eﬂ more than 10% of the
consideration amaunt of the réuf estate i.e. aparrmentfp!acfbm.’dmg as the
case may be in all cases where zhe cancellation of the flat/unit/plot is made
by the builder in a unilateral nmrmar or the buyer intends to withdraw from
the project and amy. agreement containing any clause contrary to the
aforesaid regu.*atmnssﬁa!f be void-and natbmn"mg on the buyer.”

So, keeping in view of the law laid ‘down by the Hon'ble Apex court and
provisions of regulation 11 of 2018 framed by the Haryana Real Estate
Regulatory Authority, :Gurugrain, and-the respondent/builder can't retain
more than 10% of sal&_‘mnsideraﬁiﬁnﬁaﬁi earnest'money on cancellation but
that was not done. So, the resﬁnndeﬁtfbuilder fs directed to refund the
amount received from the complainant after deducting 10% of the sale
consideration and return the remaining amount along with interest on
such balance amount at the rate of 10.85% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017, from the date of surrender i.e.,, 09.04.2018 till
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the actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 2017 ibid.
H.Directions of the authority

24. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. Therespondent/ pmmnteri s d : ted to refund the paid-up amount of
Rs.16,41,742 /- after dedu'"_' gt,;lﬂ% of the sale consideration as
earnest money along, wi’th i?F;Eﬁt on such balance amount at the rate

ta LUAT

of 10.85% p.a. as prescribéd ander rule 15 of the Rules, 2017, from the

date of surrenderi.e, 09.04. 2018 till its actual realization.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

25. Complaints stand dispnsed af

i
e o
i

26. File be consigned tu_reglstry.

LA : VJ..-?—)
Dated: 25.04.2024 : (Vijay Kumar Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram

IH'T & ]‘FE

ey |

Page 18 0f 18



