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ORDER

The present complaint has been filed

Section 31 of the Real Estate (Regulati

short, the Act) read with rule 28 of th

and Development) Rules, 2017 (in sho

11[a)[aJ of the Act wherein it is inter

shall be responsible for all obligatio

Ahx

Member

Complainant

Respondent

the complainant/allottee under

and Development) Act, 2016 (in

Haryana Real Estate (Regulation

the Rules) for violation of section

prescribed that the promoter

functionsresponsibilities and
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under the provision of the Act or the rrules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

S. No. Particulars Details
L. Name and location of the

proiect
"Coban Residences", Sector-99A,
Gurugram

2. Nature of the proiect Residential
3. Project area 10.5875 acres
4. DTCP license no. I0 of 2013 dated 1.2.03.2013 valid up to

1t.03.2024
5. Name of licensee Monex Infrastructure Pvt. Ltd.
6. RERA Registered or not

registered
GGM/479 /1.57/2020 /35 dated
76.L0.2820 valid up to L1.03.2024

7. Unit no. and floor no. 1003 and 1Oth floor and Tower-1
(As per b"n" no. 34 of the complaintl

8. Unit area admeasuring 2352 sd.ft. [Super area)
(As per page no. 34 of the complaintJ

9. Date of execution of
apartment buyer's
agreement

2e.04.2p14
(As per page no. 32 of the complaint)

l

10. Possession clause 3.7
That the developer shall, under normal
conditidns, subject to force majeure,
complete construction of
Tower/Building in which the said flat is
to be logated within 4 years of the stqrt
of conqtruction or execution of this
Agreer4entwhichever is later, as per the
said plqns and specifications seen and
accepted by the Flat A|\ottee.................
and
5.7
In casp within a period as provided
hereindbove, further extended by q

PaEe 2 of L7A.'
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B. Facts of the comPlaint:

3. The complainant has made following subrnissions:

Complaint No. 67 43 of 2022

period dI 6(srx) months if so required
by the developer, the develoPer is
unable to complete construction of the
said flalas provided hereinobove (subject
to force majeure conditions) to the flat
allottee(q), who have mode payments as

required for in this agreement, then the

flat alloftee(s) shall be entitled to the
paymenlof compensation for delay at the
rate of fs. 5/- per sq.ft. per month of the
super alea tilt the date of notice of

iln as provided hereinabove in this

[As per page no. 45 and 48 of the
complaintl

agreement. The flat allottee(s) shall have
,:iiflother claim against the developer in

'iespict of the said flat and parking space

under this agreement.

11. Due date of possession 16,10,2018

[Note: Due date to be calculated 4 years
from thq date of start of construction i.e.,

16.L0.2014 being later.)
72. Payment Plan Construftion linked payment plan

(As per bage no. 55 of the complaint)

13. Total sale consideration Rs.7,36,p7,7521-
(As per schedule of payments on page no.

55 of the complaint)
14. Amount paid by the

complainant
nrtZoJs":as7-
[As per statement of account on page no.

27 of the complaint)
15. Occupation Certificate/

completion certificate
a-tzihzz
(As per bage no. 21 ofthe rePlYl

16. 0ffer of possession 14.t2.2422
[As per b"*" no. 24 ofthe repl

77. Reminder letters 29.09.2075 & 03.1 1.201 5

[As per paqe no. 45 &47 ofthe rePl

18. Notice for revocation of
credit note

06.07.2p27
fAs oer Dase no. 78 of the re
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I. That pursuant to the elaborate advertisements, assurances,

representations and promises made by respondent about their

premium residential township called "Coban Residences" situated in

Sector 99, Gurugram with impeccable facilities and believing the same

to be correct and true, the complainant considered booking unit no.

T1/1003 in "Tower-1" in the project on23.07.2013 and the same was

confirmed to the complainant on the same day only. The complainant

paid an initial amount of Rs.10,00,000/- towards the booking vide

cheque dated 27.01.201-3 and thereafter, Rs.13,76,036/- vide cheque

dated 01.09.2013. I -

II. That the apartment buyer's agreeme4t for unit No. T1/1003 in "Coban

Residences" admeasuring 2352 sq. ft. super area was executed

between the parties for a total consideration of Rs.1,14,55,416/-.

According to clause 3.1 of the apartment buyer's agreement, the

possession was required to be delivEred within 4 years from the date

of execution of the agreement, i.e.f on or before 28.04.2018. The

complainant opted for a construction linked payment plan. The

complainant had paid a total of Rs.1,29,15,383/- towards the above

said unit till 19.03.2021.

III. That the respondent despite the pasding of the due date of possession

kept on raising further demandS from the complainant. The

complainant in the hope of having the said unit kept on paying the

demands of the respondent. The complainant sought clarification on

the delivery of possession as promised at the time of signing of the

agreement in 2014 and further information about the estimated time

for delivery of possession and the payment demarrded by the

respondent to which the respondent always gave false assurances,

complaint No. 67 43 of 2022
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IV. That despite several efforts from the complainant to seek timely

updates about the status of the construction work at the site, the

respondent was negligent and did not provide any satisfactory

response to their queries. The apartment buyer's agreement dated

28.04.2074 entered between the parties provided for construction

linked payment plan, wherein the payments were to be made as per

the stages of construction and so the complainant had assumed the

money collected by the respondent would be utilized for construction

purpose. Unfortunately, the respondent has failed to properly utilize

the complainant's hard-earned money and even after the lapse of the 4

years of the date of booking, there is $o sign of delivery of possession.

V. That upon visiting the site, the complainant was shockecl to see 30%

progress being done at the construction site and the purpose of the

complainant to book the unit is not fulfilled. It is submitted that the

respondent has acted in a very defi(ient, unfair, wrongful, fraudulent

manner by not allotting the said unit {o the complainant.

VI. That the respondent at various inrstances violated the terms and

condition of the apartment buyer's agreement by not handing over the

peaceful and vacant possession of the] above-said allotted r:nit.

VII. That the respondent is guilfy of ddficiency in service, unfair trade

practice, giving incorrect and false stdtement while selling the said unit

to the complainant within the purview of provisions of the Act of 20L6

and applicable rules. The complainant has suffered lossers on account

deficiency in service, unfair trade practice, giving incorrect and false

statement.

VIIL That the cause of action accrued in favour of the complainant and

against the respondent on the date when the respondent advertised

the said project, it again arose on diverse dates when the complainant
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entered into the agreement, it also arose when the respondent

inordinately and unjustifiably and with no proper and reasonable

legal explanation or recourse delayed the project beyond any

reasonable measure continuing to this day and it continues to arise as

the complainant has not been given possession of his unit and have

not been paid the amount of interest for delayed possession of the unit

in the project till date and the cause of action is still continuing and

subsisting on day to day basis.

IX. That the complainant herein is constrained to file this present

complaint seeking the peacefui and vacant possession, registration of

the sale deed of the allotted .unit. Further, the complainant herein

reserve his right(s) to add/supplpment/amen d/changelalter any

submission[s) made herein in the complaint and further, reserve the

right to produce additional documen]t(s) or submissions, as and when

necessary or directed by the Authorirf.

C. Relief sought by the complainant:

The complainant has sought following r"il"f1t)'

a. To handover the actual, physical, vacqnt possession of the unit.

b. To direct the respondent to execute the sale deed of the above-said

unit in favour of the complainant.

c. To direct the respondent to pay the dblay penalty charges with interest

as perAct of2016.

D. Reply by the respondent:

The respondent contested the present complaint on the following

grounds:

4.

5.

fu.
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i. That the respondent is in the process of developing several residential

group housing colonies in Gurugram, out of them one is "Coban

Residences" at Sector 994.

ii. That the respondent has already completed the concerned unit and

vide letter dated 14.12.2022 a letter of offer of possession was issued

to the complainant. It is submitted that construction of the concerned

unit as well as tower stands completed in the month of April 2022

itself and thereafter an application for obtaining occupation certificate

was filed by the respondent before the concerned authority. Thus, the

reason for filing the present complaint is absolutely baseless, That the

respondent is a committed real estdte developer, who is developing

various residential colonies as per rulgs and law.

iii. That the respondent continues to bonafidely develop the project in

question despite there being varioqs instances of non-payments of

installments by various allottees. Inis ctearty shows unwavering

commitment on the part of the respoJdent to complete the project. Yet,

various frivolous petitions, such as tle present one seriously hampers

the capability of the respondent to deliver the projecl" as soon as

possible. The amounts which were re[lized from the complainant have

already been spent in the developmdnt work of the proposed project.

On the other hand the respondent is still ready to deliverr the unit in

question to the complainant, of course, subject to payment of due

installments and charges.

iv. That it has become a matter of routine that baseless and

unsubstantiated oral allegations are made by allottees against the

respondent with a mere motive of avoiding the payment of balance

consideration and charges of the unit in question. If such irivolous and

baseless allegations will be admitted then, interest of other genuine
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allottees of the project, will be adversely affected. In these

circumstances, the present complaint deserves to be dismissed.

That the completion of project is dependent on a collective payment by

all the allottees and just because few of the allottees paid the amount,

demand does not fulfill the criteria of collective payment. It is

submitted that numerous allottees have defaulted in payment

demanded by the respondent, resulted in delaying of completion of the

project, yet the respondent is trying to complete the project as soon as

possible by managing available funds.

That over a period of time numerous allottees have defaulted in their

payments at the relevant stages of construction and it is not possible to

construct with inadequate funds. Thqrs, the situation of non -payment

of amount by the allottees is beyond the control of respondent. lt is

submitted that even in the apartmenf buyer's agreement it was stated

that period of 4 years was subj to normal conditions and force

majeure and with any stretch of tion situations faced by

respondents are not normal. That it is the fault of those allottees who

had committed defaults and respondent should not be made to suffer

for the same.

That the complainant has not come before authority with clean hands

as they would have not disclosed thJ actual state of affairs and modc

and time period of payment made by them, but they concealed all their

defaults with a malafide motive to gain undue benefit from thc

authority.

That non-payment is one of the major issue faced by all the developer

including respondent but it is not the only issue faced by the

respondent while developing a project, the outbreak of COVID-19,

several orders / notifications were kept on passed by various

v l.
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authorities/courts like NGT or Supreme Court where construction

activities were either completely stopped or levied such condition

which makes it highly difficult to develop the project, even when

developer is facing shortage of fund due to non-payment of

installments by allotees.

ix. That above stated issues are only few out of many, still respondent is

trying to complete construction even after all these odds. The

respondent nearly completed the project out of its own expenses even

after facing all these issues. That in such cases if delayed possession

charges is granted than it would be absolutely against the natural

justice. It is pertinent to mention hefe that whatsoever amount which

was received by respondent qua conltruction as already been utilized

for construction and it is the complainant who delayed in payments. lt

is therefore prayed that keeping in above stated facts and

circumstances it is crystal clear that present complaint is not

maintainable and is liable to be dismibsed.

E. furisdiction of the authority:

6. The authorily

jurisdiction to

below.

observes that it has terlitorial as well as

adjudicate the present [omplaint for the

subject matter

reasons given

E,l Territorial iurisdiction

As per notification no. 1,/92/2017-LTCP dated 1.4.1.2.201.7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the proiect

in question is situated within the planning area of Gurugram district.

A/
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Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E.II Subject matter iurisdiction

Section 11[ )[aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[ )(a) is

reproduced as hereunder:

Section fiG)@)
Be responsible for all obligations; responsibilities and functions under the

provisions of this Act or the rules apd regulations made thereunder or to the

may be, till the conveyance of nts, plots, or buildings, as the case
to the association of allottee or the

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligotions cost upon the
promoter, the allottee and the real estate agents under this Act and the rules and
re g u lati o n s m a d e thereund er.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on objections raised by the respondent:
F.l Obiection regarding delay due to force maieure circumstances

The respondent-promoter raised a contention that the construction of the

project was delayed due to force majeure conditions such as various

orders passed by the Hon'ble Supreme Court or NGT, lockdown due to

outbreak of Covid-19 pandemic and non-payment of instalments by

different allottees. Further, the authority has gone through the possession

clause of the agreement and observed that the respondent-developer

proposes to handover the possession ofthe allotted unit within a period of

7.
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due date is calculated from the date of

the due date of subject unit comes out

the occurance of Covid-19 restrictions

be benefitted for his own wrong. Tho

issued to curb the enviro

period of time. So, the cir

taken into consideration for d

some allottees may not be re

project and is seeking delay possessio

proviso to section 18(1J ofthe Act. Sec. 1

"Section 78: - Return of amount

1B(1). If the promoter fails to complete
apartment, plot, or building, -

Provided that where an allottee

Complaint No. 67 43 of 2022

4 years from the date of start of co ction or date of execution of

buyer's agreement, whichever is later." In the present case, the date of

.04.2074 and date of start ofexecution of buyer's agreement is 2

construction is 76.10.2074 as taken fro the documents on record. The

of construction being later, so,

be 16.10.2018, which is prior to

d hence, the respondent cannot

there has been various orders

on, but these were for a short

ditions after that period can't be

letion of the project. Though

the amount due but the

with the said project cannot be

to fault of some of the allottees.

e given any lenierrcy based on

this regard is untenable.
\,
lainants:

the possession and pay interest
amount paid so far, at the rate

are taken together being

t intend to continue with the

the

1f)roi"rt 
he shatt be Paid' bY the

charges as provided under

(1) proviso reads as under.

compensation

is unable to give possession of an

not intend to withdraw from the
interest for every month of delay,

interconnected.

ln the present complaint, the compla
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till the handing over of the possession, such rate as may be prescribed.""

11. Clause 3.1 of the apartment buyer's

(Emphasis supplied)

ment provides for handing over

of possession and is reproduced below fl ready reference:

3.1
That the developer shall, under normal itions, subject to force majeure,
complete construction of Tower, in which the said llat is to be
located within 4 years of the staft of or execution of this
Agreement whichever is later, as per the id plans and specifcotions seen and
accepted by the FIat Allottee floors for residential units
ifpermissible) with such alterations, modifications in the

ons, height, size, area or change oflayout, tower plans, change
entire scheme the developer or may be required by any
competent authority to be of them, To implement all or any
of these charges, sup 'agreements, if necessary will be goC

the flat allottee(s) undertakes to

supplied)

12. The due date of possession of the ent as per clause 3.1 of the

culated as 4 years from the date
l

; later. Therefore, the due date

Y/
at prescribed rate of

does not intend to withdraw from the

promoter, interest for every month o

elay possession charges at the

provides that where an allottee

roject, he shall be paid, by the

delay, till the handing over of

possession, at such rate as may be p bed and it has been prescribed

under rule 15 ofthe rules. Rule 15 has b reproduced as under:

Rule 75. Prescribed rate of interest- to section 72, section 18 and
sub-section (4) and subsection (7) of 1el
(1) For the purpose ofproviso to section
(7) of section 19, the "interest at the rate

; section 78; and sub-sections (4) and
bed" shall be the State Bank of

al

5

interest: The complainant is seeking

prescribed rate and proviso to section

/4.
India highest marginal cost of lending rate + (%.:

Page LZ of L7
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Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rotes which
the State Bank of India may fix from time to time for lending to the general public.

The legislature in its wisdom in the srubordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of t[re State Bank of India i.e.,
t..rr,

https://sbi.co.in, the marginal cost of le4ding rate (in short, MCLR) as on

date i.e., 15.02.2024 is 8.85%o. , the prescribed rate of interest

will be marginal cost of lendingrate *20/o i.e., 10.85%.

16. The definition of term 'interesi' as definBd under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equql to the rate of interest which the

promoter shall be liable to pay the allott[e, in case of default. The relevant

section is reproduced below:

"(zo) "interest" means the rates of interest paJtable by the promoter or the allottee,
as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, in case of

default, shall be equal to the rote of interesl which the promoter shall be liable to
poy the ollottee, in case of default;

(ii) the interest payable by the promoter to tfie allottee shall be from the date the
promoter received the amount or any pant thereof till the date tl,,e amount or
part thereof and interest thereon is refunded, and the interest payable by the
ollottee to the promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;"

17. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 10.85% by the respondent /promoter

which is the same as is being granted to the complainant in case of delayed

possession charges.

14.

15.

fd,,.
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0n consideration of the circumstances,

by the parties and based on the fin
contraventions as per provisions of rule

the respondent is in contravention of th

Iogistics and requisite documents inclur

the completely finished unit but that

handed over at the time of taking p on is in habitable condition. It is

further clarified that the delay n charges shall be payable from

018 till actual handing over ofthe due date of possession i.e., 16.10

possession or offer of possession mad on 14.12.2022 after obtaining

authority plus two months;occupation certificate from compet

whichever is earlier.

20. The counsel for the respondent sta during

15.02.2024 that out of the total amount

of clause 3.1 of apartment buyer's

parties on 29.04.2074, the possession of the subject unit was to be

delivered by 16.10.20 18.

Section 19(10) of the Act obligates the ottee to take possession of the

date of receipt of occupationsubject unit within 2 months-fro

certificate. In the present coml occupation certificate has been

, offered the possession of theobtained by the respondent-
L

subject unit to the co .aining occupation certificate on

mplainant would come to know

n the date of offer of possession.

tice, the complainant should be

r of possession. This 2 month of

mplainant keeping in mind that

even after intimation of possessio cally one has to arrange a lot of

Complaint No.6743 of 2022

e documents, submissions made

of the authority regarding

8, the Authority is satisfied that

provisions of the Act. By virtue

eement executed between the

g but not limited to inspection of

subject to that the unit being

the proceedings dated

towards the payment by
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the allottee, an amount of Rs.3,48,750/- is on account of credit note and

hence, delayed possession charges may be considered only on the amount

actually paid by the complainant i,e., Rs.88,61,759 /- after deduction of the

amount paid towards credit note. It is evident from the SOA dated

1,6.06.2021, the amount paid to the complainants towards loyalty bonus is

Rs.6,77,400/-. It has been clarified by the counsel for the respondent vide

an application dated 01.052024 that the actual amount paid by the

complainant is Rs.1,22,97,987 l- and the amount of Rs.3,48,750/- paid to

the complainant towards loyalty bonus was inadvertently mentioned

during the proceedings of the day dated L5.02.2024. Thts, the actual

amount paid to the complainant towards loyalty bonus is Rs.6,17,400/-'

However, the counsel for the respondent also brought to the notice of the

authority vide application dated 01.05.2A2+ that the whole of the amount

paid towards the loyalty bonus has 
feen 

revoked vide letter dated

06.01.2021which is placed on record by the respondent on page no. 78 of

the reply. Keeping in view the afore-n-tentioned facts and statement of

accounts dated 16.06.2 021, no amount has been paid to the complainant

towards loyalty bonus and the total anlount paid by the complainant is

Rl7,22,97,983/-.

21. Accordingly, the non-compliance of the mandate contained in section

11(a)tal read with proviso to section 1B(1) ofthe Act on the part ofthe

respondent is established' As such, the allottee shall be paid, by the

promoter, interest for every mollth of delay from due date of possession

i.e., 16.10.2018 till actual handing over of possession or offer of possession

made on 14.72.2022 after obtaining occupation certificate from competent

authority plus two months, whichever is earlier at prescribed rate i.e.,

10.85 % p.a. as per proviso to section 1tl[1) of the Act read with rule 15 of

the rules.
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G.II Direct the respondent to execute apd register the conveyance deed

of the unit in favour of the complainant
As per section 11( )[fJ and section 17(1J of the Act of 2076, the promoter

is under an obligation to get the conveyance deed executed in Iavour of the

complainant. whereas as per section 19[11) of the Act of 2016, the allottee

is also obligated to participate towards registration of the conveyance

deed of the unit in question.

The possession of the subject unit has already been offered after obtaining

occupation certificate on l-4.1 1.2022 but the same was not taken by the

complainant. So, the respondent is directed to handover the possession

and to get the conveyance deed'executed in terms of section 17(1) of Act

of 201,6 after payment of requisite stamp duty and registration charges by

the complainant and payment of outstanding dues remains, if any'

H. Directions of the AuthoritY:

24. Hence, the authority hereby passes thil order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the fundtions entrusted to the Authority

under Section 34[f) ofthe Actof2Ql6:

i. The respondent is directed to pay delayed possession interest at the

prescribed rate i.e., 10.85% per annilm for every month of delay on the

amount paid by the complainant from due date of possession i'e.,

16.10.2018 till offer of possession 1L4.12.2022) plus two months i.e', up

to 14.02.2023 as per proviso to section 1B[1) of the Act read with rule 15

of the rules..

ii. The arrears of such interest accrucd from 16.10'2018 till date of this

order shall be paid by the promoter to the allottee within a period of 90

days from date ofthis order as per rule 16[2) ofthe rules'

22.

23.
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The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period and thereafter upon

payment of such dues, if any, the respondent shall handover the

possession of the allotted unit complete in all aspects as per

specifications of apartment buyer's agreement.

The respondent is directed to execute the conveyance deed in terms of
section 17[1) of Act of 2076 within a period of 90 days after payment of
requisite stamp duty and registration charges by the complainant.

v. The rate of interest ch .the allottee by the promoter, in case

of default shall be 'pfescribed rate i.e., 10.85 %o by the

respondent/promoter which is the same rate of interest which the

complaint No. 67 43 of 2022

ul.

iv.

vi.

promoter shall be liable to pay the allottee, in case of default i.e., the

delayed possession charges as per section 2(za) ofthe Act.

The respondent shall not charge anything from the complainant which is
'lhe respondent shall not charge anything from the complainant which is

not the part of the apartment buyeF's agreement. No holding charges

shall be levied as per law settled b/ Hon'ble Supreme Court in Civil

25.

26.

Appeal no. 3864-3889 /ZO2O decided on 14.L2.2020.

Complaint stands disposed oi

Member
Haryana Real Estate Regulatory Authority, Gurugram

Datedt 75.02.2024

File be consigned to the registry.
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