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Shri Vijay Kumar Goyal
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1. The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate [Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 ofthe Haryana Real Estate fRegulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11[4J [a) of the Act wherein it is inrer alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
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GURUGRAM

HARERA
Complaint No. 4617 of 2022

provisions ofthe Act or the Rules and regulations made there under or to the
allottees as per the agreement for sale executed lnterse.

A. Unit and proiect related detalls
2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:
s. N. Particulars Details

1_. Name ofthe project
I ,l}F Enigma", Sector-110, Gurugram

ffi'
2. Nature ofthe proleii- nual pr

Ldmeasr

olect
3. Unit and area 1 rring :400 sq. ft. [upEiii4-
4. Date ofexecution ofBBA 05.10.2 013 E\
5. occupation ceitE."tJ

obtained on

77.(19.20't f I

k
6. offer ofposse-ion- 2.1 1.2 L vdz. 

] 

oate of con veyrr." A""d Y*.{b'l
fixdnlaint)
rmplainant and R1 and RzaL_ ,rt

(Page 23 Ot

Between cc

B, Tot"t .nlu .oni l li,oi- {1,90,45,0

(Page 27 o.

t0/-

complaint)
9. Amount Paid 11,90,45

(Page I r

,00

)fc

0/.

omplaint)
10. Legal notice by tt 

"complainant seeking
withdrawal of demands
towards maintenance
charges amounting to
Rs.4,65,054/-

2,, ,0 T.ztJzz

[Page 112 ofcomplaint]
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3.

HARERA
M"GURUGRAM Complaint No. 4617 of 2022

Facts ofthe complaint

The complainants have madg the following submissions in the complaint:
a. That the complainants are law abiding citizens of India who bought a

unit bearing no. D_1S1, lSth Floor, having carpet area 195S sq. ft. and
super area 3400 sq. ft. in a residential project, namely,,,lndia bulls
Enigma" at Sector 110, Village pawala Khusrupur, Gurgaon Tehsil,
Gurgaon, Haryan4 developed by respondent no. 1 and 2 jointly. The
booking was made on 05 J

b. That respondent no. 1 ioneer Companies engaged in
development of real these are 100y0 subsidiary
companies of India (IBREL) and respondent
no.3isacomp

oviding maintenance,
security and faci group of companies.
Thus, the respo

I the complainants to part
with their hard- e of 11,90,45,000/-
towards total consi

the complainants
20L2, and in June,2019

ast instalment to include,

;:"::'H T:XTffi'ffSmXff * .".? 
ffi #

Respondenr 1 *@b,JR l, Wqf*A fUV6u r"ia at an early dare
but stilt took r4,so5o# i, i,riy ibfgl ,Jrri.ri rr; *ither been returned
nor interest ever paid to the owners, all queries to customer care India
bulls remain unanswered. A stamp duty of {13,33,300/_ was paid in
May 2019 and 150,003/- as registration charges in Jun 2019.

d. That as per the terms of initial the builder buyer,s agreement dated 1g
Jun 20L2 with Athena Infrastuctures Limited respondent no Z the
completion date including grace period was 18 Dec 2015. This BBA was
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changed by customer care India bulls to Varali properties on
05.10.2013, and then executed between complainants and respondent
no. 1 under the terms of which respondent no. 1 was under an
obligation to complete the proiect and handover the physical
possession of the unit on or before 05.03.2016 to the complainants
(including grace period]. It is arso important to note that the first BBA
was fraudulent as Athena Infrastructure did not own the land on which
tower D was to be constru uce buyers a BBA was signed
which was cancelled more r later on 13.08.2013, and the
buyer forced to sign ng three months to the
completion time or d.
That respondent the proiect in a timely
manner and too inants. However, the
pro,ect was ino 're ulting in huge mental
agony and financi

That being aggri ofrespondent no. 1, the
complainants filed a 798 of 2078 before the Ld.

for delay in offerilgtfpossession. The Hon,ble Real Estate Regulatory
::':ff:};ffi, ryana, seeking penalty

Authority, Gurgaon, Haryana was pleased to pass an order dated
13.03.2019 granting the delay penalty in favor ofthe complainants and
against the respondent no. 1, on the amount paid by the complainants
to respondent no . 7 at l0.7So/o of the interest rate from the due date of
possession, i.e., 05.03.2016 till the offer of possession , i.e., OZ.OL.ZO1.g.

That at the time ofissuance ofletter ofoffer ofpossession, the situation
of the proiect was completely uninhabitable and in no position to be
granted an occupation certificate dated 17.09.201g. The said offer of
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HARERA
GURUGRAM

possession given to the complainants is only a frivolous attempt on the
part of the respondent no. 1 t
inspection or the unit more t.J ffi:fl ;"1" r"1l'. 

jlll,-;,llil j
flat to the building superyisor, and the snag Iistwas sent to the customer
care of India bulls. It is pertinent to mention here that on 07.05.2019
many faults and shortcomings were pointed in letter acknowledged by
customer care India bulls and by offering possession on 11 Jan 2019 the

the flat was not handed over
for another five months an for inhabitation.

h. That the respondent no sly negligent in constructing,
managing and op ch resulted in negligible
footfalls even till in the said project has
been jeop

of respondents to
make the proj

the said project and
unit is highly ill dilapidated, missing
lobby windows an re to support daily
living. The malafides apparent on face of record,
when the respondent no. 1 in connivance with other respondents issued
pre-mature letter of offer of possession, even when the project was
incomplete. It is stated that tower B and C are still under construction
and yet to be completed and handed over to the owners. It is also stated
that the approach roads are now under construction and the main roads
i.e. the Dwarka Expressway, to the proiect are yet to be constructed.i rhat the respondent no. 1 & 2, arbitrar y and with marafide intentions
had nominated respondent no. 3, which is the sister company of
respondent no. 1 and 2, involved in business of maintenance and
security. It is stated that the appointment of respondent no. 3 as

Page 5 of28



ffiHARERA
ffieunuennlrr

j.

13,80,802/- as

charges in the

threatened the

not made the co

mention here that the

Complaint No. 4617 of 2022

maintenance agency was without any prior information or intimation
to the complainants and the registered resident,s welfare association in
the proiect. It is stated that all the requests to customer care India bulls
to provide information and issue of transparency on nomination of
respondent no 3 never replied. It is further stated that numerous emails
and personal queries were sent to the customer care India bulls and
their representatives, but the said communications and queries were
ignored and not answered.

That respondent no. 1

complainants vide deed

the property in name of the

13.06.2079 for the unit
bearing no. D-151, 1955 sq. ft. and super

deposit an amount ofarea 3400 sq. ft.

as mandatory applicable

of conveyance deed and

the said payment is

ade. It is pertinent to

not abide by the statute and

its rules. That the respondent no.2 has four RERA registrations vide
RERA registered no 239 of 2077,35I of 20L7,353 of 2017 and 354 of
20L7 and Varali Prop€rties is RERA registered vide 346 of 2017. It is
pertinent to mention here thai,.lndia bulls Enigma,,Varali properties

owns only 3.256 acres of land for Tower D, whereas the balance of
19.856 acres is owned by Athena Infrastructures Ltd for all Towers less

D and common areas for club, electrical systems, water, sewage and

sports. All common areas of the project less the lift lobbies of Tower D

are under Athena Infrastructures who is yet to complete Towers B &C.

The four REM Registration approvals for Athena Infrastructures leave
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many doubts for the future, in the conveyance deed there is the clause
where the builder may make more buildings.

k. That the customer care India bulls further coerced the complainants to
pay <84'252 /- to respondent no. 3 as maintenance charges for six
months in advance. After full payment made to the respondents in Ma,
2019, the respondents kept on threatening the complainants that they
will not hand over the keys of the said unit to the complainants even
after the execution of the eed until and unless the above_
mentioned payments were of the respondents. Once the
cheque was handed over 7 4.0 6.20 19, the r espondent
handed over the

That the custome that the complainants
sign the main t no.3 before signing

complainants as the
the conveyance

said pre- printed
r, unethical, biased

and geared against t to mention here
that the paragraph 6 clearly states that the

ilJ"::'H:Sff A1ffi ffi',XKIr1'::T::,.:
inconvenience ar@t rR U G I?A i.m. That intenrionr ofXpHj"n* were dishonest right from the beginning
and that's why at the time of execution of the conveyance deed the
representative of the respondents have promised to execute the
maintenance agreement on mutual agreed terms, but again shared a
copy ofpre-printed, unilateral terms and conditions ofthe maintenance
agreement with the complainants. It is further stated that the said terms
and conditions are entirely unfair, uniust, unconscionable, oppressive

Page 7 of 28
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and one-sided. Moreover, a perusar of the terms and conditions of the
said maintenance agreement makes it abundantly clear that they are a
reflection of the wide disparity between the bargaining power, and
status of the parties invorved. It is clearly evident from a bare read of
the said agreement that the respondents have imposed completely
biased terms and conditions, thereby Ulting the balance of power in
their favor.

That the complainants wi intentions in person suggested
various amendments to th ril deputed to look after the
prorect, in the said unilateral, unfair, unjust,
unconscionable,

agreement but th
e- sided maintenance

the suggestions from
the complainan

executed.

o, That the respon

maintenance cha

and construction on tlr

lnce agreement was ever

charge or recover any

I

complete in all aspects

is still going on. It is stated

'ffi}KIX 
J";"",'::H

comnlarnants cr{B$[tUJS 
mq,fttfinusur"tov authoriry,

uurgaon, Haryana vide its order aatea fi.Oi.ZOfS in favor of the
complainants and against the respondent no. 1.

That the demands raised by the respondents are ex_facie illegal
inasmuch as the proiect is incomplete and the respondents have failed
to perform their obligations towards the said project. It is stated that
the respondents have failed to disclose the facilities, which were
provided by them and the expense sheet on basis of which the said

Page 8 of28
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mischievous and misconceived calculations have been done by them to

inflate claims and raise exorbitant demands towards alleged

maintenance. The malafides ofrespondent no. 1 are apparent on face of
record, when respondent no. 1 in connivance with other respondents

issued pre-mature letter of offer of possession, even when the project
was incomplete. It is stated that the respondents were grossly negligent
in constructing, managing and operating the said project, which
resulted in negligible bility of habitation in the said

project has been jeo offailure on their part to make

the project and unit ilapidated and inhabitable.

Furthermore, the

maintenance ch

an audacity to claim any

nts are yet to be

compensated fo three (3) years in
handing over th

q. That in absence o re is no cause or reason

for the respondent maintenance charges.

The demand raised by olly illegal and untenable

il:,:i"Jff #X*KRHH,H;H}Tffi T;
have asked rrom BU{qt}S m$Pr*ards 

the maintenance

security charges at the time of execution of conveyance deed and six

months maintenance advance charges before handing over the keys of
the flat on possession. The respondents are further liable to perform

their obligations and ensure proper foot fall in the proiect to enable the

complainants to use their unit.

r. That the respondents are further liable to provide t}le complete expense

sheet for the expenditure done by them for the maintenance of the

Complaint No. 4617 of 2022
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4.

Complaint No. 4617 of 2022

proiect with specific break-up income from owners and for
vacant/incomplete /unsold flats from respondents number 1 & 2, ofthe
proportionate expense on the unit of the complainants with proper
bifurcation ofactual cost and additional profit load on the cost.
That being aggrieved by the acts and omission of the respondents that
the complainants issued a legal notice dated 29.01-.2022 to the
respondents calling them to withdraw their illegitimate demands
towards the maintenance

The respondents failed to

nd an amount of {4,65,054/-.

. Hence the present complaint.
Reliefsought by the comp

The complainant has so

a. Direct responden

Association of

provisions of la

b. Direct the respo

till handing over of

c. Direct the respondent

tenance to the RWA/

under the relevant

maintenance charges

ofAllottees.

intenance demand letters

d.

nit bearing no. D-151, 1sth

l super area 3400 sq. fr.
beroncins ro the (9t:tRtl G i<,tii'Direct the respondent to refrain it selves from issuing any further
demand till the execution of maintenance agreement on mutually
agreed terms between the association ofallottees and the maintenance
agency.

Direct the respondent to refund an amount ot <3,g0,g02 /- which the
respondents have forced the complainants to deposit towards the

e.
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maintenance security deposit charges at the time of execution of
conveyance deed.

Direct respondent no 3 to refund <g4,252/ _ forcibly taken as
maintenance charges for six months on 14 Jun 2019.
Direct respondent no 1 to refund {4,56,962/- with interest for three
years taken for 33 KV Line which has not been laid till date.
Direct the respondent to the provide informauon and detairs of the
maintenance charges colle d flats in all towers less B & C,
possession not given fla oftowerB&Cflatsunder
construction.

Direct the respond ts for the last three
years, i.e., 18-19,1 were provided by the
respondents and ich the maintenance
calculations

j. Direct the respo

them by owners.

k. Direct the respondents

queries addressed to

,000/- to the complainants

espondent/promoter
5. 0n the date ofh

D. Reply by the respondent

6. The respondent no. 1 & 2 has contested the complaint on the following

about the contraventions as alleged.to have been commifted jn relation to
section l1(4) (aJ ofthe act to plead guilty or nor to plead guilty.

grounds.

a. That the instant complaint filed by the complainants qua the answering
respondent is not maintainable, on facts or in law, and is as such liable

Page 11 of 28
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to be dismissed/ reiected at the thresh hold, being filed wrongly and is
liable to be dismissed on the same ground.

b. That the present complaint is devoid of any merits and has been
preferred with the sole motive to harass the answering respondent. In
fact the present complaint is liable to be dismissed on the ground that
the said claim of the complainants is unrustified, misconceived and
without any basis as against tle answering respondent. That the
present complaint is basel t abuse of process of law to
harass the respondent no.1.

C. That it is submitted that de in the instant complaint
are wrong, inco d law as such denied in
toto. Nothing be deemed to be
admitted by the

unless the same instant complaint is
devoid of any th the sole motive to
extract monies fro

to be dismissed.

hence the same is liable

d. That the instan plainant against the
answering respo is Hon'ble Authority
as the complainants through, their complaini is disputing the charges
towards maintenance for which demand was raised by the maintenance
agency and not by the answering respondent as such the claim qua the
respondent no.l. is not maintainable.

That the complainant is disputing the offer of possession which the
respondent no.1 issued to the complainant after receipt ofoccupational
certificate for the tower wherein the complainants got booked their
unit, It is submitted that the occupational certificate was issued the

on account of non-transverse,

th
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Director General, Town and Country Planning Department, Haryana by

the competent authority i.e. after conducting inspection. That any

dispute/ grievance of the complainants if any with respect to

occupational certificate is to be taken up before the competent

authority only and not before the Hon'ble Authority.

That the present complaint of the complainants is liable to be rejected

qua the answering respondent on the sole ground that the complainants

are disputing the offer of as pre-mature, however have

already taken the physical p the same and also conveyance

deed is executed for th 01.9 which is also placed on

record by the comp

That the relatio ondent no.1 & the

complainants form for provisional

allotment of th titled as "lndiabulls

Enigma", in Secto ject"). Subsequently,

builder buyer ated 05.10.2013 was

project, whereby the

complainants h & conditions, as

, the complainantsstipulated th

have specifically agreed upon the applicability of maintenance charges

on the unit.

h. That it was further agreed betlveen the respondent no.1 and the

complainants vide clause 34 of the agreement that, a separate

"agreement for maintenance" will be executed for the booked unit, at

the time of taking possession of the unit. Apart from execution of

maintenance agreement, clause 34 further defines & clarifies the

obligation upon the complainants to pay maintenance charges either to

executed unit beari
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the respondent no.1 or the maintenance agency while taking possessl0n

e Section 19[6) ofthe Real

6, whereby it has been

nto an agreement for sale

oftheir unit, which is re-produced hereunder for ready reference ofthis

Hon'ble Authority:

".,,.,The Buyers sholl pay proportionate maintenance chorges

as may be determined by the Developer or its

nominei/mointenance ogency from time to time for
mointen'ance and upkeep if common areas and services of the

Complex. Such chorges shall be determined by the mointenonce 
-

igenry subiect lo escolation/ voriotio.n in. p'i".:: o!.

moy olso dis-entitle, the enjoyment of commonmoy olso dis-entitle !E ffrg4qthe enloyment oI commolt

,ehires ond fo2tt!@s 1sfigh nos \ot1! ond ward' wqter'

electriciA, sign o seqorote
or their nominee
ion of the Unit

agrees and

consents

That it is also

Estate (Regulation

clarified that the allo

is reproduced as below:

"section 19(6) Every Allottee, who has entered- into on

,iii"i."i ii*t" *-toke on o portme.nt' plot or building as the

,Zr" 
^oy 

6", under Section 13, shall be responsible to make

,"""rrory pry^"ntt in the monner ond within the time os

soecifrei in ihe soid ogreement for sole and sholl poy at the

profer time and ptoce, the share of the registrotion chorges'
'municipql 

toxes, water and electriciE charges' mointenonce

chargis, ground rent, and other chorges' if any'

Complaint No. 4617 of 2022

iitkritii,ra t "r 
integtq of presentlevies or imposition ofofp

new ones by any outh.o-4tiesrD-.lg in payment of main-tenance

iiirgn in iat e tffi:ffifu for inter-est @ 1Bo/o 
.per,

iinii. ior'poy rnt'ffiffies witlr in the time-specified

Maintena
Mointena

Page 14 of28
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the allottee shall also

be Iiable to pay interest on the outstanding maintenance charges' same
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).

complainants

That it is worth to highlight herein that, till the time ofhanding over the

completed proiect in the hands of the association of allottee /RWA of

the proiect, it is the duty & responsibility of the promoter/ developer

for providing and maintaining essential services like parks' lobbies'

stairs, elevators, fire escapes, entrances and exits of the building'

common parking areas, Po . the things that are necessary

for the existence, maintenan ofthe allottees who had taken

possession of their reasonable maintenance

charges i.e. {3.50/- by the occupants ofthe

project, which is mpare to any other

residential Proi

That the com the respondent no.1

pertains to main paid to resPondent

no.3 "SORIL INFRA Agency) and not

the answering resPonden e letter dated 11.01.2019, the

Section 1g[7) The allottee shall be liable to pay interes, ot such

rate as miy be prescribed, for any detay in payment towords

ony o^ouit o, ihrrges ta be poid under Sub-section (6) "

months advance maintenance

n form /buyers agreement, and

Complaint No. 4617 of 2022

in the name of the
charges are in terms ol I

further that the cheque

maintenance agencY.

l. lt is stated that the complainants have not come before this Hon'ble

Authority with clean hands and wishes to take advantage of the

provisions of the REM, which have been propagated for the benefit of

customers who have suffered wrongful losses in the Real Estate Sector'

Page 15 of 28
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however the present complaint is mere an afterthought with purpose to

harass the answering respondent'

m.ThatitiSpertinenttomentionherethatfromtheverybeginningitwell

within the knowledge ofthe complainants, that at the time ofpossession

offer they will have to pay charges towards Interest Free Maintenance

Security (IFMS) and towards electricity charges' That all the cost and

charges paid by the complainants were strictly in terms of the buyer's

agreement dated 05.10.201 ng has been demanded from the

complainants which are not buyer's agreement.

n. It is a respectful sub dent that a bare Perusal of the

the complainants havecomplaint will

miserably failed : respondent no.1. lt is

submitted that the Iegality of the

occupational can be done bY the

competent autho

Authority.

before this Hon'ble

E. Reply by resPondent no. 3:

a. That the instant ts qua the answering

respondent is no ', and is as such liable

to be dismissed/$ffi t j@{qq{-fg nled supernuousrv

impleading the respondent no'v3 i-' i'"'tiy ttj tit" tomplaint' Hence the

instant complaint against the respondent no'3 is liable to be dismissed

on the same ground.

b. That the present complaint qua the answering respondent is not

maintainable before the Hon'ble Authority for the reason that the

answering respondent is neither tJle developer of the project under

dispute nor promoter ofthe real estate proiect' as such do not fall under
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the purview ofthe Real Estate (Regulation and Development] Act 2016'

Hence, this Hon'ble Authority cannot adjudicate the present complaint

qua the answering respondent. That dispute if any, qua the answering

respondent can only be raised before civil courts and not before this

Hon'ble Authority.

That the present comPlaint was

Performa-B of the comPlaint. lt

agreement dated 05.01.20 s of which are effective from

O l.O 4.2022, got executed respondent no.2 and answering

respondent wherebY respondent ofservices

, it is submitted that as
as contractor /mai

on the date of fi nst the answering

respondent, the

project under di

ndent no.2 for the

t against answering

respondent is lia

That the complai complaint with the sole

motive to harass the t there is no Privity of

contract dent no.3, hence the

contentions complainants against

the respondent neuft UtgftA'[W"Y veracitv' Hence

the instant 
"ornpifirt.htLd 

fiaiiit respondent no 3 is liable to be

dismissed on tle very sole ground'

e. That it is submitted that the allegations made in the instant complaint

against the respondent no'3 are wrong incorrect and baseless in the

fact and law. The respondent no'3 denies them in toto' The instant

complaint is devoid ofany merits and has been preferred with the sole

motive to extract monies from the respondent no'3 and defame the

Page 17 of28
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is submitted that a termination
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reputation of the answering respondent, hence the same is liable to be

dismissed in limini.

I It is respectfully submitted that there is no privity of contract between

the complainant and the respondent no.3, hence in the absence of any

relationship between the complainant and the answering respondent'

the complainant is not entitled for any claim/relieffrom the respondent

no. 3 as contended in the instant complaint'

tt is respectfully submi is Hon'ble Authority that the

instant complaint arises out ofrelationship that forms the

the documents execute the complainant and the

developer ofthe

pertinent to no

t booked their unit. lt is

relationship between

complainant no documents were

ever signed/ plainants and the

respondent no.3.

contract between

onship or Privity of

ndent no.3. Therefore,

in light of the fact th between the answering

asaileged. GUI?uG[?Al'i'
h. lt is a respectfut sfimis-sibn oltt irespondent no'3 that a bare perusal

of the complaint will sufficiently elucidate that the complainants have

miserably failed to make a case against the respondent no'3 [t is

submitted that the complainant has merely alleged in his complaint

about delay on part of the respondents no'3' but have failed to

substantiate the same against respondent no'3' In view of the same the
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complaint of the complainant against the respondent no'3 is baseless

and false and is liable to be dismissed.

That the complainant have made false and baseless allegations against

the respondent no.3 and further impleaded them as a party in the

instant complaint with a mischievous intention to take illicit benefits

from the respondent no.3. It is submitted that there is no cause ofaction

in favour of the complainant and against the respondent no 3 to

institute the present complai t respondent no.3 and hence

needs to be dismissed.

7. Copies of all the relevant d filed and placed on record

Their authenticity is not laint can be decided on

the basis of these u ion made by the

parties.

Jurisdiction ofthe

The authority has com matter iurisdiction to

adjudicate the present given below.

F.l Territorialiurisdiction

9.

F.

8.

As per notificatio n no. 1/9Zl2Ol7-1TCP dated 14.72'?'077 issued by Town

and Country Planning Department, Haryana the jurisdiction of Haryana Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. In the present case, the proiect in question is situated within

the planning area of Gurugram district. Therefore, this authority has

complete territorial ,urisdiction to deal with the present complaint'

F.ll subiect-matter iurisdiction
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10. Section 11(a)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale Section 11[4)(a) is

reproduced as hereunder:

Section 77

(4) The promoter shall-
(a) ie responsiblefor all obligotions, responsibilities and.

funct'ions under the provisions ol this Act or lhe rules ond

regulations mode thereunder or Lo the ollottees os per the

af,reement for sale, or to the o.ssociation of ollottees' os the

cose moy be, till the con the aportments, Plots
or buildings, as the allottees, or the

ollottees or thecommon areas to the
competent authoriry, as

of
be;

Section 34-Fun
34A of the Actprovides to ensure compliqnce ofthe

obligotioni cost upon the promoters, the allottees ond the.

reoi estate agen'ts under this Act and the rules and

regulotions

11. So, in view of the provisions of the.Act,qlotg{ above' the authorily has
-^ ---- '-t1iir ,d la t li - ti t' " 'comolete iurisdiction io decide the complaint regarding non-compliance of

' !! \ll tl ': ll ' l"\'''
oblisations bv the promoter leaving aside compensation which is to be. \_^^ !rr.a/ . v ,,
decided by the adiuaicatini oQlflUfsue-d by the complainants at a later

G. ffio*, o, *" "",,&{&,m.ffiffi,J4
G. I Direct resDonde s'1 B EtA F4ld-oryFf)tK *ahtenance to the RWA/- 

""ro.i"tio, 
of ilEE\gti ftirt:,d( luinied under the relevant

provisions of law.
c. tI birect ttre respondents 1,2 & 3 not to demand any maintenance charges

till handing over of maintenance to associadon ofallottees'

The above mentioned reliefs are being taken up together for adiudication

being similar in nature. The authority observes that certain rights and

obligations which flows to a promoter as per the Act of 2015 are discussed

herein below:

t2.
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13. Section 11(4)(d) states that the promoter shall be responsible for providrng

and maintaining the essential services, on reasonable charges tllllhg

taking over of the maintenance of the proiect by the association of the

allottees.

Moreover, as per section 11(4J [e) ofthe Act, it is very clear that the promoter

is under an obligation to enable the formation ofan association or society

or cooperative society, as the case may be, of the allottees or a federation of

the same, under the laws aPPlica

15. Section 11(4J(fl states that shall execute a registered

ilding, as the case may be, inconveyance deed of the aPa

favour ofthe allottee

competent authoritY, as

the case may be, as P

t6. Further, section 11. I all pay all outgoings

e case may be, which he

has collected from the all of outgoings (including land

cost, ground rent, charges for water or

electricity, maintena loan and interest on

mortsases or other {g{yFft:l g fQ/$rer' 
ti"uitities pavabre to

competent authorities'i-an6 ,nd nnan'ial institutions, which are related to

the proiect).

17. Section t7l2) ot the Act says that after obtaining OC and handing over

physical possession to the allottees in terms ofsub section (1J' it shall be the

responsibility ofthe promoter to handover the necessary documents' plans'

including common areas, to the association ofthe allottees or the competent

PaEe 21of28
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authority, as the case may be, as per the local laws. The clause is reproduced

below for reference:

17. Transfer ol title-(7) The promoter sholl execute a registered

conueyanie deed in favour of the allottee olong with the undivided

propirtirnrt" title in the common areqs to the qssociotion of the
'alloxees 

or the competcnt authority, qs the case moy be, ond hand over

the phyicol possession of the ploC apartment of building, as the cose

may be, to the qllottees ond the common oreas to the ossociotion of the

allittees or the competent authorily, os the cose moy be, in o real

estote proiect, ond the other title documents pertoining thereto within

specifiid period as per sanctioned plans os provided under the local

lowsl
Provided that in the obsence of any local law, conveyonce deed in

favour of the ollottee or the associotion of the allottees or the
'competent 

authority, as the cose moy be, under this section shall be

cariied out by the promoter within three months from dote of issue of
occuPoncY certificote.

Q) Afte; obtuining the occuponcy certiJicotc and handing over

piysiiol possession to the qllottees in terms of sub-section (1), it shall

bi the responsibility of the promoter to handover the necessary

documents and plans, including common oreqt to the
qssociation ol the ollottees or the competent authority, as the

cose maY be, as Per the local laws:
Providei tha' in the absence of any locat law, the promoter sholl

handover the necessary documents ond plong including common

oreas, to the ossociotion ofthe allottees or the competent authority' os

the cose may bg within thirty days ofter obtaining the [completion]
certificote.

18. Furthermore m n". 'ffi,y!tr0$tff**S8"" allottee, who has

entered into an agreerpeqt'foJ pa]g t?J3\eiq T,\t."nt, plot or building as
; I rl )i tt ._ rr., i !.

the case may be, unaelsitionit! $r) bf.fre M, :;\alYbe responsible to make

necessary payments in the manner and within the time as specified in the

said agreement for sale and shall pay at the proper time and place, the share

of the registration charges, municipal taxes, water and electricity

charges, maintenance charges, ground rent, and other charges, ifany'

19. The authority observes that an association have been formed by the allottees

and has also been registered under the Haryana Registration & Regulation
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of Societies Act, 2012 vide no. HROLS|}O?O 102484 with the name "Enigma

Residents Welfare Association" on 01.06 2020' However the same has not

been recognised by the respondent till date.

20. From the above provisions, specifically section 11(4J(d) & [f) read with

section 17 of the Act, it is quite evident that the respondent-promoter shall

enable the formation of association of allottees and is liable to handover the

necessary documents, plans, including common areas, to the association of

on 09.01.2024 the counsel for

the respondent stated at bar th ndent is ready to handover the

maintenance to the duly ln light of the above, the

respondent no.1 &2 are sary documents, Plans,

including common a ation of the allottees

within 3 months fro e deed of declaration

Act, 1983.

G.lll Direct /- forcibly taken as

maintenance
21. The above mentioned er for adjudication

being similar in nature. The already been decided bY

the authority in complaint 79 titled as Varun

Gupta V/s Emaar M that the authority

deems fit that the re advance maintenance
'\-r' \-/ ,

charges at the rate prescribed therein at the time of offer of possession in

view of the iudgements (supra). However, the respondent shall not demand

the advance maintenance charges for more than one (1) year from the

allottee even in those cases wherein no specific clause has been prescribed

in the agreement or where the AMC has been demanded for more than a

year. Accordingly the respondent is right in charging the advance

maintenance charges for 6 months.
Page 23 of28

under provision ofth



22.

HARERA
GURUGRAM

Complaint No. 4617 of 2022

G.Iv. Direct the respondent to withdraw the maintenance demand letters-'- 
issued by the respondent in respect of the unit bearing no' D-151' 15th

floor, hiving carpet area 1955 sq. fL and super area 3400 sq' ft'
belonging to the comPlainants.

G.V. Direct"the-respondeni to refrain it from issuing any further demand till
the execution of maintenance agreement on mutually agreed terms

between the association ofallottees and the maintenance agency'

G.VI Direct the respondent to the provide information and details of the

maintenance charges collected for unsold flats in all towers less B & C'

possession not given flats and flats of tower B & c flats under

construction,
G.VIl. Direct the respondents to provide audited accounts for the last three

years, i.e., 18-1i,1g-zo,zo-zl 
^\d.ficilities 

whichr'vere provided by the

iespondents and the expense.slieet.rin basis of which the maintenance

calculations have been done.

The above mentioned reliefs are bqirig.taken up together for adludication

being similar in nature. the authoiity in.the present matter observes that

the respondent no.3 being the maiiiienarice agenry has issued the invoice of

maintenance charges on monthly basis. Furtlermore, as perclause 10(v) of

the conveyance deed executed on 13.06.2019 it is expressly written that the

vendor-respondent has handed overthe maintenance ofthe said complex to

S0RIL Infra Resources Ltd.'which shall be solely responsible for providing

uninterrupted maintenance services upon payment of maintenance charges

by the vendee-complainants' Thui the maintenance charges are payable by

the complainants-allottees.

Whereas, as per the findings of the authority w r't the relief no 1& 2 the

respondent no.1 is directed to handover necessary documents' plans'

including common areas, to the association of the allottees within 3 months

from the date of this order. Although the respondent should have handed

over the necessary documents within 3 months from the receipt of OC

therefore, the respondent no. 1 & 2 are directed to give ,ustification with

respect to the expenditure incurred from the common area maintenance

23.
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charges so collected from the allo$ees till date by the maintenance agency

appointed by the respondent within 30 days and is directed to handover the

remaining balance to the duly elected association in view of the foregoing

provisions within 3 months from the date of this order. If any such

expenditure is found to be in conflict with the permissible deductions as per

law, the same shall also be transferred to the duly elected association'

G.VIII. Direct the respondent to refund an amount of t3,80,802/- which the

respondents have forced the .complainants to deposit towards the

maintenance security deposit charges at the time of execution of
conveyance deed.

?4. The amount of {3,80,800/- has;been p,aid by the complainants to the

respondent towards intere arges. The issue regarding

the IFMS has already been decided by the authority in complaint bearing no'

CR/4031/2079 titled as Varun Gupta Vs. Emaar MGF Land Ltd' whetein tr

was held that the promoter may be allowed to collect a reasonable amount

from the allottees under the head "lFMS". However, the authority directs

and passes an order that the promoter must always keep the amount

collected under this head in a separate bank account and shall maintain the

25. In view ofthe above, the respondent no. 1 & 2 are directed to handover the

amount of IFMS collected by it along with the interest accrued on that

amount coupled with the detailed account statement to the duly elected

association of the allottees under the Haryana Registration and Regulation

of Societies Act, 2072 within 3 months from the date of this order' It is

further clarified that out ofthis IFMS/lBMS, no amount can be spent by the
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promoter for the expenditure he is liable to incur to discharge his liability

under section 14 ofthe Act.

G.lX. Direct respondent no 1 to refund <4,56,9621- with interest for three
years taken for 33 KV Line which has not been laid till date'

26. The complainants-allottee have not placed any document on record w.r't. the

demand letter raised by the respondent demanding 14,56'962/- on account

of laying 33KV line. Moreover, since the OC for the said complex has already

been issued by the competent authority on 17.09.2018 and as per condition

16 of the OC the respondent

electricity within 15 days from

to apply for connections of

issuance of OC. Accordingly, the

complainants are directed etent authority for violation

of any terms of the occu

G.X. Direct the respon queries addressed to

them by owners.
27. The above said relief omplainants in their

pleadings nor has bee aring accordingly, the

authority cannot delib

G.Xl. Direct the re /- to the complainants
towards cost of litigatio

28. The complainants

Supreme Court of Ind

litigation charges under sections 12,14,18 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum of

compensation & litigation expense shall be adjudged by the adjudicating

officer having due regard to the factors mentioned in section 72' The

adiudicating officer has exclusive iurisdiction to deal with the complaints in

respect of compensation & legal expenses. Therefore, the complainants are
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advised to approach the adiudicating officer for seeking the relief of

litigation expenses.

H. Directions of the authoritY

29. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0:

a. The respondent no.1 &

documents, plans, i

association of the allo

as per the deed

Apartment Own

The respondent

to the expend

charges so c

agency appointed

handover the

to handover necessary

areas, to the duly elected

from the date of this order

ision of the Haryana

fication with respect

area maintenance

by the maintenance

days and is directed to

elected association in view

b.

of the foregoing Plol*sj

If any such 
"*p",fiiil,

deductions ar pd-liyl, *Sf"{{,tef,}tpQ$e transferred to the dulv- \-/ \./ j\ L.,, \-/r \/ r:
elected association.

The respondent no. 1 & 2 are directed to handover the amount of IFMS

collected by it along with the interest accrued on that amount coupled

with the detailed account statement to the duly elected association of

the allottees under the Haryana Registration and Regulation ofSocieties

Acr., 2012 within 3 months from the date of this order. lt is further

clarified that out of this IFMS/IBMS, no amount can be spent by the
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promoter for the expenditure he is liable to incur to discharge his

liability under section 14 ofthe Act.

30. Complaint stands disposed of.

31. File be consigned to registry.

tu-+2
(Viiay l6'mar Goyal)

Member

Haryana Real

Dated: 05.03.20
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