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Af\IHIVIo

plainant/allottee under section

This comPlainthas been filed bY

entl Act, 2016 [in short'

31 ofthe Real Estate (Regula

Real Estate (Regulation and

the Act) read with rule 28 of

e Rules) for violation of section

DeveloPmentl Rules' 2017 (in

11(4J(ai of the Act wherein it i lio prescribed that the Promoter
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ComPlaint no'

Date of decision
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A.

2.

ililaint No. 33e6 of 2023

Nature of P

-+S of Z07t
Dtcp license

no. 26 of comPlaintJ

.ft.
age no. 26 ofSuper area

no. 43 of comPlaintJTransfer of flat dated

Possession clause

HARERA
GURUGRAM

shall be responsible for all obl

under the Provision of the Act or

thereunder or to the allottees as

inter se.

Unit and Proiect related details

The particulars of unit details' sale

the complainants, date of P

period, if anY, have been d

re bilities and functions

the R and regula ons made

the for sale executed

consi eration, the amount Paid bY

g over the Possession' delaY

ins tabular form:
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loetails
I s.. uo. I Particulars

] Ansal Heights, Sector-86
I r. I Name ofthe Proiect

2. I Area of Project

4. I Rera registered

I Dated 29.05 2011

Date Of BBA

E-OZO:,ssHX

\ 

uni, no.

T rs.oe.zors

t, clause 37,
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-snail 

of\er possession of

time,within o Period of 42

the date of execution of
or within 42 months

of obtoining all the

ctions and aPProval

for commencement oJ

whichever is loter
ely payment of all dues bY

subject to force majeure

ces as described in clause 31'

re shall be a grace Period
to the Develoqer

the period of 42

in offering the

it an

the

The

the

mon
the

recl

{*

Date of
construction

from date of

12.2012 as date of

is not on record +

grace period allowed being
GUR

dated 19.04.2023 on Page

Sale consideration
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GURUGRAM

IEmphasis suPPlied]

(As on page no.31 of comPlaintl

Due date o[possession lzo tz zoto

I unqualified)

\ xt. zz,zs,+oa 1 '

I 
no. 56 of comPlaint)
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14. Total amount Paid bY

the
complainant

Rs. 64 ,27 ,646 / '
(As per S.O.A dated 19.04.2023 on page

no. 58 of comPlaint)

Not obtained

2r.09.2022

(As on page no. 45 of comPlaint)

15. 0ccupation certificate

16, Offer of fit outs

3. 'Ihe complainant has made the following submissions: -

I. That the complainant is a law-abiding and peace-loving citizen and

the respondent Ansal Housing Limited (formerly known as Ansal

Housing & Construction Ltdl is a company incorporated under the

Companies Act, 1956 and the proiect in question is known as'Ansal

Heights' situated at Sector - 86, Gurugram'

ll. That on 30.11.2011, relying on the representation and assurances of

the respondent, Mr'lenander Kumar Sharma & Gulshan Kumar

(Orignal AllotteesJ booked an apartment bearing unit no E-0703

admeasuring 1690 sq ft' in the proiect 'Ansal Heights' under

installment payment plan for a total sale consideration of

Rs.63,99,850/- including basic sale price' covered parking charges'

develoPment charges & IFMS' etc'

Ill. 'Ihat after a long follow-up on 26l2'2Q12' a pre-printed' unilateral'

arbitrary Flat Buyer Agreement/Buyer's Agreement was executed

inter-se the respondent and the original allottees According to

Clause 31 of the Buyer Agreement' the respondent had to give

l
B. Facts ofthe complaint
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tv.

possession ofthe said flat within a period of42 months from the date

of execution of the agreement or within 42 months from the date of

obtaining all the required sanctions and approval necessary for

commencement of construction, whichever is later with 6 months

grace period. It is pertinent to mention at the time of accepting the

booking amount and execution of the builder buyer agreement' the

respondent represented that he has all the requisite approvals for

commencement of construction therefore' the due date of possession

as per the agreement was 25'12'2016'

That with the permission of the respondent Ms Neha Kalra (first

subsequent allottee) purchased the saitrsed the said flat from the original allottee

- ^- r ^--^I -ll rh6
and became the subsequent allottee The respondent endorsed all the

onward rights and liabilities in favour of the subsequent allottee'

Thereafter vide application daled 20'07 '2075' Mr' Ashok Bali

[complainant) purchased the above said flat from Ms Neha Kalra and

became subsequent allottee On 13 08 2015' the respondent sent a

transferletterinfavourofthecomplainantandtransferredall

onward rights in favour of the complainant'

That the respondent kept raising the demands as per the agreed

payment plan and the complainant kept paying the said demands' but

the respondent failed to hand over the possession of the flat by

25.12.2016. The complainant made several telephonic calls to the

office of the respondent to get possession of the unit but all went in

vain, the office bearers always gave a new date of possession'

Thaton2l.0g,2022,therespondentsentanofferofpoSsessionforfit-

outs letter to the complainant and raised a demand of R s 10 
'65 '673 /'

VI.
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vu.

VIII.

stated that

which includes various unreasonable and un)ustifiable demands

under various heads i e Rs'3,80'439 46 on account of "Escalation

Charges", Rs. 50,700/- as "STP Charges"' Rs 101'400 as "Fire

Fighting" & Rs.2,53,500/- as "External Electrification Charges" and

also raised a demand of Rs'1,79,454 30 /- payable in favor of "SEMS

Estate Management Services Private Limited" lt is pertinent to

mentionherethatthereSpondentacknowledgedthedelayinhanding

over the unit and credited delqy pgnalty charges of Rs '2'O2'8OO l- '

' 'hAtthe respondent has raised various
It is pertinent to mention here t

unreasonable and unjustifiable demartds which are not part of the

Builder Buyer Agreement, mbr6ovgr' there is no occupation

certificate till now. The total sale consideration of the unit was

Rs.63,99,850/- and the complainant has already paid Rs 64'28'L46/-

i.e. more than 1000/o sale consideration ofthe unit'

That on 10.04.2023, the complainant pent emails to the respondent

and alleged various issues and also asked for clarification and further

tx.

X.

pgssessisE-. Thereafter' several emaiis were exchanBed between the

parties regarding the status of tle prolect and possession of the unit'

That as per the statement of account lrovided by the respondent the

complainant has paid Rs 64,28,L46/- le' 100% more than the total

sale consideration.

Thatsince2016thecomplainantisregularlycontactingtheoffice

bearers of the respondent , as well as sent emails to the respondent

and made efforts to get possession of the allotted flat but all in vain'

Page 6 of 19
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DesPite several requests bY the

given Possession ofthe unit'

Xl. That the main grievance of the

Hence, this complaint.

C. Reliefsought bY the co

4. The complainant has sot

(r) Direct the

alongwith d

due date of

Direct the

maintenance Ch

Iiii) Direct the

Electrificati

(vl

(iD

IVU

Complaint No. 3396 of 2023

(ivJ Direct the respondent to

Charges.

from charging Labour Cess

t, the respondent has not

nt in the Present complaint

is that despite having Paid more L of the actual cost of the

ed remaining amount (if
flat and is readY and willing to the j

any), the resPondent Party has ed deliver the Possession of the

unit on promised time and till te, unit is without amenities

of the unit

ibed rate from the

ession.

charging Common

n from charging External

Direct the respondent to charging GST as GST came

into force after the due date slon.

Direct the respondent to

not part of BBA.

m charging anything which is
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5. On the date of hearing, th

service of notice, no wri

on behalf of the resPond

allottee's, the Au

defence ofthe

7. Copies of all the

record. Their

decided on the

made by the Parties.

D. Iurisdiction of

The authority o

jurisdiction to

6.

8.

RegulatorY Authority, shall

Page I of 19

{

ority explained to the

respondent/Promoter about the tions as alleged to have been

of the Act to Plead guiltY or
committed in relation to section 1

not to plead guiltY.

The present comPlaint has been 17 .03.2023 and the rePlY on

behalf of the resPondent has not ved till date DesPite Proper

filed nor did anYone apPear

in view the interest of the

12.2023 struck off the

is proceeded ex-Partee

and placed on the

the complaint can be

ts and submission

as subiect matter

reasons givenfor the

below.

D.I Territorialiurisdiction

As per notification no' 7192/20 dated 14.72.20U issued bY

Town and CountrY Planning t, the iurisdiction of Real Estate

entire Gurugram District for

Complaint No. 3396 of 2023

4) (a
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Section 11

U) The P

(o) be

the

rate from the due date of
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Complaint No. 3396 of2023

all purpose with offices situated in In the Present case, the

proiect in question is situated wi th planning area of Gurugram

District, therefore this authority

deal with the Present comPlaint'

E.lI subiect matter iurisdiction

9. Section 11(4)(aJ ofthe Act,2016

responsible to the allottee

reproduced as hereunder:

under the
thereunder

of all the
allottees, or
competentou

10. So, in view of the Provisions of

complete jurisdiction to decl F
compliance of obligations bY the

E. I Direct the respondentto PaY

com territorial iurisdiction to

s that the Promoter shall be

t for sale. Section 11(4)[a) is

ondfunctions
made

t for sale, or to
the conveYance
moy be, to the

of ollottees or the

above, the authoritY has

complaint regarding non-

' leaving aside compensation

ting officer if Pursued bY the
which is to be decided bY the

complainant at a later stage'

E. Findings on the relief(s) by comPlainant.

charges at the Prescribed
the actual date ofPossession"
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11. ln the present complaint, the complainant 'intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18[1) ofthe Act Sec' 18[1) proviso reads as under'

"section 7Bt - Return of qmount ond compensotion

18(1), lfthe promoter fails to complete or is unable to give possession

ofan aPartment, Plot' or building, -

Provided thot where an allottee does not intend to withdraw from

the Droiecl, he sholl be poid,'by the promoter' inleresl lor every
'^o*n 

of aiaov' litl Lhe handing over of the possession ot such role

12.

as moy be Prescribed.""

IEmphasis suPPIiedJ

Clause3lofthebuilderbuyeragreement(inshort'agreementl

provides for handing over of possession and is reproduced below:

"The developer shatt oJfer possession of the Unit any time' within a

period of 42 months from the date of execution of the Agreement or

within ;2 months from the date of obtaining all the required sanc,tions

and approvol necessary for commencement of construction' whichever

is hte; subject to timely payment of otl dues by Buyer and s.ubjec,t to

force majeure circumstances as described in clause 31' Further' there

,nol, o" o nro"" p"'iod of 6 months ollowed to the Developer over and

oaor"tnei"rioiofq2monthsasoboveinolferingthepossessionofthe
unit" 

lEmphasis supplied]

Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the

unit by 26.06 2016 and further provided in agreement that promoter

shall be entitled to a grace period of six months Therefore' the due date

of possession comes out to be 26 12 2016'

13.

Page 10 of 19
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14. Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not

intendtowithdrawfromtheproiec!heshallbepaid,bythepromoter,

interest for every month of delay' till the handing over of possession' at

such rate as may be prescribed and it has been prescribed under rule

15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75' Prescribed rste ol intereit' lProviso to sec-tion 72' section 7B

';;; ;;;:"";;;;; ai iia 
'ut"eaion 

it1 o7 section 1el

f;i For the pirpose of provisa lo sectlon 12; 
,s.ectt(1) For the Pur?ose of 1rov11o.19.

on 72; section 18; and sub'
''"rrt'"r' "iii, ia-'il o[ secrion .ls'",the 

" 
:l:,':: :: 

" 
::'^,':::,'pr"tJ:ti"'a:/ tir)i ai, ke stote Bank of India hishest mctrginol cost

oftending rate +2ok:

Provided that in case the State Bank of lndio morginol cost

of lending rote IM,LR) h not in use it shoty" ,*0.!iji!^b.u 
t"h

ttenchmark lenaing iites which the State Bonk of tndio may frx

from time to time for lending to the general public- 
.

r5. The legislatrir" in it, *l'aorn in thJsubordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature' is

reasonable and if the said rule is followqd to award the interest' it will

ensure uniform practice in all the cases'

16. Consequently, as per website of the State Bank of lndia ie'

https://sbi.co.in. the marginal cost of lending rate (in short' MCLRI as

on date i.e., 24.04.2024 is 8'85o/o' Accordingly' the prescribed rate of

interest will be marginal cost of lending rate +2% i e" 10'85o/o'

17. The definition of term 'interest' as defined under section 2(za) ofthe Act

provides that the rate of interest chargeable from the allo(tee by the

Page 11 of 19
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promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee' in case of default The

relevant section is reproduced below:

" [2a) "interest" meons the rotes ol interest pqyoble by the promoter or the

aillottee, os the cose moY be
L-rntnnntion -For Lhe purpose of Lhis (louse -
i)''""",'i. ,t* or interesr chorqeoble from fie olloLlce by Lhe promoler'
ttt ',lr'*"i' 

"la"ii't"lotl"be 
equol Lo the rore ol tnterest whkh lhc

'proiitr, 
tnm a" tioble to pay the ollottee. tn 

1ys1of 
a,e\!tt;

(i0 "tn" iit"'"'t poyobt" by the promoter to the ollottee sholl b.e from

the date the promote/ recei'ved the omount ol ?'y 
po'.r :!"'l!-til!^

the dote the Qmount ot port thereof ond interest, thereon ts

refunded' ond the interest poyqble by the-ollottee to the p-mmoter

,ioitl a"'S'o^ the diti tie'allotte'i det'ouks in poyment to the

Pio,.oLe' Li tne aote it is Paidi'

fA. fherefore, "ini".".t on tf'" a"t'y'p"y*"ntt from the complainant shall

be charged at the prescribed rate ie' 10850/o by the respondent

/promoter which is the same as is being granted to the complainants in

case of delayed possession charges'

19. 0n consideration ofthe documents available on record the authority is

satisfied that the respondent is in contravention of the section 11 [4) [a)

of the Act by not handing over possession by the due date as per the

agreement. The authority has observed that the apartment buyer

agreement was executed on 26'12'2012 Therefore' the due date of

handing over possession is 26'12'2076' The respondent has failed to

handover possession of the subiect apartment till date of this order'

Accordingly, it is the failure of the respondent/promoter to fulfil its

obligations and responsibilities as per the agreement to hand over the

Page 12 of 19
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possession within the stipulated period Accordingly' the non-

compliance of the mandate contained in section 11[4)(a] read with

proviso to section 18(1) of the Act on the part of the respondent is

established. As such the allottee shall be paid' by the promoter' interest

for every month of delay from due date of possession i 'e"2612'2016 till

the offer of possession plus 2 months after obtaining occupation

certificate from the competent authority or actual handover of

possession whichever is earlier' at prescribed rate i e ' 10 85 0/o p a as

per proviso to section 1B[1) of the Act read with rule 15 of the rules'

20. Thus in view of the above' the authority directs the

respondent/promoter to pay interest at the prescribed rate of 10 85%

for every month ofdelay from the due date ofpossessioni e" 26'\2 2076

till the offer of possession plus 2 months after obtaining the occupation

certificate from the competent authority or actual handover' whichever

is earlier.

E.ll. Directthe respondent to handover posseEsion ofthe unit'

;i. 
-i;; 

.;to""dent has offered possession to the complainant on

21'09'2022.TheoccupationcertifiCateinrespecttotheprojecthasnot

been obtained by the respondent till date and hence the offer of

possession for fit outs made by the respondent is before obtaining the

occupation certificate The said offer of possession dated 27'09 '2022 \s

bad in law and is thus not valid The respondent is directed to handover

Page 13 of 19
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possession of the unit on obtaining the occupation certificate to the

complainant, as per the builder buyer's agreemenl dated 26'12 '20L2'

E.Ilt.DirecttherespondenttorefrainfromchargingCommonmaintenance
Charges.

z Z. 'tt.," ."lrpora"nt sent an offer ofpossession for fit-outs to the complainant

on 21.09 Zll)andthereby' the respondent made several demands to

the complainant under various heads lle raised a demand of

Rs.1,79,454.30 /- on account of common area maintenance charges'

23. lt is pertinent to mention that the respondent can demand common

maintenance charges at the rates' prescribed in the builder buyer's

agreement at the time of offer of possession after obtaining the

Occupation Certi{icate However' the respondent shall not demand the

Commonmaintenancechargesformorethanoneyearfromtheallottee

even in those cases wherein no specific clause has been prescribed in

the agreement or where CAM charges have been charged for more than

a year.

24. The authority is of the view that here in the present case' since the

respondent has made the offer of possession to the complainant

without obtaining the occupation certificate' such an offer is bad in the

eyes of law and thus the demands made with the offer are also bad The

respondent can demand common maintenance charges at the ratcs

prescribed in the builder buyer agreement at the time of offer of

possession after obtaining the occupation certificate'

Page 14 of19
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E.IV.DirecttherespondenttorefrainfromchargingExternalElectrification
Charges.

zS. fi"-t-""rpona"r, has made a demand ofRs 2'53'500/- on account of Extemal

electrification charges' It is pertinent to mention that it is the duty of the

colonizer to arrange the electric connection from the outside source for

electrificationoftheircolonyfromHaryanaVidhyutParsaran

Nigam/Dakshin Haryana Biilee Vitran Nigam Limited' Haryana The

installationofelectricitydistributioninfraStructureasperthepeakload

requirement of the colonY shall

ution infrastructure as per the peaK loao

ll be the responsibility ot the colonizer

for which the colonizer will be required to get the "electric[distributionl

services plan/estimates" approved from the agency responsible for

electrical services" i.e, Haryana Vidhyut

Parsaran Nigam/Dakshin Haryana Bi'lee Vitran Nigam Limited'

Haryana and complete the same before obtaining completion certificate

for the colonY.

26. As far as external electrification charges are concerned, the respondent

cannot collect the same trom the allottees even though there is any provisio n

in the builder buyer's agreement to the contrary as has already been Iaid down

in complaint bearing no 4031 of 2019 titled as " Varun Gupta Vs' Emaar MGF

Land Limited" decided on 12'08'2021'

E.v'DirecttherespondenttorefrainfromchargingLabourCessCharges.
27. Labour cess is Ievied @ 1% on the cost ofconstruction incurred by an employer

as per the provisions of sections 3(11 and 3(31 of the Building and 0ther

Construction Workers'Welfare Cess Act' 1996 read with Notification No S O

2899 dated 26.09 :1996 lt is levied and collected on the cost of construction

Page 15 of 19
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incurred by employers including contractors under specific conditions'

Moreover, this issue has already been dealt with by the authority in complaint

bearing no.962 of 2019 titled as "Mr' Sumit Kumar Gupta and Anr' Vs Sepset

Properties Private Limiteit" wherein it was held that since labour cess is to

be paid by the respondent, as such no labour cess should be charged by the

resPondent.

28. The authority is of the view that the allottee is neither an employer nor a

contractor and labour cess is not a'tax but a fee' Thus' no demand of labour
' -.t:,.

cess can be raised upon the tolnpt'in'nt and any amount thus raised is

completely arbitrary and the complainant cannot be made liable to pay any

Iabour cess to the respondent and it is the respondent builder who is solely

responsible for the disbursement of said amount'

E.VI. Direct the respondent to refrain frpm charglng GST as GST came into force

after the due date of Possessio['

29. The complainant has contended thqt the GST came into force in the year

20lT,soitisafreshtax.Thepossessiondftheapartmentwassupposed

to be delivered in December ZOfi' tt'"t[fot"' the tax which has come

into existence after due date ofpossession should not be Ievied being

u njustified.

30. The authority is of the view that admittedly' the due date of possession

of the unitwas 26.L2.2076 bfi thb occuiration certificate of the project

has not been obtained till date Had the unit been delivered within the

due date or even with some )ustified delay' the incidence ofGST would

not have fallen on the allottee Therefore' an additional tax burden with

respect to GST cannot be enforced upon the buyer for no fault of his

Kr'l
ion shou

Page 16 of 19
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since and is due to the wrongful act of the promoter in not delivering

the unit.

31. For the projects where the due date of possession was prior to
0L.07.2017 (date of coming into force of GST), the

respondent/promoter is not entitled to charge any amount towards

GST from the complainant[s)/allottee(s) as the liability of that charge

had not become due up to the due date ofpossession as per the builder

buyer's agreement.

E.VII. Direct the respondent to restraih the.respondent from raising demand
for payment under any head, which i! nqt the part ofthe builder buyer
agreement.

31. The respondent shall not charge anything from the complainant which is not

H.

32.

the part ofthe buyer's agreement.

Directions of the authority

Ilence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as pef the function entrusted to the

authority under section 34[f]:

i. The respondent is directed to pay interest to the complainant against

the paid-up amount at the prescribed rate of 10.85% p.a. for every

month of delay from the due date of possession i.e.,26.L2.20L6 till

offer of possession plus two months after obtaining the occupation

certificate from the concerned authority or actual handing over of

possession, whichever is earlier. AIso, the amount of Rs.2,02,800/- so

paid by the respondent towards compensation for delay in handing

Page 17 of 19



HARERA

ll,

GURUGRAIV

lll. The respondent

electrification

advance mai

allottee even

prescribed in

demanded for mo

iv, The complain

ad,ustment of

delayed possession charges as

.lr'

over possession shall be

charges to be paid by the

18(1) of the Act

The arrears of such interest

order by the authoriry shall

within a period of 90 days

every month of delay

before 1Oth ofthe subs

Complaint No. 3396 of 2023

the delay possession

in terms of proviso to section

26.72.2016 tilt the date of

the promoter to the allottee

of this order and interest for

the promoter to the allottees

per rule 1.6(2) ofthe rules.

labour cess, external

shall not demand the

one year from the

fic clause has been

charges has been

ng dues, if any, after

The rate of interest

date

chargeable from the all ter, in case of default shall

be charged at the p i.e., 1.0.8570 by the

respondent/promoters which e rate of interest which the

promoter shall be liable to pa , in case of default i.e., the

2[za) of rhe Act.
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builder buyer's agreement

vi. The respondent shall not

which is not the part ofthe a

33. Complaint stands disposed of.

34. File be consigned to regi

v. The respondent is directed to over possession of the unit on

obtaining the occupation certi to the complainant, as per the

2.2012.

from the complainant

r's agreement.

(Ashok

uthority, Gu

Dated:24.04.2

HAR
GURU

omplaint No. 3395 of2023

w
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