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CORAM:

Shri Sanjeev Kumar A

1. This order shall dispose

BEFORE THE HARYANA REAL ESTA REGUTATORY AUTHORITY,
GURUGRAM

of decision: 19.04.2024

Complaint No. 1365 of 2023 &
others

Member

nts titled above filed before

[Regulation and

Act") read with rule

re similar in nature and the

are allottees of the project,

this authority u

Development) Act

2.

28 of the Haryana Real Estate and Deve lopment) Rules,2017

(hereinafter referred as "the rules") for tion of section 11(a)(a) of the

Act wherein it is inter alia presc that the promoter shall be

responsible for all its obligations, respo ilities and functions to the

allottees as per the agreement for sale ted inter se between parties.

The core issues emanating from them

complainant(s) in the above referred ma

NAME OF THE
BUILDER

c,R/1.364/2023 Sh. Varun Kathuria
Ms. Ankur Berry

c.R/L365/2023 Sh. Varun Kathuria
Ms. Ankur Berry

cR/7370/2023 Sh. Varun Kathuria
Ms. Ankur Berry

L.,T(L'Dt(
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M/S VA' PVT. LTD.

PROJECT NAME VATIKA II\ KT CITY CENTER

S. No. Case No. Case title Appearance
L Rajan Arora V/S M/s Vatit r Limited

2 Prakrit Arora V/S v M/s
I.imited

Vatika

3 Meenal Arora and Nitin Aro
Vatika Limited [a 

v/s M/s
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namely, India Next City Centre situat

developed by the same respondent/p

terms and conditions of the buyer's

involved in all these cases pertains to fai ure on the part of the promoter

to deliver timely possession of the uni

assured return.

in question, seeking award of

The details of the complaints, reply sta s, unit no., date of agreement,

possession clause, due date of possessio total sale consideration, total

the table below:

agreement dated 2 2.07.2 0 1 0
sq.ft.
i/- per sq. ft.

010 on a monthly basis before the LSrh

r agreement dated 03.08.2010

i/- per sq. ft.
070 on a monthly basis before the LSth

uyer agreement dated 15.07.2010
0/- per sq. ft.
@ Rs. 65/- per sq. ft.
070 on a monthly basis before the LSrh

Complaint No. 1365 of 2023 &
others

at Sector-83, Gurugram being

oter i.e., M/s Vatka Ltd. The

ments fulcrum of the issue

paid amount, and relief sought are given

"Vatika INXT CiProject Name and
Location

Center" at sector 83, Gurgaon,
Haryana.

Proiect area
DTCP License No. I22 of 2008 dated

t0.72 acres
74.06.201,8 valid upto 13.06.2018

Rera Registered Not registered

Assured Return clause:
cR/136a/2023:
This addendum forms an integral part of builder

a. Till offer of possession @ Rs. 71.501-
b. After completion of the building @ Rs.

You would be paid an assured returnw.e.f. 22.07.
of each calendar month.
cR/7365/2023:
This addendum forms an integral part of builder

a. Till olfer of possession @ Rs. 71.50/-
b. Afier completion of the building @ Rs.

You would be paid an assured return w.e.f. 03.
of each calendar month.
cR/7370/2023:
This addendum forms an integral port of builder

a. Till offer of possessron @ Rs. 71.
b. After completion of the buildi

You would be paid an assured returnw.e.f. 15.07,
of each calendar month.
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J
I others I

Sr.
No

Complaint
No., Case
Title, and

Date of
filing of

complaint

Unit
No.

& Unit area
admeasuri

ng

Date of
apartmen

t buyer
agreeme

nt

Date
adden

m

rf
lu

Amount of
AR already

paid

Total Sale
Consider
ation /
Total

Amount
paid by

the
complain

ant

Relief
Sought

7. cR/1364/
2023

Rajan
Arora V/S

M/s
Vatika
Limited

DOF:
18.04.202

J

Reply
status:

08.09.202
3

Earlier
allotted :

1548, Lsth
floor

New
allotted:
328,3,d
floor,
Block

22.07.20
10

z0

t

Rs.

L,62,500/
- paid
upto
Septembe
r 2018

h

ffi

BSP: Rs.

20,00,00
0/-

AP:- Rs.

20,00,00
0/-

AR

2. cRl136s/
2023

Prakrit
Arora V/S

v M/s
Vatika
Limited

DOF:
L8.04.202

J

Reply
status:

08.09.202
3

Earlier
allotted :

1549, Lsrh

floor

New
allotted:
329,3,d
floor,
Block B

750 sq. ft.

03.08.
L0

,.U

Ti

Rs.

43,58,250

/- paid
upto
Septembe
r 2078

BSP: Rs.

30,00,00
0/-

AP: - Rs.

30,00,00
0/-

Alt

Page 3 of25
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4. The aforesaid co

promoter on accoun

addendum to builder

Complaint No. 1"365 of 2023 &
others

plainants against the

buyer's agreement or

ted between the parties in

nder the Act, the rules and the

respect of said units, s

5. It has been decided to

compliance of statutory obligations

/respondent in terms of section 3a(f)

was agreed.

n application for non-

the part of the promoter

the Act which mandates the

authority to ensure compliance of the obli

the allottee(s) and the real estate agents

regulations made thereunder.

cast upon the promoters,

The facts of all the complainrs filed by th complainant(s) /allottee (s) are

similar. Out of the above-mentioned r, the particulars of lead case

V/S M/S Vatika Limited.

Page 4 of 25

cR/t3701
2023

Meenal
Arora and

Nitin
Arora V/S

M/s
Vatika
Limited

DOF:
L8.04.202

3

Reply
status:

08.09.202
3

Earlier
allotted :

7547 ,1,5th
floor

New
allotted:
327,3,d
floor,
Block B

500 sq. ft.

75.07.20
10

1,5.07

10
Rs.

L4,52,750

/- paid
upto
Septembe
r 20L8

TSC: Rs,

20,00,00
0/-

AP: - Rs.

20,00,00
0/-

Note: In the table
follows:
Abbreviation Full form
TSC Total Sale
AP Amount paid by the

used. They are elaborated as

on of

CR/1370/2023 Meenal Arorq and Nitin

3

6.
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are being taken into consideration for

allottee(s).

Proiect and unit related details

7. The particulars of the project, the details ,

paid by the complainant[s), date of propo

delay period, if any, have been detailed ir

CR/1370/2023 Meenal Arora and Nitir

I otners ___]

determining the rights of the

f sale consideration, the amount

ed handing over the possession,

the following tabular form:

Arora V/S M/S Vatika Limited.

S. No. Heads Information

1. Name and location of the
project

"Vati

Guru

<a Inxt City Center" at Sector 83,

]ram, Haryana

2. Nature of the project Com rercial complex

3. Area of the prc ect 1_0.7" acres

4. DTCP License 122 r 2008 c rted 14.06.2008

valid upto I 3.0r 018

Licensee name ;hul IndustriesM/t

5. RERA registered/ not .

registered

ni-t :gisteredIIVL I

6. Allotment letter
15.0:

(pag,

.201.0

no. L2 of complaint)

7. Unit no. 154

(as p

1,2 ol

7 15th floor

lr allotment letter on pag€) no.

complaint)

B. Unit area admeasuring 500 (

(as p

1,2 ol

q.fr.

rr allotment letter on page no.
complaint)

Page 5 of25
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|Cornp"-* rr.t "t-, /
I others ___]

9. New unit no. 327,

Ipag

l'd floor, Block B

no.33 of complaint)

10. Date of execution of buyer's
agreement

15.0:

Ipag,

.2010

no. 13 of complaint)

11. Addendum to the
agreement

15.0:

(pag,

.201,0

no.32 of complaint)

12. Addendum to BBA

[project was reallocated
from trade center to INXT
city centre]

.2012

no.35 of complaint)

1.3. Assured return This

of bu

15.0'

You r

m forms an integral part
agreement dated

of possession @ Rs.

/- per sq. ft.
completion of the
ng @ Rs. 65/- per sq. ft.
paid an assured return

.201,0 on a monthly basis
l the 15th of each calendar
L

befor

mont

1.4. Re-Allocation of unit 17.09

(prge

201,3

no. 33 of complaint)

15. Total consideration Rs. 2(

(as pr

,00,000/-

r BBA on page 1,6 of complaint)

16. Total amount paid by the
complainants

Rs. 2(

(as pr

,00,000/-

r BBA on page 1,6 of complaint)

t7. Amount of assured return
paid by the respondent

Rs. 1z

Ianne

,52,750/- till September 2fi18

<ure R2 on page no. 35 of reply)

Page 6 of25
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;r
I others 

I

18. Date of offer of possession to
the complainants

Not o Ffered

19. 0ccupation certificate Not ctained

i. Facts of the complaint

The complainant has made the following su

B. That the respondent made false represen

company and a reputed developer and th,

to book/purchase a 500 sq. ft. Unit in its

Trade Centre" by showcasing a fancy brr

project will be developed and constructe<

its kind with all modern amenities and fac

9. That a builder buyer agreement was exec

parties and the complainants were allottr

ft. super area on the fifteenth floor of towr

10. That the respondent was liable to pay a

complainants calculated at Rs. 21.5/- 
l

completion of the building and thereafter

The said BBA contained terms regardinl

complainant by the respondent and furthr

by the parties if the unit was leasecl at an a

65 /- per sq. ft. per month.

11. That the respondent, unilaterally without

complainants changed the project ancl tl

"Vatika Inxt City Centre" in Sector - 83, C

rmissions in the complaint: -

ations and claims of being; a big

rreby induced the complajinants

project then known as "\/atika

rchure which depicted that the

as state of the art being one of

ilities.

uted on 15.7.2010 between the

d unit no. 1547,having 5i00 sq.

rA.

;sured monthly returns to the

,er sq. ft. per month till the

@, Rs. 65 /- per sq. ft. per monrh.

the leasing of the unit of the

r stipulated amounts to br: paid

nount lesser or greater than Rs.

the consent or approval ,cf the

re unit of the complainants to

urgaon and to unit no. B - 327

PageT of25
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located on the third floor of Block B vide i

was on a different floor from the

complainants. The complainants were a

29.02.2012.

That the respondent claimed completion

complainant in March, 201,G, and inform

monthly rent (returns) at Rs. 65/- pe

completion or an occupation certifica

shared by the respondent.

That the respondent in furtherance of its

motives without assigning any reason st

returns to the complainants from Octo

repeated requests, the same have not b

date.

Thereafter, the respondent contacted the

in 2021, asking the complainants to ex

respondent will clear the dues of the mon

a period of 90 days. The complainants

respondent to do so but the language a

specified that the complainants were

monthly returns post |une, Z01g, in vie

Act, to which the complainants outrig

respondent to execute the said addendu

of debt by the respondent and therefore,

13.

14.

monthly returns since October, 2018 is in limitation.

Page 8 of25

Complaint No. 1365 of 2023 &
others

letter dated 17.09.2013 which

it originally booked by the

:ed to sign an addendum dated

f the block where the unit of the

that they will be liable ro pay

square foot per montLr. The

for the said block was never

ala fide intentions and ulterior

the payment of the monthly

', Z07B onwards. Despite of

n paid to the complainants till

complainants in July,20L9 and

an addendum post which the

Iy returns till f uly, 201,9,'within

even visited the office of the

terms of the said addendum

quired to forego its claim of

of the notification of the BUDS

tly refused. The offer of the

amounts to acknowledgelment

e claim of the complainants of
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That the respondent has not receiv

certificate from the competent authorify

the monthly returns for different peri

payment of the same on different ground

notification of the BUDS Act.

16. That the respondent has not even offered

complainants to them and has furth

communications of the complainants and

office for the complainants and other s

respondent is illegal and arbitrary an

deficiency of services and of unfair and m

C. Relief sought by the complainant: -

17. The complainant has sought following rel

I. Direct the respondent to pay assured

fiom October, Z}tB, onwa

Rs. 71.5/- per sq. ft. per month

project/tower where the unit of the

receive the completion/occupation

authority and thereafter @ 65/- per sq

Annexure A to BBA.

On the date of hearing, the authority

promoter about the contraventions as all,

relation to section 11(4) [a) of the act to p

D. Reply by the respondent.

19. That the complainant has got no locus s

present complaint. 'fhe present comp

1B.

Complaint No. 1365 of 2023 &
others

the completion/occupation

till date. Buyers have been paid

s and have been denied the

including but not limited to the

the possession of the unit of the

stopped responding to the

s also restricted entry into its

ch buyers. The conduct of the

the respondent is guilry of

nopolistic trade practices;.

nthly return to the compllainant

to be calculaterl at

'or the period for which the

complainant is located did not

rtificate from the competent

ft. per month as per the terms of

explained to the respondent/

ged to have been committed in

ead guilty or not to plead guilty.

or cause of action to file the

is based on an erroneous
Page 9 of25
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nt
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interpretation of the provisions of th
understanding of the terms and condition

dated 15.07.2070, as shall be evident fr

following paras of the present reply.

20. That at the very outset it is submitted t

maintainable or tenable in the eyes

misdirected himself in filing the above ca

Authority as the reliefs being claimed by

fall within the realm of jurisdiction of

submitted that upon the enactment of th

Schemes Act, 2019, fhereinalter referred

and/ or any "committed returns" on

banned. The respondent company havin

Board cannot run, operate, and continu

implications of enactment of BUDS Act

and Companies [Acceptance of Deposits

the assured return/committed return an

schemes as being within the definition o

21. Thus the Assured Ileturn Scheme prop

has become infructuous due to operatio

in the present complaint cannot survive d

of fact, the respondent iluly paid 114,5

complainant has not come with clean ha

and has suppressed these material facts.

22. That it is also relevant to mention her

complainant is not meant for physical p

meant for leasing the said comrnercial

Complaint No. 1365 of 2023 &
others

Act as well as an incorrect

of the builder buyers agreement

m the submissions made in the

at the present complaint is not

of law. The complainant has

tioned complaint before this Ld.

he complainant cannot be said to

his Ld. Authority. It is humbly

Banning of Unregulated Deposit

BUDS Act) the'assured return'

he deposit schemes have been

not taken registration frorn SEBI

an assured return scherne. The

with the Companies Act, 2013

Rules, 2014, resulted in making

similar schemes as unregulated

Deposit".

d and floated by the respondents

of law, thus the relief praryed for

to operation of law. As a matter

,750/- till September, 2018. The

ds before this Hon'ble Authority

that the commercial unit of the

as the said unit is only

earning rental income,
Page 10 of25

ession

pace for



ffiHARERA
ffiGUIIUGRAM

Furthermore, as per the agreement, the

deemed to be legally possessed by the co

space booked by the complainant is not

23. That the complainant has come before thi

hands. The complaint has been filed by t

respondent and to gain unjust enrichme

the present complaint stems from the

real estate sector, in the past few years a

to earn some easy buck, The CoVid pan

beyond the basic legal way and to attem

others. The complainant has instituted

complaint against the respondent com

obligation as defined under the BBA da

mention here that for the fair adjudicati

complainant, detailed deliberation by )

examination is required, thus only the

with the cases requiring detailed evide

24. ltis submitted that the complainant ente

buyers agreement dated L5.07.2010 wi

the name, good will and reputation of th

matter of record that the respondent dr

complainant till September, 2018. That d

were not in control of the respondent, co

though the resPondents suffered

circumstances, yet the respondents man

25, The present complaint of the complain

incorrect understanding of the object

Complaint No. 1365 of 202ii &
others

said commercial space shall be

plainant. Hence, the commercial

nt for physical possession.

Hon'ble Authority with un-clean

e complainant just to harass the

t. The actual reason for filing of

anged financial valuation of the

the allottee malicious intention

emic has given peoPle to think

t to gain financially at the cost of

e present false and vexatious

y who has already fulfilled its

15.A7.2010. It is pertinent to

n of grievance as alleged bY the

ing the evidence and cross-

vil Court has jurisdiction to deal

for proper and fair adjud.ication.

into an agreement i.e., builder

respondent comPanY owing to

respondent companY. That it is a

ly paid the assured return to the

e to external circumstanc:e which

struction got deferred. That even

m setback due to external

d to complete the construction.

nt has been filed on the basis of

nd reasons of enactment of the
Page 11 of25
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RERA, Act,20\6. The legislature in its

catalytic role played by the Real Estate

demands for housing and infrastructure i

a regulatory body to provide profession

said sector and to address all the concern

the real estate sector, drafted and notifi

gain a healthy and orderly growth of the i

to balance the interests of consumer

responsibilities on both. Thus, While

Act, 201,6 describes and Prescribes

promoter/developer, Section L9 provid

Hence, the RERA Act,20L6 was never

preferring the allottees, rather the int

allottee and the developer be kept at par

be made to suffer due to act and/or omis

26. Thatthe Complainant are attempting to

in the real estate sector and it is apparen

that the main purpose of the present co

by engaging ,10 igniting'frivolous i

pressurize the Respondent Company.

without any basis and no cause of action

Complainant and against the Res

deserves to be dismissed.

27. That, it is evident that the entire case o

web of lies and the false and frivol

Respondent are nothing but an afterth

filed by the Complainant deserves to be
PagetZ of25

Complaint No. 1365 of 2023 &
others

at wisdom, understanding the

ector in fulfilling the needs and

the country, and the absence of

ism and standardization to the

of both buyers and promoters in

d the RERA Act,2016 airning to

dustry. The Act has been enacted

promoter by imposing certain

ion 11 to Section 18 of the RERA

e function and duties of the

the'iights and duties of Allottees.

tended to be biased legislation

nt was to ensure that both the

nd either of the party should not

on of part of the other.

ek an advantage of the slo,wdown

from the facts of the Present case

Iaint is to harass the ResPondent

sues with ulterior motives to

Thus, the present comPrlaint is

as arisen till date in favour of the

ent and hence, the comPlaint

the Complainant' is nothing but a

s allegations made against the

ght, hence the present comPlaint

ismissed with heavY cost.s.
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Hon'ble Authority, for the reasons stated That it is further submitted

that none of the relief as prayed for by thf Complainant are sustainable, in

the eyes of law. Hence, the complaint is liable to be dismissed with
I

imposition of exemPlarY cost for the precious time and efforts of

this Hon'ble Authority. That the present (omplaint is an utter abuse of the

process of law, And hence d

29. Copies of all relevant docume filed and placed on record.

e complaint can be decidedTheir authenticitY is not in

based on these un ubmissions made bY

parties.

E. furisdiction of

30. The authoritY well as subject matter

for the reasons givenjurisdiction to ad

below.

E.l Territorial

31, As per notification .2077 issued bY Town

iction of Real Estate

tire Gurugram District for all

purpose with offices situated in Guru r. In the present case, the Project

in question is situated within the p ning area of Gurugram District,

Therefore, this authority has complete

the present comPlaint.

torial jurisdiction to deal with

and Country Planning DePartment,

Regulatory Authority, Gurugram shall

E.II Subiect matter iurisdiction

Page 13 of25

28. That the various contentions raised by

baseless, vague, wrong, and created to

the Complainant are fictitious,

misrepresent and mislead this

Complaint No. 1365 of 202i1 &

others
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32. Section 1"1[4Xa) of the Act,

responsible to the allottee as

reproduced as hereunder:

Section 77

ft) The promoter shall'

sa(fl of the Act
upon the
Act and the

33.

F. Findings on the

Direct the resPo

from October,

Complaint No. 1365 of 2023 &
others

201,6 p S

per agree ent

(a) be responsible for all obligations,
under the provisions of this Act or the

thereunder or to the allottees as per the

association of allottees, as the
apartments, plots or buildt,
common areas to the
as the case may be;

Section 34-Functions

that the promoter shall be

for sale. Section 11( )[a) is

rules and
ties and functions
regulations made

t for sale, or to the
Il the conveyance of all the

be, to the allottees, or the
or the competent authoritY,

the obligations cast
agents under this

above, the authonitY hasSo, in view of the provisions of the Act

complete jurisdiction to decide the comp

obligations by the promoter leaving a

decided by the adjudicating officer if 
1

stage.

nt regarding non-comPliance of

compensation which jls to be

by the complainant at a later

rn to the comPlainant

be calculated at

Rs. 71.5/- per sq. ft.per month for the for which the Project/tower

where the unit of the comPlainant located did not receive the

the competent authoritY and

per the terms of Annex:ure A to
completion/occupation certificate

thereafter @ 65/- per sq. ft. per month

BBA.

34. The complainant has sought assured on monthly basis as Per

Page 14 of25
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addendum to agreement dated 15.07.20

consideration amount of 120,00,000/- at

promise to get the monthly return from

@ of 171.50 per sq. ft. and thereafter @ {
building. The respondent has not compli

of the agreement dated 15.07.2010 an

amount of \14,52,750 /-rill September, 2

refused to pay the same by taking a pl

Deposit Schemes Act,2O19. Ilut that Act

of assured returns even aftet'?oming i

made in this regard are protected as

mentioned Act. However, the plea of resp

a stand that though it paid the amount of

201,9 but did not pay assured return a

Act of 201,9 as the same was declared ill

The promoter and allottee would be bou

the buyer's agreement and the Prom

obligations, responsibilities, and funct

agreement for sale executed inter se the

An agreement defines the rights and I

promoter and the allottee and mark

relationship between them. This cont

future agreements and transactions

kinds of payment plans were in vogue a

agreement for sale. One of the integ

transaction of assured return inter-se

35.

after coming into force of this Act [i.e., A
Page 15 of25

Complaint No. 1365 of 202'3 &
others

. The complainant paid the full

Le time of agreement onlY with a

.07.2010 till offer of possession

per sq. ft. till completion of the

with the terms and conditions

paid the assured return of an

18 but later on, the resPondent

of the Banning of Unregulated

oes not create a bar for PraYment

to operation and the PaYments

r section 2[4)[iii) of the above-

ndent is otherwise and who took

ured return upto the No'vember

nt after coming into force of the

al.

by the obligations contained in

dr shall be responsible for all

ns to the allottee as Per the

under section 11(4) (a) of the Act'

abilities of both the Parties i.e.,

the start of new contractual

ctual relationship gives rise to

een them. Therefore, different

legal within the meaning of the

parts of this agreement is the

rties, The "agreement l[or sale"

of 2OL6) shall be in the Prescribed
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36.

ii.

iii.

form as per rules but this Act of 201'6 d

entered between promoter and allottee p

as held by the Hon'ble BombaY High C

Suburban Private Limited and Anr. v,

Petition No.2737 of 20L7) decided on

defines the buyer-promoter relationship

agreement for assured return between th

of the same relationship. Th.erlfora, 'it

regulatory authority has complgge ,ii}"risd

cases as the contractual relatidnship ari

and between the same parties as per the

the Act of 2016 which provides that the

all the obligations under the Act as pe

execution of conveyance deed of the un

two issues arise for consideration as to:

i. Whether authority is within the ju

regarding assured return due to cha

Whether the authoritY is comPeten

allottees in pre-RERA cases, after th

Whether the Act af 2,0L9 bars Pa

allottees in pre-RERA cases

While taking up the cases of Brhi

Apartments Pvt, Ltd. (complaint no 74

& Anr. Vs. Venetain LDF Proiects LLP" (

on 07.08.20t8 and 27.t1..201,8 respecti

that it has no jurisdiction to deal with c

those cases, the issue of assured retu
Page 16 of25

Complaint No. 1365 of 202'.3 &
others

s not rewrite the "agreement"

or to coming into force of the Act

rt in case Neelkamal Realtors

Ilnion of India & Ors., [Writ

6.12.2017. Since the agreement

erefore, it can be said that the

promoter and allottee arises out

n be said that the real estate

ion to deal with assured. return

e out of agreement for serle onlY

provisions of section 11('a)[a) of

moter would be respons;ible for

the agreement for sale till the

in favour of the allotteers. Now,

iction to vary its earlier stand

d facts and circumstances.

to allow assured returns to the

Act of 201,6 came into oPeration,

ment of assured return:; to the

& Anr. Vs. M/s Landmark

of 2018), and Sh. Bharam Singh

mplaint no 175 of 2018) decided

ely, it was held bY the authoritY

ses of assured returns. Though in

s was involved to be Paid bY the
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builder to an allottee but at that time, n

before the authority nor it was argued o

basis of contractual obligations, the build

However, there is no bar to take a differe

facts and law have been brought before

court. There is a doctrine of "Pros,

that the law declared by the court applies

and its applicability to the cases whic

because the repeal would otherwise
,,i :.. ; ;\f.i.::,i::r:

trusted to its existence. A refeterite"iii"'th

of Sarwan Kumar & Anr Vs, Madan La

2003 decided on 06.02.2003 and wherei

as mentioned above. So, now a Plea

the complaint in the fabe of earlier orde

The authority can take different view fr

new facts and law and the Pronounce

land. It is now well settled preposition of

returns is part and parcel of builder bu

clause in that document or bY waY

understanding or terms and conditions

builder is liable to pay that amount as ag

it is not liable to pay the amount of assu

for sale defines the builder-buyer relat

agreement for assured returns between

of the same relationship and is marked

Therefore, it can be said that the autho

respect to assured return cases as the
PagetT ofZS
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ther the full facts were brought

behalf of the allottee that on the

r is obligated to PaY that amount'

view from the earlier one if new

n adjudicating authoritY or the

overruling" and which Provides

to the cases arising in futr"rre only

have attained finalitY is saved

rk hardship to those who had

,.q,regard can be made to the case

'Agg,arwal ApPeal (civilJ 1058 of

the hon'ble aPex court o'bserved

with regard to maintaina'bility of

s of the authoritY in not tenable.

m the earlier one on the basis of

ts made by the apex court of the

aw that when PaYment of assured

er's agreement (maYbe there is a

f adclendum , memorandum of

f the allotment of a unit), then the

upon and can't take a Plea that

d return. Moreover, an agreement

onship. So, it can be said that the

e promoter and allotee arises out

the original agreement for sale.

ity has complete iurisdiction with

ntractual relationship arise out of
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the agreement for sale only and betwe

agreement for sale. In the case in hand, th

basis of contractual obligations arising b

Mahindroo & Anr, v/s Earth lconic In

Appeal (AT) QnsolvencyJ No. 74 of 20L7)

and Ors, vs. AMR Infrastructure Ltd.

02(PB)/20L7) decided on 02.08.201.7 an

held that the allottees are investors an

plans. The builder in turn agreed to pay

investors. Thus, the amount due to the a

of 'debt' defined in Section 3[11) of the I

Urban Land and Infrastructure Li

(Writ Petition (CivilJ No. 43 of 2019)

observed by the Hon'ble Apex Court of

entered into "QSSured return/commi

developers, whereby, upon payment of a

consideration upfront at the time of ex,

undertook to pay a certain amount to all

date of execution of agreement till the da

the allottees".ltwas further held that'a

assured return schemes had the "com

became clear from the developer's ann

raised was shown as "commitment ch

costs". As a result, such allottees were he

the meaning of section 5(7) of the Code"

accounts of the promoter and for the p

latest pronouncement on this aspect in

Complaint No. 1365 of 202iJ &
others

the same contracting Parties to

issue of assured returns is on the

een the parties. In cases of Anil

ure Pvt. Ltd. (Company

nd Nikhil Mehta and Sons (HUF)

NO. 811. (PB)/2018 in (lB)-

29.09.2018 respectively, it was

have chosen committed return

Lonthly committed return to the

ottee comes within the meaning

B Code. Then in case of Pioneer

& Anr. v/s Union of India & Ors.
:

decided on 09.08.2019, it was

e land that " ...allottees who had

returns' agreements with these

'bstantial portion of the tcttal sale

tfon of agreement, the develoPer

s on a monthly basis Jrom the

of handing over of Possession to

unts raised by develoPers under

rcial effect of a borrowing' which

.al returns in which the amount

rges" under the head "linancial

to be "financial creditors" within

ncluding its treatment in books of

oses of income tax. Then, in the

J ayp e e Kensing ton B o ulev ar d
Page'18 of 25
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Ap artments Welfare Asso ciation and

(24.03.2021-SC) : MANU/ SC / 0206 /202

taken earlier in the case of Pioneer Urba

with regard to the allottees of assured

within the meaning of section 5[7) of the

the Act of 20L6 w.e.f 01.05.2017, the b

project with the authority being an ongoi

3[1) of the Act of 201'7 read with rule 2

2}L6has no provision for re-Wfiftig'd.f
l,

parties as held by the Hon'bl6 Bomb

Realtors Suburban Private Limited a

[supra) as quoted earlier. So, the,r€spon

there was no contractUal obligation to pa

the allottee after the Act of 2016 came in

being executed with regard to that fact.

promoter against an allottee to pay the a

can't wriggle out from that situation by

Act of 2016, BUDS Act 2019 or any other

It is pleaded on behalf of respondent/

Unregulated Deposit Schemes Act of 20

payment of assured returns to an al

regard is devoid of merit. Section 2(\ o

the word ' deposit' as Qn amount of mon

loan or in any other form, bY anY dePo

whether after a specified period or othe

the form of a specified service, with or

37.

interest, bonus, profit or in any other fo , but does not include
Page 19 of25
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vs, NBCC (India) Ltd. and Ors,

, the same view was followed as

Land Infrastructure Ld & Anr.

ns to be financial creditors

lode. Then after coming into force

ilder is obligated to register the

project as per proviso to section

o) of the Rules , 2017. The Act of

tractual obligations between the

High Court in case Neelkamal

Anr, v/s ltnion of India & Ors.,

entfbuilder can't take a plea that

the amount of assured returns to

force or that a new agreement is

hen there is an obligation of the

ount of assured returns, theln he

king a plea of the enforcement of

aw.

uilder that after the Banning of

came into force, there is bar for

. But again, the plea taken in this

the above mentioned Act defines

received by way of an advance or

it taker-with a Promise to return

ise, either in cash or in kind or in

'ithout any benefit in the form of
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38.

ii,

an amount received in the course of,

and bearing a genuine connection to

advance received in connection with

property under an agreement or

condition that such advance is adiu

property as specified in terms of the

A perusal of the above-mentioned definiti

it has been given the same meaning as as

Act,20L3 and the same provides under s

by way of deposit or loan or in any other

include such categories of amount as m

with the Reserve Bank of India. Simil

(Acceptance of Deposits) Rules, 20L4 defi

includes any receipt of money by way of d

by a company but does not include.

i, as an advance, eccottnted for in any

connection with consideration for an

ii. as an advance received and as allo

in accordence with directions of Cen

So, keeping in view the above-mentio

the Companies Act 2013, it is to be seen

to assured returns in a case where he ha

sale consideration against the allotment

of booking or immediately thereafter an,

The Government of India enacted the

Schemes Act,201,9 to provide for a com

39.

40.

unregulated deposit schemes, other th
Page:20 of 25
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r for the purpose of, business

ch business including-

nsideration of an immovable

rrangement subject to the

ted against such immovcrblet

reement or arrang ement.

n of the term'deposit'shows that

igned to it under the Companies

ction 2(31) includes any receipt

form by a company but does not

y be prescribed in consultation

y rule 2[c) of the Companies

es the meaning of deposit which

sit or loan or in any other form

nner whatsoever, receive'd it"t

mmovable property.

by any sectoral regulatc,r or

I or State Government.

provisions of the Act of 2019 and

to whether an allottee is entitled

deposited substantial antount of

a unit with the builder at the time

as agreed upon between them.

anning of Unregulated DePosit

rehensive mechanism to ban the

deposits taken in the ordinarY



ffiHARERA
ffiGURUGRnrrl

course of business and

connected therewith or incidental there

BUDS Act2019 mentioned above.

41. It is evident from the perusal of section 2

Act that the advances received in con

immovable property under an agreeme

condition that such advances are adjusted

as specified in terms of the agreement or

term of deposit, which have been banned

42. Moreover, the develope. is alsoiil *il i

doctrine, the view is that if anY Pe

promisee has acted on such promise a

person/promisor is bound to comply w

builders failed to honour their commitm

by the creditors at different forums suc

Land and Infrastructure which ultima

enact the Banning of Unregulated Deposi

in pursuant to the Banning of Unregu

201,8. However, the moot question to

schemes floated earlier by the builders

on the basis of allotment of units are cov

not. A similar issue for consideration ar

in case Baldev Gautam I/SRise Projects

2019) where in it was held on 11.03.2

monthly assured returns to the comp

apartments stands handed over and the

Page2l of25
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and for rnatters

as defined in secti on 2 (4) of the

4)(l)[ii) of the above-mentioned

ction with consideration of an

t or arrangement subject to the

inst such immovable property

angement do not fall within the

y the Act of 2019.

promissory estoppel. As Per this

has made a promise and the

d altered his position, then the

th his or her promise. When the

ts, a number of cases were filed

as Nikhil Mehta, Pioneer Urban

ly led the central government to

Scheme Act,201,9 on 31.tC7.2019

ted Deposit Scheme Ordinance,

decided is as to whether the

d promising as assured returns

red by the abovementioned Act or

before Hon'ble RERA Panchkula

riv ate Limited (RE RA' P KL - 2 0 6 B -

20 that a builder is liable to PaY

nant till possession of respective

is no illegality in this regard'
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43. The definition of term'deposit'as given i

meaning as assigned to it under the Co

2(+)(iv)(i) i.e., explanation to sub-clau

conferred by clause 31 of section 2, sectio

1 and 2 of secti on 469 of the Companies

acceptance of deposits by the companies

the same came into force on 01.04.201,4.

given under section 2 (c) of the above-m

xii (b), as advance, accounted,.fo.r,,iil.ap

connection with consideratiofi foft m

agreement or arrangement, provided su

property in accordance with the terms o

not be a deposit. Though there is proviso

amounts received tinder heading 'a' a

refundable with or without interest due

accepting the money does not have n

whenever required to deal in the goods

the money is takery then the amount

deposit under these rules however, the s

in hand. Though it is contended that

approval to take the sale consideration as

as deposit as per sub-clause 2(xv)(b) but

devoid of merit. First of all, there is exc

which provides that

the deposits received by the compani

considered as deposits but w.e.f. 29.

money received as such would not be d

Complaint No. 1365 of 2023 &
others

the BUDS Act 2019, has the same

panies Act 2013, as per section

(iv). In pursuant to powers

73 and 76 readwith sub-section

ct20L3, the Rules with regard to

ere framed in the year 2014 and

e definition of deposit has tleen

ntioned Rules and as per clause

manner whatsoever recelived in

immovable property under an

advance is adjusted against such

agreement or arrangement shall

to this piovision as well as to the

'd' and the amount bercoming

to the reasons that the comPany

ry permission or approval

p'ioperties or services for which

eived shall be deemed to be a

me are not applicable in the case

re.',is no necessary permission or

advance and would be considered

he plea advanced in this regard is

sion clause to section 2 [xiv)(b)

under this clause. Earlier,

or the builders as advance were

.201.6, it was provided that the

posit unless specifically erxcluded

Page22 of25
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44.

period. So, on his failure to fulfil that com

approach the authority for redressal of

complaint.

under this clause. A reference in this rega

First schedule of Regulated Deposit Sche

the Act of 2019 which provides as under:

Q) fhe following shall also be treat,
Schemes under this Act namelY: '
(a) deposits accepted under any sch'

registered with any regulatory body
established under a stotute; ond
(b) any other scheme as maY be

Government under this Act.

The money was taken uv trre !,.Uffis1oe
of immovable property and its po$sOssiqn

period. However, in view of ta[ifrf#
the builder promised certain amount by

45. It is not disputed that the respondent is

obtained registration under the Act of 20

authority under this Act has been regul

the project and its various other as

complainants to the builder is a regula

the former against the immovable prop

Iater on.

The builder is liable to pay that amount a

that it is not liable to pay the amoun

agreement defines the builder/buyer rel

agreement for assured returns betwee

out of the same relationship and is ma

sale.

46.

Complaint No. 1365 of 2023 &
others

may be given to clause 2 of the

s framed under section 2 (xv) of

as Regulated Deposit

\ or an arrangement
in India constituted or

tified by the Central

osit in advance against allotment

was to be offered within a certain

nsideration by way of advance,

ay of assured returns for a certain

itryehtjthe allottee has a right to

is $rievances by waY of filing a

real estate developer, and it had

6 for the project in question. The

fig the advances received under

. So, the amount Paid bY the

deposit accepted bY the later from

to be transferred to the allottee

agreed upon and can't talke a Plea

of assured return. Moreover, an

tionship. So, it can be saidithat the

the promoter and allottee arises

ed by the original agreement for

Page23 of25
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47. On consideration of documents available

by parties, the complainants have sought

as per the addendum agreement dated 1

the amount of assured returns was paid

to pay the same by taking a plea of the

Schemes Act, 20L9. But that Act does

assured returns even after coming into o

in this regard are protected as-per sectio

Act.

48. Accordingly, the promoter is liabli$iia
till offer of possession @ of t71.50 per sq,

till completion of the building. As per the

35 of reply, an arnount of Rs. 14,52,

respondent to the complainant may be

ofassured return.

49. The respondent in CR/1365/2023 has

complaint was filed/signed by the SPA

for instituting the certain litigations in th

The authority observes that the SPA da

of complaint was given by complainant i.

Rajan Arora. Moreover, the Para A of

j udicial/tribunals/administrative auth

of the respondent is not maintainable.

Directions of the authoritY

Hence, the authority hereby passes th

directions under section 37 of the Act

G.

50.

cast upon the promoter as per the functi
Page24 of25
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n record and submissions made

sured return on monthly basis

07.20t0. Though for some time,

t later on, the respondent refused

Banning of Unregulated Deposit

ot create a bar for payment of

eration and the payments made

2(4)(iii) of the above-mentioned

-4ssured return from 1,5.07.201"0

ftahd thereafter @ {65 per sq. ft.
'\," 

ri 'tt

sthtEment of account on page no.

50/- was already paid by the

usted while making the payrnent

ised an objection that the said

lder and the SPA was gi'v'en onlY

fo.urts & Tribunals at New Delhi.

06.08.2019 annexed at page 45

Prakrit Arora to SPA holder i.e,,

SPA covers all judicial/quasi-

in India. So, the said objection

r order and issues the fullowing

ensure compliance of ob)ligations

n entrusted to the authoritY under
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section 3a(l:

the date of order after

51. This decision shall mutatis m

this order.

52.

53.

The complaints stand

Files be consigned

Haryana Real
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i. The respondent is directed to pay e arrears of amount of assured

return at agreed rate to the comp nant(s) from October 2018. The

respondent/promoter is directed

return as already paid.

adjust the amount of assured

ii. The respondent is also directed

assured return amount till date at

outstanding dues, if any.

to cases mentioned in para 3 of

Member
', Gurugram

pay the outstanding accrued

agreed rate within 90 days from

GUTiUG AM
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