HARER}E\ Complaint No. 1365 of 2023 &

others
@ GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Date of decision: 19.04.2024
NAME OF THE ~ M/S VATIKA PVT. LTD.
BUILDER
PROJECT NAME VATIKA INXT CITY CENTER
| 5. No, | Case No. Eﬁ!ﬂﬁﬂt . y Appearance
1 | CR/1364/2023 | Rajan Arora ‘h-"fSE-‘T,"s '!'.@a‘.lilﬁa Limited | Sh. Varun Kathuria
| bl _ Ms. Ankur Berry
2 | CR/1365/2023 Prakeit Ar um#.r;sa.r M,.f?‘lqllm sh, Varun Kathuria
/AN timiced 5\ Ms. Ankur Berry
3 | CR/1370/2023 | Meepal Afora apd NitinArorad//SM/s | Sh, Varun Kathuria
</ VatikalLimited L v L | Ms Ankur Berry
=7 1N 15}
CORAM: * ' .1 <]
Shri Sanjeev Kumar Ar-}qi; A o Member
Ao ; /
", ORDER 1 '

1. This order shall dispose nTthE three cnmpla!nu titled above filed before
this authority under section 31 of the Real Estate (Regulation and
Development) A:L%ﬂfﬁthﬂ‘relnﬂﬁerrefe -Ei:! as “the Act”) read with rule
28 of the Haryana Reai Estate [Re!;u]iatrnd and. Emlupment] Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11{4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

Page 1 of 25



HAR E RA Complaint No, 1365 of 2023 &
&5 GURUGRAM il

namely, India Next City Centre situated at Sector-83, Gurugram being
developed by the same respondent/promoter i.e, M/s Vatka Ltd. The

terms and conditions of the buyer's agreements fulcrum of the issue
involved in all these cases pertains to faiiure on the part of the promoter
to deliver timely possession of the units in question, seeking award of
assured return. |

3. The details of the complaints, reply status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total
paid amount, and relief suughgq_ﬁgii?? in the table below:

Project Name and ,fauu.-; INXT. cuq: Center” at sector 83, Gurgaon,
Location P ™ "Ih"'l *.,.Ildqrina
favT 7/ _EJ-;-‘*"-‘ !
Projectarea | [ 10.78 agres '

DTCP License No. | |+ = 122 of 2008 {iq.tq;lil-i I:Iﬁ '@E valid upto 13.06.2018

; =

Rera Registered |

i:'l:l I-

Assured Return clause: @ .

CR/1364/2023: K¢ [ :

This addendum forms an Iﬂgg.-‘uf p:.ll"tnfh:rrl'g'ﬁ ?J;p‘ agreement doted 22,07.2010
n- Till offer of possession @ Rs. 71.50,~ persq. ft.

b. After completion of the biullding @ Rs. 65/- per sq. [t

0 B

You would be paid an returmiviey 22.0 on'e monthiy basis before the 1 5¢
of each calendar mon -4 % 1L\~
CR/1365/2023: i

This addendum forms an integral part of [:uﬂdéi-‘?mr ngréement dated 03082010
a. Till offer of possession @ Rx 71,50/ per sq. ft.\
b, After completion af the building @ Rs. 65/- per sq. ft
You would be paid an assured return waef 03.08.2010 ona monthly basis before the 152
of each calendar month,
CR/1370/2023:
This addendum forms an integral part of builder bu_:rer agreement dated 15.07.2010
a. Till offer of possession @ Rs. 7158/~ per sq. ft
b. After completion of the building @ Rs. 65/- per sq. ft
You would be paid an assured return w.e [ 15.07.2010 on o manthiy basis before the 1 5%
of each colendar month,
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Sr. | Complaint Unit Date of thtnf[ Amount of | Total Sale | Relicf
No | Mo, Case No. apartmen | addendu | ARalready = Consider | Sought
Title, and | & Unitarea | tbuyer “I pald ation /
Date of admeasurl | agreome Total
ling of ng nt Amount
complaint I pald by
| the
complain
| ant
1. | CR/1364/ | Earlier | 22.07.20 | 22.07.20 | Rs. BSP:Rs. | AR
2023 | allotted: | 10 10 162,500/ | 20,00.00
1548, 15 - pald /-
Rajan floor =1z upto
Arora V/S [y S Septembe | AP:- Rs.
M /s New !‘:“' S0 | ra2018 20,00,00
Vatika | allotted: SR | 0/-
Limited |328,39 | v g 3
fNoor, ..-" L'y ,¢]... A .-H;H"‘.
DOF: | Block P ™ LS et )
18.04.202 v Rl \:’{ \
3 a. f : o
5”?% Ned
Reply : | =1
status: i'ﬁ ny 9
08.09.202 1 I &f
3 ' ~~
= ol
2. | CR/1365/ Earuur‘\* Jﬂz.nm-na_ g BSP: Rs. | AR
2023 |allotted: |10/ = 10, 43,58,250 | 30,00,00
1549, 15t S /- paid 0/-
Prakrit A Teiw u
Arora V/5 n:]-—-[ 'S {? q { ! be | AP:- Rs.
v M/s ' | %2 r20 30,0000
Vatika A 0/-
Limited EEdérﬁ- . | ] /-
floor, T
DOF: Block B
18.04,202
3
750 5q. i
Reply
status:
08.09.202 '
3
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3 | CR/1370/ | Earlier 15.07.20 | 15.07.20 | Rs. TSC: Rs. | AR
2023 allotted : | 10 10 14,52,750 | 20.00.00
| 1547, 15% /- paid 0/-
| Meenal |floor upto
Arora and Septembe | AP: - Rs,
Nitin New r2018 20,00,00
Arora V/S | allotted; 0/-
M /s 327, 3
Vatika | foor,
Limited | Block B
DOF:
18.04.202 | 500 sq. ft
Reply | -:g iy
status: VU i‘\‘
08.09.202 ; A LR L ]
; AT
: i . ¥ | L\. ] % .
| Note: In the table referre certain abbreviations have been used. They are elaborated as |
follows: =) ! 1
Abbreviation Full form = -

T3C Total Sale considera | :

[AFAmuunt pabd by the ailp £ e . |

The aforesaid ::nn‘i‘p[&lﬁﬁ were filed b}{ Eh’e_.: complainants against the
|

promoter on accnunb.&f violation of the rgi.ll'l,drer buyer’'s agreement or
addendum to builder buyer agreément gxécuted between the parties in
respect of said units; seeking assured retw L which was agreed.

It has been decided to treaf the said complaints as.an application for non-
compliance of sta‘t;itl_:hr- obligations Ehltlm part of the promoter

/respondent in terms of section 34[fj nl' the Act which mandates the
authority to ensure compliance of the nh]igatiuns cast upon the promoters,
the allottee(s) and the real estate apents under the Act, the rules and the
regulations made thereunder.

The facts of all the complaints filed by the complainant(s) /allottee(s) are
similar. Out of the above-mentioned case, the particulars of lead case

CR/1370/2023 Meenal Arora and Nitin Arora V/§ M/S Vatika Limited,
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are being taken into consideration for determining the rights of the
allottee(s).

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/1370/2023 Meenal Arora tmd Nitin Arora V/5 M/S Vatika Limited,

] |

S. No. Heads e -. Information

L]

"l--'

1. | Name and location of the | "Vatlka.Inxt City Center" at Sector 83,

project G Har}-ana
2. ‘Nature of the project ' Emmméma] complex
3. Area of the prqﬁﬂﬁ 10. 'FIT' am;&-w |
4. | DTCP License | 1 | " | 122 9 2008 dated 14.06.2008

valid upto ‘ ~ 130 _'_;.ﬁm- |
Licensee name . ‘_‘ Mg -Indush-ies
5. 'RERA registered/ not . H ﬁét;fﬁgistered
registered ] '| i
6. | Allotment letter f 15.'{1‘{2%“11}

(page fio 2ol complaint)

7. Unit no. 1547, 15t floor
[

' (as per allotment letter on page no.
12 of complaint)

B. Unit area admeasuring | 500 sq. ft.

(as per allotment letter on page no.
| 12 of complaint) |

Ll
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9. | New unit no. 327, 3 floor, Block B
(page no. 33 of complaint)
10. | Date of execution of buyer's 15.07.2010
ARIEEment (page no. 13 of complaint)
11. |Addendum  to  the |15.07.2010 z
| SgroEmenL | (page no. 32 of complaint)
12. | Addendum to BBA 29.02.2012
[project was reallocated . | (page no. 35 of complaint)
from trade center to INHE’ R |
ity centre o
city ] ] N |
13. | Assured return clause i 3h 1dum forms an integral part
F o of b ér buyer agreement dated
| 15072009
|c. Tilloffer of possession @ Rs.
" 7150/- persq, ft.
1 Edmm.-é completion of the
1 / building @ Rs. 65/- per sq. ft.
~_ Youweuld be paid an assured return
= o oweeil[15.07.2010 on a monthly basis
“~'before the 15% of each calendar
] .EI ll I' mﬂn A
|14, | Re-Allocation of unit | 17.09.2013
! [pagé‘ no. 33_{1_{ complaint)
'15. | Total consideration Rs. Eq,ﬂﬂ,ﬂﬂﬂf*
(as per BBA on page 16 of complaint]
16. | Total amount paid by the Rs. 20,00,000/-
Cplaiants I (as PE;‘F BBA on page 16 of complaint)
17. | Amount of assured return Rs, 11,52.?5’!] /- till September 2018 |
id
pald by the respondent | (annexure R2 on page no. 35 of reply)
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18. | Date of offer of possession to Nnt offered
the complainants
19. | Occupation certificate Not obtained
B. Facts of the complaint

The complainant has made the following submissions in the complaint: -

8.

10.

11.

That the respondent made false representations and claims of being a big
company and a reputed developer and thereby induced the complainants
to book/purchase a 500 sq, ﬁs.l.ihi!: in its project then known as "Vatika
Trade Centre” by showcasing a fancy brochure which depicted that the
project will be developed an&cunstructf-i@ﬁ ib&te of the art being one of
its kind with all muﬁam»amemﬁes and famhi:iaesr

That a builder hu:,fer..hgreement wWas exe ul:ed cm 15.7.2010 between the
parties and the complainants were allutt mﬂrnn 1547, having 500 sq.
ft. super area on the fifteenth floor of to A. /

That the respondent wa$ liable to pa}r'mured monthly returns to the
complainants calculated at Rs-71.5/- per sz ft. per month till the
completion of the building and ihﬁeafber; ' EEBJ- per sq. ft. per month.
The said BBA contained terms regarding the leasing of the unit of the
complainant by the respondent and fu rthe;rr stipulated amounts to be paid
by the parties if the unit was leased atan amount lesser or greater than Rs,
65/- per sq. ft. per month.

That the respondent, unilaterally without the consent or approval of the
complainants changed the project and the unit of the complainants to
"Vatika Inxt City Centre" in Sector - 83, Gurgaon and to unit no. B - 327
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12,

13.

14,
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located on the third floor of Block B vide its letter dated 17.09.2013 which
was on a different floor from the unit originally booked by the
complainants. The complainants were asked to sign an addendum dated
29.02.2012.

That the respondent claimed completion of the black where the unit of the
complainant in March, 2016, and informed that they will be liable to pay
monthly rent (returns) at Rs. 65/- per square foot per month. The
completion or an occupation c@rtlﬁcatgé for the said block was never

it

shared by the respondent.

That the respondent in fuftberar_:rln':ﬂ af its ;ﬁ'h'la fide intentions and ulterior
motives without assig‘hing any. reason stﬂQpi&the payment of the monthly
returns to the complainants from Dectober, 2"‘.111‘3 onwards, Despite of
repeated requests, the same have not been pﬂid to the complainants till
date.

Thereafter, the respondent contacted the! ,qﬂpﬂlnants in July, 2019 and
in 2021, asking the complainants tB;EH&th&‘an addendum post which the
respondent will clear the dues of the mo hly returns till July, 2019, within
a period of 90 days. The complainan - | eg':ﬁlsited the office of the
respondent to do so but the language and terms of the said addendum
specified that the complainants were I‘I.!chul‘reﬂ to forego its claim of
monthly returns post June, 2019, in view of the notification of the BUDS
Act, to which the complainants outrightly refused. The offer of the
respondent to execute the sald addendum amounts to acknowledgement
of debt by the respandent and therefore, the claim of the complainants of
monthly returns since October, 2018 is within limitation.
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15. That the respondent has not received the completion/occupation

certificate from the competent authority till date. Buyers have been paid
the monthly returns for different periods and have been denied the

payment of the same on different grounds including but not limited to the
notification of the BUDS Act.

16. That the respondent has not even offered the possession of the unit of the
complainants to them and has further stopped responding to the
communications of the complainants and has also restricted entry into its
office for the complainants and other such buyers. The conduct of the
respondent is illegal and arbitwrary and.the respondent is guilty of
deficiency of services and of unfair and mgﬁbp&{lsﬁc trade practices.

C. Relief sought by me,tgmplalnanl. L

'Ef[ﬁ:é

I Direct the respondent to pay assured monithly return to the complainant
from  October) ' 2018, onward i/ (to; be calculated at
Rs. 71.5/- per sqi ft. per-anenth :;-I{ﬁ?',-the period for which the
project/tower where the unit of the complainant is located did not

17. The complainant !ms_gqught_ following re

receive the completion/occupation tertificate from the competent
authority and thereafter @ 65/- per sq. ft. per month as per the terms of
Annexure A to BBA.

18, On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in
relation to section 11(4) (a] of the act to plead guilty or not to plead guilty.

D. Reply by the respondent,

19, That the complainant has got no locus standi or cause of action to file the

present complaint. The present complaint is based on an erroneous
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interpretation of the provisions of the Act as well as an Incorrect

understanding of the terms and conditions of the builder buyers agreement
dated 15.07.2010, as shall be evident from the submissions made in the
following paras of the present reply.

That at the very outset it is submitted that the present complaint is not
maintainable or tenable in the eyes of law. The complainant has
misdirected himself in filing the above captioned complaint before this Ld.
Authority as the reliefs being claimed by the complainant cannot be said to
fall within the realm of iurlsdiéﬁbn of this Ld. Authority. It is humbly
submitted that upon the Enamﬁﬁnt uf’thé. Banning of Unregulated Deposit
Schemes Act, 2019, (hereinafter referred Ltﬁ'ﬂ}ﬂﬁ Act) the "assured return’
and/ or any "committed returns" on dhﬁ:;,dgﬁqﬁit schemes have been
banned. The respondent company hﬂﬂﬂq-l‘lﬂtm registration from SEBI
Board cannot run, operate, and continue an asgured return scheme. The
implications of enactment of BUDS Act ralad.mifﬂl.the Companies Act, 2013
and Companies (Acceptance of Deposits)Rules, 2014, resulted in making
the assured return/committed return -anﬂ-‘gimﬂar schemes as unregulated
schemes as being within the definition nfifl?fpﬂﬁt".

Thus the Assured Return Scheme proposed and floated by the respondents
has become infructuous due to ﬂpE‘TElﬂﬂl‘i ut':law,._thus the relief prayed for
in the present complaint cannot survive dpe to operation of law. As a matter
of fact, the respondent duly paid 114,52,750/- till September, 2018, The
complainant has not come with clean hands before this Hon'ble Authority
and has suppressed these material facts.

That it is also relevant to mention here that the commercial unit of the
complainant is not meant for physical ppssession as the said unit is only

meant for leasing the said commercial space for earning rental income.
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Furthermore, as per the agreement, the said commercial space shall be
deemed to be legally possessed by the complainant. Hence, the commercial
space booked by the complainant is not meant for physical possession.

That the complainant has come before this Hon'ble Authority with un-clean
hands. The complaint has been filed by the complainant just to harass the
respondent and to gain unjust enrichment, The actual reason for filing of
the present complaint stems from the changed financial valuation of the
real estate sector, in the past f&wgmﬁbs and the allottee malicious intention
to earn some easy buck. The Ei;rﬂd pandemic has given people to think
beyond the basic legal way and tu aﬁmpt to gain financially at the cost of
others. The mmpiai;grﬁﬁl irfqﬁtu&qi_l esent false and vexatious
complaint against Uxﬁeé‘pun&dﬁwﬁﬁp :ﬁ; has already fulfilled its
obligation as daﬁn*e& Lmder the BBA daqed 151}? 2010. It is pertinent to
mention here that for the fair ﬂdj'll-diﬁﬂt‘lﬂn of grrtevance as alleged by the
complainant, detai'ng‘ rlqhﬁeraﬁﬂn lhaﬁpg the evidence and cross-
examination is requlmgd tlﬁ*m m;llg vtﬂtuhrt has jurisdiction to deal
with the cases requiring cffrmlled Euiﬂennrfur proper and fair adjudication.
It is submitted that the complainant ente diinto'an agreement Le, builder
buyers agreement ﬁal%-d“r ﬁlﬂ'ﬁﬁ-l&m %E‘%ﬂent company owing to
the name, good wﬂ[ and rq;‘.iuna‘ddu of thq,‘résphndmt company. That it is a
matter of record that the I'IE!SPUI‘I:[[E'HII dLﬂ}F paid the assured return to the
complainant till September; 2018, That due to external circumstance which
were not in control of the respondent, copstruction got deferred. That even
though the respondents suffered from setback due to external
circumstances, vet the respondents managed to complete the construction.
The present complaint of the complainant has been filed on the basis of

incorrect understanding of the object and reasons of enactment of the
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RERA, Act, 2016, The legislature in its great wisdom, understanding the
catalytic role played by the Real Estate Sector in fulfilling the needs and
demands for housing and infrastructure in the country, and the absence of
a regulatory body to provide professionalism and standardization to the
said sector and to address all the concerns of both buyers and promoters in
the real estate sector, drafted and notified the RERA Act, 2016 aiming to
gain a healthy and orderly growth of the industry. The Act has been enacted
to balance the interests of ::nnsnmﬂr EI;IFI promoter by imposing certain
responsibilities on both. Thus, whlldﬁactmn 11 to Section 18 of the RERA

Act, 2016 describes and. préﬁﬁrfbes‘ the function and duties of the

13 A0N -

promoter/developer, ’E,z Mrights and duties of Allottees.
NG

Hence, the RERA H{E &WW in duﬂ to be biased legislation
preferring the all&tﬁﬁe& rather the in‘l:ent was to ensure that both the
allottee and the dE’i'dﬂPEr be kept at par pﬂd either of the party should not
be made to suffer diﬂffﬂ qp;% up umlsﬁﬂm gﬁ];ﬁr‘l: of the other.

That the Eumplainant‘aréa\te ﬁg}gm kannd\rantage of the slowdown
in the real estate sector antiti 13 apparen ﬂ-nm the facts of the present case

that the main purpaseiof th aﬁnti guharaﬁﬂie Respondent
by engaging and gr%tin g‘{:‘g?lil ulterior maotives to
pressurize the Ra;purgignn.tuﬁnfaaq}a kfl‘h_ﬂg, the present complaint is
without any basis an-r:'l.ni.:r r;ause _nfafﬂnn .‘hms arisen till date in favour of the
Complainant and against the Respondent and hence, the complaint
deserves to be dismissed.

‘That, it is evident that the entire case of the Complainant’ is nothing but a
web of lies and the false and frivolous allegations made against the

Respondent are nothing but an afterthought, hence the present complaint

filed by the Complainant deserves to be dismissed with heavy costs.
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28. That the various contentions raised by the Complainant are fictitious,

baseless, vague, wrong, and created to misrepresent and mislead this
Hon'ble Authority, for the reasons stated above. That itis further submitted
that none of the relief as prayed for by the Complainant are sustainable, in
the eyes of law. Hence, the complaint is liable to be dismissed with
imposition of exemplary cost for wasting the precious time and efforts of
this Hon'ble Authority. That the present complaint is an utter abuse of the
process of law, And hence desemiﬁ tq be dismissed.

29. Copies of all relevant dﬂcumentsj'haﬂﬁ feen filed and placed on record.
Their authenticity is not in {:]ispute *Henm; the complaint can be decided

based on these und;mptgﬂ:uﬂ' ? &J@fuhmmsmns made by

"T _u-.
parties. [ /Ny

E. Jurisdiction of the zit'lﬂmrltjr '

30. The authority uhsﬁrg.ea that it has tgrm;urm; as well as subject matter
jurisdiction to adjuﬂg\mt;e- jgpe [présﬂu;t Fﬁ:ﬁéyht for the reasons given
helow. A aecIVYs

E.l  Territorial jurisdiction |

31. As per notification fo. i/ﬂ.?ﬁﬂ!_ Mm Eﬁtﬂ@i 2.2017 issued by Town
and Country Plannirg UEparrm'en’d, l "Ehg:" jurigdiction of Real Estate
Regulatory Aumuﬁ.fy.-ﬂumgra'rn shall be 'enl.:irEL Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

EIl  Subject matter jurisdiction
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32. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4){a) is
reproduced as hereunder:
Section 11

(4) The promoter shall-

fa) be responsible for all obligations, responsibilities and fupctions
under the provisions of this Act or the rules and regulations mage
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the casenay be, till the conveyance af all the
apartments, plots or buildings, @ thecase may be, to the allottees, or the
common areas to the association -.: mrmemmpﬂenmutham}f

as the case may be; _
Section 34-Functions nf:he Au:ﬁurﬂy

34(f) of the Act p uﬁ'ﬁmw
upon the pram ral
Act and the ruf'g's @-’regul'

33, So, In view of the provisions of the ﬂ-::tuquuted ahw&. the authority has

langesof the obligotions cast
- te agents under this

complete jurisdictlnn to decide the cnmplatnt regarding non-compliance of
obligations by the pmmnter Iﬂamng aside cumpensaﬁun which is to be
L W F

decided by the adjudlcating nft'h:er if pursued b;-,r the complainant at a later
stage. S E REG LA

F. Findings on the reliefsought by the cpilqﬂ;;l,nam.

1. Direct the respundpﬁbtp payﬁassugfd ﬂl}preﬁjm to the complainant

from  October, 2018, nnwnrds to be calculated at

Rs. 71.5/- per sq. ft. per month for the period for which the project/tower

where the unit of the complainant s located did not receive the

completion/occupation certificate from the competent authority and

thereafter @ 65/- per sq. ft. per month as per the terms of Annexure A to
BBA.

34. The complainant has sought assured return on monthly basis as per
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addendum to agreement dated 15.07.2010. The complainant paid the full
consideration amount of ¥20,00,000/- at the time of agreement only with a
promise to get the monthly return from 15.07.2010 till offer of possession
@ of 371.50 per sq. ft. and thereafter @ T65 per sq. ft. till completion of the
building. The respondent has not complied with the terms and conditions
of the agreement dated 15.07.2010 and paid the assured return of an
amount of 214,52,750 /-till September, 2018 but later on, the respondent
refused to pay the same by takﬁm RPI.FE of the Banning of Unregulated
Deposit Schemes Act, 2019, But : t",ﬁ.et du&s not create a bar for payment
of assured returns even after mnﬂ.}{;g ‘into operation and the payments
made in this regard are Fruﬁﬂﬁl &E #F seﬂinn 2(4)(iii) of the above-
mentioned Act. Ho '1- the p’l‘ﬁmﬁi&"ppn 1:& otherwise and who took
a stand that thoug Ii-'f:qfd the amount H‘-fdssurtd rn upto the November
2019 but did not pagm&sured return amm.iht HﬁEr n:nming into force of the
Act of 2019 as the sanie was deﬁlarad i:'llela].

The promoter and a]ﬁl&aé dﬁ* !fm obligations contained in
the buyer's agreement a %E‘ promoter shall be responsible for all
obligations, responsibilities, and Mquns: to the allottee as per the
agreement for sale executed inter 'seﬂmm""nnde'r section 11(4)(a) of the Act.
An agreement def(!ws thg;:ight;t lla!}ll:\tias of both the parties i.e.,

promoter and the a]l-:rtree and markb the start of new contractual
relationship between them. This contractual relationship gives rise to
future agreements and transactions between them. Therefore, different
kinds of payment plans were in vogue and legal within the meaning of the
agreement for sale, One of the integral parts of this agreement is the
transaction of assured return inter-se parties. The "agreement for sale”

after coming into force of this Act (i.e., Actof 2016 shall bein the prescribed
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form as per rules but this Act of 2016 does not rewrite the "agreement’
entered between promoter and allottee prior to coming into force of the Act
as held by the Hon'ble Bombay High Court in case Neelkamal Realtors
Suburban Private Limited and Anr. v/s Union of India & Ors., {(Writ
Petition No. 2737 of 2017) decided on 06.12.2017. Since the agreement
defines the buyer-promoter relationship therefore, it can be said that the
agreement for assured return between the promoter and allottee arises out
of the same relationship. Theyﬂfm:ag it.can be said that the real estate
regulatory authority has -:ﬂ-mpif:'i' _&@";Yéﬁmtinn to deal with assured return
cases as the contractual relaﬁﬂnﬂffp-(:?nsa out of agreement for sale only
and between the sam&'pa.rtle.'}as'pe: &mlprm?iﬁmns of section 11(4)(a) of
the Act of 2016 whmh,ﬁrwuies that the prumlbmﬁqwuld be responsible for
all the nhligatmnm uﬁd@zr the &ct as per the agreement for sale till the
execution of ::n[wi.'gyﬂnce deed of the unit in favour of the allottees. Now,
two issues arise for consideration as to:
i Whether authority fawTdaﬁ; thi!;'l.lt[{d;ﬁ'ﬁﬂﬂ to vary its earlier stand
regarding assured refhmiaaﬂ‘iﬁ_tﬁangﬁd facts and circumstances.
ii., Whether the authority is eompetent to allaw assured returns to the
allottees in pre-RERA cases, after thé'?ﬁ:'&{nf 2016 came into operation,
lii. Whether the {!fr:t;uf ;!}J}‘J I:tars .pairnllg_qi: ?E'}élssured returns to the
allottees in pre-RERA cases
While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. fcomplaint no H.‘Ii' of 2018), and Sh. Bharam Singh
& Anr, Vs. Venetain LDF Projects LLP” (complaint no 175 of 2018) decided
on 07.08.2018 and 27.11.2018 respectively, it was held by the authority
that it has no jurisdiction to deal with cases of assured returns. Though in

those cases, the issue of assured returns was involved to be paid by the
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builder to an allottee but at that time, ne}ither the full facts were brought

befare the authority nor it was argued on behalf of the allottee that on the
basis of contractual obligations, the builder is obligated to pay that amount.
However, there is no bar to take a different view from the earlier one if new
facts and law have been brought before an adjudicating authority or the
court. There is a doctrine of “prospective overruling” and which provides
that the law declared by the court appliesto the cases arising in future only
and its applicability to the :;asq::-g whlp:h have attained finality Is saved
because the repeal would oth ' ! E-mrk hardship to those who had
trusted to its existence. A |;:erl:na-'t'émz,c_'Sg rﬁlﬂh regard can be made to the case
of Sarwan Humar&ﬂnr Vs. medmﬂrwm Appeal (civil) 1058 of
2003 decided on 06 :UB ah#whﬂh-'in 'J‘tx 'ble apex court observed
Wi

as mentioned abov E‘ﬂ,’;—
the complaint in faﬂe of’ ea{'ﬁe? nrﬂeﬁ“ﬂt’ 5:11'9 éuth-:: rity in not tenable.
The authority can take different view from the earlier one on the basis of
new facts and law anﬂ‘rathﬁ ,-p‘i‘miqgg_cgpﬁismpﬂe by the apex court of the
land. It is now well settled prniﬁgsfﬁ‘tﬁl that when payment of assured
returns is part andparcel of hﬂﬁeﬁﬂj’ﬂ"ﬁ agreement (maybe there is a
clause in that document or h}; way of addendum , memorandum of

understanding or l:erm;-:aqd Eunditiﬁns ﬁ.w;g qHu{i'nent of a unit), then the
builder is liable to pay th at amount as agreed upon and can'ttake a plea that

ow a plea t a@'d to maintainability of

it is not liable to pay the amount of assurgd return, Moreover, an agreement
for sale defines the builder-buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allotee arises out
of the same relationship and is marked by the original agreement for sale.
Therefare, it can be said that the authority has complete jurisdiction with

respect to assured return cases as the contractual relationship arise out ol
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the agreement for sale only and between the same contracting parties to

agreement for sale. In the case in hand, the issue of assured returnsis on the
basis of contractual obligations arising between the parties. In cases of Anil
Mahindroo & Anr. v/s Earth Iconic Infrastructure Pvt Ltd, (Company
Appeal (AT) (Insolvency) No. 74 of 2017) and Nikhil Mehta and Sons (HUF)
and Ors. vs. AMR Infrastructure Ltd. (CA NO. 811 (PB)/2018 in (IB)-
02(PB)/2017) decided on 02.08.2017 angd 29.09.2018 respectively, it was
held that the allottees are investors.and have chosen committed return
plans. The builder in turn agrﬂ&’ﬁow monthly committed return to the
investors. Thus, the amount: duﬁtfﬁghﬂﬂnee comes within the meaning
of "debt’ defined in Se::!:mn 3[11] of the I#lE Code, Then in case of Pioneer
Urban Land and Inft :tnPrHiﬂhd &*:ilru:. v/s Union of India & Ors.
(Writ Petition (Civil} ﬁn 43 ﬂf 2019)| db:id'é& on 09.08.2019, it was
observed by the Haﬁ'bge hpe:-t tnun uf tl'.ce Hnd that "...allottees who had
entered into ussur'ed rer:um,’ﬂﬂmmfmem returnis’ agreements with these

developers, whereby, upon ient of @ i)@ﬁ!pﬁﬂf partion of the total sale
consideration upfront at rhﬁ;ﬁ«@_ﬁ% on of agreement, the developer
undertook to pay a gertain amount taialldetees on a monthly basis from the

date of execution of agreement till the a'uf.'e of handing over of possession to
the allottees”. It was Eul:l:hﬂrhﬂﬁd that awmﬂ rajsed by developers under
assured return schemes had the "::ﬂnunaruiai effect of a borrowing’ which
became clear from the developer’s annual returns in which the amount
raised was shown as “commitment charges” under the head "financial
costs”. As a result, such allottees were held to be “financial creditors” within
the meaning of section 5(7) of the Code” including its treatment in books of
accounts of the promoter and for the purposes of income tax. Then, in the

latest pronouncement on this aspect in case Jaypee Kensington Boulevard
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Apartments Welfare Association and Ors. vs. NBCC (India) Ltd. and Ors.
(24.03.2021-5C): MANU/ SC/0206 /2021, the same view was followed as
taken earlier in the case of Pioneer Urban Land Infrastructure Ld & Anr.
with regard to the allottees of assured returns to be financial creditors
within the meaning of section 5{7) of the Code. Then after coming into force
the Act of 2016 w.e.f 01.05.2017, the builder is obligated to register the
project with the autherity being an ongoing project as per proviso to section
3(1) of the Act of 2017 read wiﬂt m.'lﬁiju] of the Rules, 2017. The Act of
2016 has no provision for re- w Jw :J;':tratl:ual obligations between the
parties as held by the Hun*hf’l L I ﬁ’ap ngh Court in case Neelkamal
Realtors Suburban Private Lﬁni!ﬂﬂumi ﬂnn v/s Union of India & Ors.,
(supra) as quoted e Hen So, Wdeﬁtﬁhﬂder can't take a plea that
there was no -::nntranﬁaﬂ ﬂbligatinn to pay the aﬁu\u nt of assured returns to
the allottee after the Act of 2016 came into'force or that a new agreement is
being executed with regard to that fact. When there is an obligation of the
prumnter against an a‘lilnttne to E%chﬁ u_pnt‘ of assured returns, then he
Act of 2016, BUDS Act 20190r gnguma ;;w.

It is pleaded on hﬁi;&if of respondent/builder that after the Banning of

Unregulated Dﬁpﬂﬂtﬁfﬁﬂ?’%&ﬁﬁfﬁb J{‘.flle :faﬁqe }lﬁu force, there is bar for
payment of assured returns to an allotteg. But again, the plea taken in this
regard is devoid of merit. Section 2(4) of the above mentioned Act defines
the word ' deposit’ as an amount of money received by way of an advance or
lean or in any other form, by any deposit taker with a promise to return
whether after a specified period or otherwise, either in cash or in kind or in
the form of a specified service, with or without any benefit in the form of

interest, bonus, prafit or in any other form, but does not include
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i an amount received in the course of, or for the purpose of, business
and bearing a genuine connection to such business including—

ii. advance received in connection with consideration of an immovable
property under an agreement or grrangement subject to the
condition that such advance is adjusted against such immovable
property as specified in terms of the agreement or arrangement.

A perusal of the above-mentioned definition of the term 'deposit’ shows that
it has been given the same meanit
Act, 2013 and the same prwf&%':: : 1 _se-::tinn 2(31) includes any receipt
.atﬁbr@rm by a company but does not
include such categories uf amnm as H.L{l? be presr:fihecl in consultation
with the Reserve @M .nF ]ndiﬁ. J-S’ﬁﬁ'ﬂari} rale 2(c) of the Companies
(Acceptance of Depéﬁitf Rulea EI] Lﬂﬂ?ﬁ{ms a.ulea ning of deposit which
includes any recetptﬁ uney hjr wﬁy df dep ﬁ Erluan or in any other form
by a company but dmas nat include,

i, asan advance, m:hqmﬂeﬁfd(; Mﬁy whatsoever, received in
connection with cons &sd&;ﬁ:ﬁﬁ %ﬂ?ﬂbif property.

fi. as an advance feceived and as allowad by any sectoral regulator or
in accordance with directions of Eenrm! or-State Government.

S0, keeping in view/the \J.ah ﬁa:-refhﬂinadi?f,wﬁéqqs of the Act of 2019 and
the Companies Act 2013, it is to be seen as to whether an allottee is entitled

s asﬁgned to it under the Companies

4.

by way of deposit or loan or ifi a

to assured returns in a case where he has deposited substantial amount of
sale consideration against the allotment of a unit with the builder at the time
of booking or immediately thereafter and as agreed upon between them,

The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a mmpreh&nswe mechanism to ban the

unregulated deposit schemes, other than deposits taken in the ordinary
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course of business and to protect the interest of depositors and for matters
connected therewith or incidental thereta as defined in section 2 (4] of the
BUDS Act 2019 mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-mentioned
Act that the advances received in connection with consideration of an
immovable property under an agreement or arrangement subject to the
condition that such advances are adiusted:agajnst such immovable property
as specified in terms of the agre_ll _,@w arrangement do not fall within the
ned 'h;,r the Act of 2019.

Moreover, the developer is aisﬁ‘bf:’ nd

term of deposit, which have be
promissory estoppel. As per this
doctrine, the view is that if any pe‘r:;qh ‘has_made a promise and the
promisee has acte uqifl such mmiwand ﬂh&r&d his position, then the
person/promisor s Emind to mmplf swith his nr her promise. When the
builders failed to thmttr ti‘u:lr mmnuﬂnt'lm, a number of cases were filed
by the creditors at liiifere:nhfurunm such as Nikhil Mehta, Pioneer Urban
Land and Infmstruc&@'! ;-:Fiﬂ ulti 1.r “the central government to
enact the Banning of Unre opo vﬁ{;me Act, 2019 on 31.07.2019
in pursuant to theyBanning uf't}mgguw Deposit Scheme Ordinance,
2018, However, the moot question to be decided is as to whether the
schemes floated eal‘]{&r h;,f thE lhl}ﬂPng %ﬁ_\pmmising as assured returns
on the basis of allotment of units are covered by the abovementioned Act or
not. A similar issue for consideration arose before Hon'ble RERA Panchikula
in case Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-2068-
2019) where in it was held on 11.03.2020 that a builder is liable to pay
monthly assured returns to the cumpla'inant till possession of respective

apartments stands handed over and there is no illegality in this regard.
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43. The definition of term ‘deposit’ as given in'the BUDS Act 2019, has the same

meaning as assigned to it under the Companies Act 2013, as per section

2(4)(iv)(i) i.e, explanation to sub-clause (iv), In pursuant to powers
conferred by clause 31 of section 2, section 73 and 76 read with sub-section
1 and 2 of section 469 of the Companies Act 2013, the Rules with regard to
acceptance of deposits by the companies were framed in the year 2014 and
the same came into force on 01.04.2014. The definition of deposit has been

given under section 2 (c] of mg- ove-mentioned Rules and as per clause

) e : -
xii (b), as advance, accc-unted in any manner whatsoever received in

connection with ;unmderﬂ&ﬁ‘n simmovable property under an
agreement or arrangement, nnwtded Eusﬂj adyance is adjusted against such
property in accord ?'\ffﬁh Lﬁéﬂtﬁi'hﬁ"uf ag;‘éﬁn’n;nt or arrangement shall
not be a deposit. there is pr l]'.o this. g}mﬂsmn as well as to the
amounts recewel—%dm‘ headﬁlg"' : BIIH zﬁ‘}d’ the amount becoming
refundable with or without interest due to the reasons that the company
accepting the money @lnokﬁ have p’nﬁéﬂpﬁm permission or approval
whenever required to deal Wpe rties or services for which
the money is takﬂlF then ‘ﬁlE @mﬂ:ﬂt" vedishall be deemed to be a
deposit under these rules however, the same are not applicable in the case
in hand. Though H{ihs:fm‘:n:ﬁ'ﬂéi Fba_t:tl} 5 ; Iqipq: .ﬁecessary permission or
approval to take the sale consideration asadvance and would be considered
as deposit as per sub-clause 2(xv)(b) but the plea advanced in this regard is
devoid of merit. First of all, there is EJ{CI:LISiUI‘i clause to section 2 (xiv)(b)

which provides that under this clause. Earlier,

the deposits received by the companies or the builders as advance were
considered as deposits but w.ef 29.06.2016, it was provided that the

money received as such would not be deposit unless specifically excluded
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under this clause. A reference in this regard may be given to clause 2 of the
First schedule of Regulated Deposit Schemes framed under section 2 (xv) of
the Act of 2019 which provides as under: +

(2] The following shall also be treated as Regulated Depasit
Schemes under this Act namely: -
(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be pun‘ﬁad by the Central
Government under this Act. _

ra _ﬁa{.mslt in advance against allotment
T a”

of immovable property and its ‘was to be offered within a certain
period. However, in view of ﬁk{ng’lﬁl e d:unsideratmn by way of advance,
the builder promised I;Erl:ﬂln aa‘nﬁui‘rtby-%af ﬂ§5ured returns for a certain
period. So, on his faki% fuIﬂ__ th i mﬁgﬁz allottee has a right to
approach the au ﬁy!:;r reﬂﬁqssai ‘af“ﬁ.us ces by way of filing a

complaint.

It is not disputed tth fh&rﬁpqndmt is -‘;1 real estate developer, and it had
abtained registration Kﬁﬁ he Act. E#n the project in question. The
authority under this Act hﬁmﬁg;rﬁmatfﬁ' ting the advances recelved under
the project and its'? variods other aspi ¢ts. So, the amount paid by the
complainants to the%uﬂder is afeguiﬁteﬂﬂﬂpuﬂit ar:cepted by the later from

the former against @ﬁl@ﬂﬁ#l dﬁ_jpt@ﬂm bq trpnstrred to the allottee

later on.

The builder is liable to pay that amount as agreed upon and can't take a plea
that it is not liable to pay the amount of assured return. Moreover, an
agreement defines the builder/buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allottee arises
out of the same relationship and is marked by the original agreement for

sale.
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47, On consideration of documents available on record and submissions made

48.

49,

G.

by parties, the complainants have sought assured return on monthly basis
as per the addendum agreement dated 15.07.2010. Though for some time,
the amount of assured returns was paid but later on, the respondent refused
to pay the same by taking a plea of the Banning of Unregulated Deposit
Schemes Act, 2019, But that Act does not create a bar for payment of
assured returns even after coming into operation and the payments made
in this regard are protected as pmr;,uq;tpn 2(4)(iii) of the above-mentioned

Act. i

E%%assured return from 15.07.2010
till offer of possession @ of 271, Slt}pﬁ'ﬂq,rfhand thereafter @ 165 per sq. fL.
till completion of th Eﬁ:"lld} ng. m-}ﬁuiﬂ?ﬂ‘ﬁ:: staateﬁﬁ@t of account on page no.
35 of reply, an nt of Rs 143 ?Eﬂ} was already paid by the
respondent to the ci p”lalnamt thajl' bEradﬁmtaﬂ while making the payment
of assured return.

The respondent in Ehtlﬂﬁﬁfm fﬁa “an objection that the said
complaint was ﬂledjsigmﬂiui"kh g’il er and the SPA was given only
for instituting the certain litigations i m&tayrts-& Tribunals at New Delhi.
The authority observes matiha£FAﬁdmad 06.08.2019 annexed at page 45

of complaint was g@hgﬁ@?ﬁmﬂt ?'.Ef'. rf‘}.{ilirl.t fArura to SPA holder i.e,
Rajan Arora. Moreover, the para A of the SPA covers all judicial/quasi-

Accordingly, the promoter is i

judicial /tribunals /administrative authority in India. So, the said ebjection
of the respondent is not maintainable.
Directions of the authority

50, Hence, the authority hereby passes thi:s order and issues the following

directions under section 37 of the Act tg ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under
Page 24 of 25



HARERA Complaint No. 1365 0f 2023 &
€5 GURUGRAM e

section 34(f):

L. The respondent is directed to pay the arrears of amount of assured

return at agreed rate to the complainant(s) from October 2018. The
respondent/promoter is directed to adjust the amount of assured
return as already paid.

ii. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from
the date of order after ad;u.ﬁtm?nﬁif outstanding dues, if any.

adim Al
51. This decision shall mutatis m aﬂgﬂy to cases mentioned in para 3 of
this order.

LR,
52. The complaints stand d[s[!ﬁg.ﬂdﬁi S |
53. Files be consigned to registry. =\ L

Dl r {1 b=

i %

vltum.nrﬁa]/f/

'\w |
> Member

Haryana Real MMMﬂW. Gurugram

- Dated: 1$Mfw
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