Complaint No. 3643 of 2023

& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 3643 0of 2023
First date of hearing: 30.11.2023
Date of decision : 07.03.2024
Sh. Ram Niwas Complainant

R/o: Apartment no.2, 3" floor, tower-17,
Zara Aavaas, Sector-104, Gurugram, Haryana.

M /s Perfect Buildwell Pvt. Ltd. Respondent
Regd. Office at: 15t Floor, D 64

Defence Colony, New Delhf—l‘lOO@f}

CORAM: _ _ :

Shri Vijay Kumar Goyal | i - Member
APPEARANCE: | E R A/

Sh. Saurabh Sachdeva (Advocam) g | AN Complainant

Sh. Rahul Singh (Advocate): g\ %7 Respondent
! ORDE’R

,§ QQQQQ

1. The present complamt uda”ted 31082023 has been filed by the
complalnant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the Rules
and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S. No. | Particulars Details
1. Name and location of the | “Zara Aavaas”, Sector 104, Gurugram
project
2. Nature of the project Affordable Group Housing Colony
3. Project area 5.00 acres
4, DTCP license no. o | 12 0f 2014 dated 10.06.2014 valid up
! ,-T,;-to 09.12.2019
5. Name of licensee erfect Buildwell Pvt. Ltd. and 1other
6. RERA  Registered/ t | Registered vide no. 152 of 2017
registered " | |||/ |dated 28.08.2017 valid up to
Za i I a4 122019
7. | Unitno. ‘”f’ g7 ) f170‘32 3rd floor, Tower-17
& | (As per-page no. 34 of the complaint
8. | Unitarea adngeasurmg 1569 sq. ft. (Carpet area) & 89 sq. ft
AN (balcony@r@a)
' (AS‘*DEI" page no. 34 of the complaint)
9. Allotment l,ettex | 24. 10 2015
- i & 8 | (As pérpage no. 21 of the complaint)
10. | Date e %eﬁ&nho%ﬁ i%ag 2016
apartment N4 gm 's(}:(As per page no. 32 of the complaint)
agreement b 2
11. | Date of » F&vw%mg;er;t 09 03.2015
Clearanc%“*w s P ( per page no. 15 of the reply)
12. | Date of apprbv‘él of buildi 5”- 122014
plan ¢ | D] | ~ (Taken from another complainant of
\7UIN .| the/same project)
13. | Possession clause 1. Possession
3
“Unless a longer period is permitted by
the DGTCP or in the policy and subject
to the force majeure circumstance as
stated in clause 16  hereof,
intervention of statutory authorities,
receipt of occupation certificate and
timely compliance by the apartment
buyer(s) of all  his/her/their
obligations, formalities and |
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documentation as prescribed by the
developer from time to time and not
being in default under any part of this
agreement, including but not limited
to timely payment of instalments of
the total cost and other charge as per
the payment plan, stamp duty and
registration charges, the developer
proposes to offer possession of the
said apartment to the apartment
buyer(s) within 4 (four) years from
the date of approval of building
plans or grant of environment
 clearance, whichever is later......."”
Taken from another complainant of
the same project)

9:03.2019

Dué,date to be calculated from the

14.

\o 4 ¥ ,_.-;late ‘'of, environment clearance i.e.,
IS d =1 09.03, 2015 being later)
15. | Total saLg conﬁlderatlon ~Rs.23 20;500 /-
: Vd (AS per SOA on page no. 38 of the

8 | complamt)
| Rs:24,08,385/-
A "'e@SOA on page no. 38 of the

16. Amountg‘ %n;ﬁd
complam@t

17. | Occupation N ertifi 01‘1 2019
completion certlﬁcatae dh gt (A? per page no. 26 of the reply)
18. | Offer of possesm@p

19. | Physical
possessiofi - | [ ™| |/ (As perpage no.28 of the complaint)

B. Facts of the complaint:

3. The complainant has made the following submissions in the complaint:

. The complainant, Sh. Ram Niwas is a peace loving and law-abiding
citizen of India, who nurtured hitherto an un-realized dream of
having his own house in upcoming societies with all facilities and

standards, situated around serene and peaceful environment.
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The grievances of the complainant is related to breach of contract,
false promises, gross unfair trade practices and deficiency in the
services committed by the respondent, Perfect Buildwell Private
Limited in regard to apartment no. 2, 3™ floor, tower-17
admeasuring 569 sq. ft. carpet area and 89 sq. ft. balcony area in the
project ‘Zara Aavaas’' at sector-104, Gurugram bought by the
complainant, paying his hard earned money.

That the respondent and its associate company is in the possession

of the land measuring- af ximately 5 acres situated in revenue

estate of sector-104, . The department of Town and

Country Plannmg,&Hax:yaha [DTCP) has granted a license no. 12 of

Bl
s

2014 dated 1{1 06 2014 for ‘f%éﬁuetmn and developing an
affordable grog,tp housmg i&i%ny as per the Affordable Group
Housing poltcy, 2013 I 8§ 1 1

That the complamant has pald R§24*08 385/- till 2018 which is
100% amount 111 regar& to Sald a[:i;artment but the respondent gave
the actual physwal passessmh of tlge ayartment after a delay of more

than one year desplte recelvmg all payments The respondent has

_"_‘fmns rlghtfully and legally, by not

giving delay possessmn chag,:ge& of the apartment booked by the
complainant till'date. The date of off"er of possession was 09.03.2019
as per the Affordable Group Housing Policy, 2013 but the respondent
handover actual physical possession on 29.05.2020.

At present stage, the complainant pleads that though the lawful,
rightful and legitimate possession of his apartment is handed over to
him but delayed possession charges at the prescribed rate as per the
Act, 2016 is not given to him. It is pertinent to mention here that the
respondent is charging maintenance charges of Rs.3/- per sq. ft.
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which is totally illegal and in violation of Affordable Housing Policy,
2013 which are liable to be refunded to the complainant. The
complainant has lost faith in the respondent, but he has faith and
believes that through the Hon'ble Authority his rights will be

protected and ensured. Hence, the present complaint is filed.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

5.

i.

ii.

On

Direct the respondent toii:p@ay delayed possession charges at the

prescribed interest per : ﬁ*eim the due date of possession i.e,,
09.03.2019 to 29.05.2020: 1+ 1
Restrain the respendént{ro t"nghargmg of maintenance charges and
deducting mamgenance%cﬁa{% front pre -paid electricity meter of

the complalnant

the date  “of hearmg, :th'ie authority explained to the

respondent/promo‘ter abc:ut theﬁgcontr%ventlons as alleged to have been
committed in relatlon‘to s’eggten :llwgg) @a] of the Act to plead guilty or not

to plead guilty. N
D. Reply by the lggespondgnt T

I v E sl O g.. 5%

Tl

6. The respondent has conte%teﬁ the mmﬁlaint ‘on the following grounds:

a.

That at the very outSet it 1& ‘submitted that the present complaint is
not malntalnable or tenable in the eyes of law. The complainant has
misdirected themselves in filing the above captioned complaint
before the Authority as the subject matter of the claim does not fall
within the jurisdiction of the Authority.

That the present complaint has been filed against the Affordable
Group Housing project namely, Zara Aavaas which comprises of 19

towers/residential blocks on 5 acres. The project has been
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developed in phased manner and the current complainant comprises
of allottee of phase 1 of the project. Phase 1 of the project was
completed under the License No. 12 of 2014 dated 09.06.2019
renewed vide Memo No. LC-3048/Asstt(AK)/2019/25235 dated
10.10.2019. The building plans were approved vide Memo No. ZP-
1005/SD(BS)/2014/27657 dated 08.12.2014. Further the
environmental clearance for construction of the Affordable Group
Housing Colony was receivgd{vide Memo No. SEIAA/HR/2016/280
dated 09.03.2015. 12

c. That the construction o

'éct thereafter was conducted by the
respondent by abld@g ‘all fterms of the approvals so received.
i ‘E‘Eem 9?3'?&%2016 and HRERA Rules, 2017
the respondent, dyly apphed for the R’ER@A registration and the same

Further upon

was received, by the respendent vide Memo No. HRERA
(Reg. )483/2017/751_@ dal:edwf28 68 20L’7 ‘The RERA registration No.
g i

) ]gctisRegd;No 152 of 2017.

d. That the respondent Qaﬂ’ appli%ﬁ far the Occupation Certificate vide

application dated 09@@@4%2019 and duly received the Occupation

Certificate from th lTI‘ﬁ§ @urugram on 04.12.2019. After the

receiving of th.e Occu Qatlon Ceruﬁcate the respondent offered the
possession in phased manner and as per the Affordable Group
Housing Policy, 2013.

e. That after receiving the OC dated 04.12.2019, the respondent vide
letter for offer of possession dated 29.05.2020 directed the
complainant to take possession of the unit and to further clear all
dues. However, the complainant chose to delay the matter on one
pretext and another. The complainant was duty bound to take the

possession of the residential unit within 2 months of OC however,
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complainant delayed the physical taking over without any reason.
The respondent constantly followed up with the allottees however,
the complainant intentionally delayed taking physical possession.

f. That the complainant has to adhere by the terms and conditions of
the agreement for the transaction regarding the unit of the
complainant. As per the apartment buyer’s agreement the

complainant had to make payments for electricity connection

charges, power backup ch &es piped gas charges, etc. vide clause

1ands raised under the heads of IFSD
"§}t] administration charges, meter
connections chargeg ~ad0dnee_. el%ctnaty consumption deposit are

within the terms Q;ath@ gpa ﬁfr%ﬁi& buyer s agreement and nothing
Sl ;
illegal has ever been demanded from the@omplalnant

g. That no cause;%of acti nggar se a amst*the respondent which could
P gse B8

have resultedm f%m'

T»éo

the reSerit comtplamt That the complaint is
I’I:i Zé«nt‘iv xﬁah(:lous intent and is not

frivolous, il mgtiv { edﬁ
maintainable. It is, ﬁlgther s%bmltted‘ that the complainant has very
strategically and deceltfully ﬂied” the present complaint. Thus, on
this ground zaloﬁe ﬂ$ @nrpl%mt %s liable to be dismissed and the
complalnant should be penajlsed %ﬁn order to establish precedent to
avoid any malicious litigation.in the future-of similar nature.

h. That the complainant has got no locus standi or cause of action to
file the present complaint. The present complaint is based on an
erroneous interpretation of the provisions of the Act as well as an
incorrect understanding of the terms and conditions of the said
Affordable Group Housing Policy, 2013.

i. That the complainant is misdirecting the Authority by reading few

clauses of the buyer’s agreement saying that the maintenance of the
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project of 5 years will be of the respondent. Clause 7.8 of the buyer’s
agreement specifically states that operational costs like cost of
operation, upgradation, addition and/or replacement of the lifts,
firefighting system, sewage treatment plants, common area lighting,
water supply charges, garbage disposal charges, charges for cleaning
and upkeep of internal pathways, green area, roads, common areas
and drainage system, general watch and ward of the said
colony/building etc., shall\be borne and paid by the apartment
buyers and the develope hall

j. That the various contenﬁ&ﬁ_;'
baseless, vague, wrm;g, andfdrgated to misrepresent and mislead the
Authority for m@&reas?ons §ta?}e&t above That it is further submitted
that none of the relle% a; ﬁyed ?forf by the complainant are
sustamable,?m the eyes of lgw gHepce the complaint is liable to be
dismissed with sgmp%mnon; ot' e%emplary cost for wasting the
precious tlme anck gbffortsl of the Authonty That the present
complaint is an uttei‘ qbuse@g‘gf“the ﬁmcess of law, and hence deserves
‘“ise,

to be dlsmlssed et

- _—— T

7. Copies of all the relevant documents have been filed and placed on
record. Their authentl_mty%ls ;ot in dispute. Hence, the complaint can be
decided on the basisvof” thogse'limdis:puted documents and submissions
made by the parties.

E. Jurisdiction of the authority:

8. The respondent has raised a preliminary submission/objection the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial
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as well as subject matter jurisdiction to adjudicate the present complaint
for the reasons given below.
E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within th_g__‘ planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal with
SRR 4

'y,

ot ¢
;S0 W

u_g&owges that the promoter shall be

responsible to the allottees as’per agreement for sale. Section 11(4)(a) is

-

reproduced as hereunder:

Section 11..... Y AdBER R
(4) The promoter shall-. BEERRER/Y
(a) be responsible for. all obligations, responsibilities and functions under the

provisions of this Act ‘or ‘the-rules and regulations made thereunder or to the
allottees as per the agreement’ or sale, '-b;jj;w”the association of allottees, as the
case may be, till the conveyance of dll the apartments, plots or buildings, as the
case may be, to the allottees, o thé cdmmon dreas|to the association of allottees

SERSTIRR
T T
S
g

or the competent a@g:t"&;ér@,, as th tﬁg-‘i@"ty Bet
Section 34-Functions of the Authority:

promoters, the allottees.and the_real_estate agents under this Act and the rules
and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has

34(f) of the Act provides ta engureﬁéo?hp}iainge of the obligations cast upon the

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a
later stage.

F. Findings on the relief sought by the complainant:
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F.I Direct the respondent to pay delayed possession charges at the
prescribed interest per annum from 09.03.2019 to 29.05.2020
9. In the present complaint, the complainant has taken the physical

handover of the unit on 29.05.2020 and is seeking delay possession
charges from the due date of possession i.e., 09.03.2019 to 29.05.2020 as
provided under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, — __ ="

d _"’v"""f;"not intend to withdraw from the
oter, interest for every month of delay,
atsuch rate as may be prescribed.”

(Emphasis supplied)

Provided that where an Sl
project, he shall be paid, by

till the handing over of t&g.poss 10}
2.2 T AYHG

: . %

_ & '_ "“;.- (e '&%r.: ““2 %
10.Clause 3.1 of the l:fii)gf:rs@gre:a%%enfé “provides for handing over of

possession and is reproduced below: .

3. Possession .. { § X

“3(1) Unless a longer period is pg_rmfﬁted,_by the DGTCP or in the policy and subject
to the force majeure.circu stances as stated in clause 16 hereof, intervention of
statutory authorities, _rg;é;% of occl pa&an certificate and timely compliance by
the Apartment Buyer(s), of..all ‘his ;herfthgfh~'bb!igations, formalities and
documentation as prescribed by,the Developer from time to time and not being in
default under any part of“’thi.;;;@gf{g@gne “including but not limited to timely
payment of instalments of the | otal 'C;Q,g;,§a%gi_:_gtherigharges as per the payment
plan, stamp duty and re, ra%jpgj? c g&ge.? the developer proposes to offer
possession of the Said A r@g\%},t the Apartment Buyer(s) within 4 (four)
years from the date of approyal of building plans or grant of environment
clearance, whichever is later..” | =

ML W B N (Emphasis supplied)

11. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4) and
(7) of section 19, the “interest at the rate prescribed” shall be the State Bank of
India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time for

lending to the general public.

12. The legislature in its wisdom in the subordinate legislation under the

13.

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest-so determined by the legislature, is
PRSI D

reasonable and if the said Tul lowed to award the interest, it will
V3.

ensure uniform practice in all’the

Ses.

Consequently, as p&erlwe f;;?f t}}e State Bank of India ie,

Argine

PN *Y;;_‘ o 2 .
https://sbi.co.in, thg,,m”éu"g nal cost wggl'end;&ir&g rate (in short, MCLR) as on

date i.e, 0703202% is 8.85%. &ggordi%g}jxgthe prescribed rate of
interest will be r@a;gﬁlal cgﬁt Ql’ l-gndinggatqfd% i.e., 10.85%.

}
/4
v

14. The definition oftgéw ‘int@frét ; dgflr;edﬁﬁ_ﬂer section 2(za) of the Act
\ < 8 B U 8~/

i

Chgtsgeﬁble from the allottee by the

| ) i F

provides that the rate.of interest
" - 3 "5&___‘ ‘&2)_‘&%‘ -

,;_‘.Sh

promoter, in case of aefé‘iﬁt 3] H;:_e'--é%ﬁaf»to the rate of interest which

T T— piE

the promoter shall be liable to pay th% allottee, in case of default. The

o
: -
13 - i
- s
e i i i
. . :

“(za) "interest" means.the rates of interest:payable:by the promoter or the allottee,
asthe casemaybe— | |1 < | L =3¢ "

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

EE /R B
relevant section iéér'é;pr_gd'éce“

15. Therefore, interest on the delay payments from the complainant shall be

1%

charged at the prescribed rate i.e., 10.85% by the respondent/ promoter
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which is the same as is being granted to it in case of delayed possession
charges.

On consideration of the circumstances, the documents, submissions made
by the parties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue
of clause 3.1 of the agreement executed between the parties on
06.06.2016 the possession of the Sub]ect apartment was to be delivered

within 4 years from the deg; of s tion of building plans or receipt of

failed to handover posseSSIO;l of the“sub]ect apartment within prescribed
time. Accordmgly it 1s the failure of th&respondent/promoter to fulfil its
obligations and nesponSIblhties as per .;:he agreement to hand over the
possession w1thm t_he gtlpulaged pe%'lod The authority is of the
considered view that therg 18 de}ay‘ﬁ’bn the part of the respondent to offer
of possession of the allotte% ‘unit to the complainant as per the terms and
conditions of the buyﬁerSEreement daéed 06._09.2016 executed between
the parties. . _

Accordingly, the; non-compliance_of *t’lie mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
ie, 09.03.2019 till offer of possession (14.02.2020) after obtaining
occupation certificate plus two months i.e., 14.04.2020 or actual taking
over of possession i.e., 29.05.2020, whichever is earlier at prescribed rate
i.e., 10.85 % p.a. as per proviso to section 18(1) of the Act read with rule
Page 12 of 14
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15 of the rules. The offer of possession after obtaining occupation
certificate plus 2 months i.e., 14.04.2020 being earlier, the complainant is
entitled for delayed possession charges from 09.03.2019 to 14.04.2020.
18. During proceedings of the day dated 07.03.2024, both the counsels for
the parties have brought to the notice of the Authority that the
conveyance deed has been executed for the subject unit and the same has
been placed on record by the counsel for the complainant on 11.03.2024.

FII Direct the respondent not to charge maintenance charges and
deduct maintenance charges from pre-paid electricity charges.
19. The respondent in the present matter is charging Rs.3/- per sq. ft. under

the head of maintenance charges only Moreover clause 4(v) of the policy,

2013 talks about maintenance of colony after completion of project:

A commercial component of 4% is bemg allowed in the project to enable the
coloniser to maintain the colony free-of-cost for a period of five years from the
date of grant of occupation certificate, after which the colony shall stand
transferred to the “association of apartment owners” constituted under the
Haryana Apartment Ownership Act 1983, for maintenance. The coloniser shall not
be allowed to retain the maintenance of the colony either directly or indirectly
(through any of its agencies) after the end of the said five years period. Engaging
any agency for such maintenance works shall be at the sole discretion and terms
and conditions finalised by the “association of apartment owners” constituted
under the Apartment Ownership Act 1983.

As per the order issued by DTCP, Haryana vide clarification no. PF-
27A/2024 /3676 dated 31.01.2024, it has been very clearly mentioned
that the utility charges (which includes electricity bill, water bill,
property tax waste collection charges or any repair inside the individual
flat etc.) can be charged from the allottees as per consumptions.
Accordingly, the respondent is directed to charge the
maintenance/use/utility charges from the complainants-allottees as per
clarification by the Directorate of Town and Country Planning, Haryana
vide clarification dated 31.01.2024.

G. Directions of the Authority:

e
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20. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i

il.

iil.

The respondent is directed to pay interest to the complainant against
the paid-up amount at the prescribed rate of 10.85% p.a. for every
month of delay from the due date of possession i.e.,, 09.03.2019 till
offer of possession (14.02. 2020) after obtaining occupation certificate
plus 2 months i.e.,, 14.04. 2020-:‘be1ng earlier at the prescribed rate i.e,,

10.85 % p.a. as per provns{g;tq_:_ﬁég;tlon 18(1) of the Act read with rule
15 of the rules. | 1)

The respondent shall not ;(;H:arge anything from the complainant
which is not the part of the buyer’s agreement or provided under
Affordable Housing Poliey.

The rate of interest chargeable from the allottee(s) by the promoter,
in case of default shall be charged atthe prescribed rate i.e,, 10.85%
by the respondent/promoterwhmh is the same rate of interest which
the promoter shall be llable to-pay the allottee, in case of default ie.,

the delayed possession char_gesfas per section 2(za) of the Act.

21. Complaints stand disposed of.

22. File be consigned to registry.

M’ — -
(Vijay Kum

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 07.03.2024
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