W L8 Ve ih. .4 Complaint No. 3661 of
GURUGRAM 2023 and 1 other
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
[ Date of Decision: | 07.03.2024 |
NAME OF THE BUILDER PERFECT BUILDWELL PRIVATE LIMITED
PROJECT NAME “ZARA AAVAAS”
S. No. Case No. Case title APPEARANCE
1. | CR/3661/2023 Gourav Kumar Singla Shri Saurabh Sachdeva
VIS Advocate and
Perfect Buildwell Private | g Ankur Berry Advocate
2. | CR/3767/2023 _ Afsar Jahan Shri Saurabh Sachdeva ’
V/S Advocate and
Perfect Buildwell Private | s Ankur Berry Advocate
. Limited _ 1

CORAM:
Shri Vijay Kumar Goyal Member

ORDER

1. This order shall dispose of both the complaints titled as above filed
before this authority under Section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
and regulations made there under or to the allottee as per the agreement
for sale executed inter se,

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

Page 1 0f 17



HARERA Complaint No. 3661 of

2OM GURUGRAM 2023 and 1 other

namely, “Zara Aavaas” (Affordable Group Housing Colony) being
developed by the same respondent/promoter i.e, M/s Perfect Buildwell
Private Limited. The terms and conditions of the buyer’s agreements,
fulcrum of the issues involved in all these cases pertains to failure on the
part of the promoter to deliver timely possession of the units in question,
seeking delay possession charges along with interest and other.

3. The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total

paid amount and relief sought-are-'g-ivé-n- in the table below:

Project Name and Perfect Buildwell Private Limited at “Zara Aavaas” |
Location : si,tuated in Sector- 104, Gurugram.

Possession Clause: -
3. Possession
3.1

“Unless a longer period is permitted by the DGTCP or in the policy and subject
to the force majeure circumstance as stated in clause 16 hereof, intervention
of statutory authorities, receipt of occupation certificate and timely
compliance by the \apartment buyer(s) of all his/her/their obligations,
formalities and documentat:on as prescribed by the developer from time to
time and not being in default under any part of this agreement, including but
not limited to timely payment of installments of the total cost and other
charge as per the payment plan, stamp duty-and registration charges, the
developer proposes to offer possession of the said apartment to the
apartment buyer(s) within 4 (four) years from the date of approval of
building plans or grant of environment clearance, whichever is
later......."

Occupation certificate: - 04.12.2019

Complaint CR/3661/2023 CR/3767/2023
No. & Case Gourav Kumar Singla Afsar Jahan
Title V/S V/S
Perfect Buildwell Private Perfect Buildwell Private
Limited Limited ’
Reply status 01.12.2023 01.12.2023
Unit no. 18097 17083

[As per page no. 34 of the [As per page no. 35 of the

{&/ complaint] complaint]
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F Area 569 sq. ft. (Carpet area) &89 | 569 sq. ft. (Carpet area) & 89 sq.
admeasuring sq. ft. (balcony area) ft. (balcony area)
[As per page no. 34 of the [As per page no. 35 of the
complaint] complaint]
Date of 01.12.2015 01.12.2015 il
apartment | [As per page no. 30 of the [[As per page no. 32 of the
buyer’s complaint] complaint]
dagreement
Due date of 09.03.2019 09.03.2019
handing (Due date to be calculated 4 (Due date to be calculated 4
over of years from the date of years from the date of
possession environment clearance i.e, environment clearance ie,
09.03.2015, being later) 09.03.2015, being later)
Offer of 2301202071 23.01.2020
possession (As per page no.29 ofthe. | (As per page no. 29 of the reply)

Xooe 01.03.2020

Physical 05.02.202¢ ol
handoverof | (As per pagé’fio.'ﬁ#.%’ufatﬁe " [As per page no. 28 of the
the unit complaint il SRR 6N complaint]
Total [SC; Rs.2: 20,500/5 175, 7.0 "\ TSC: Rs.23,20,500/-
Consideratio |(As per.payment plan on page (As.-per payment plan on page
n/ no. 60.of rﬁvélomplaiﬁt) T4 no.:60 of the complaint)
Total § AP; Rs.23,34,053/- . L AP: Rs.24,73,067 /-
Amount paid |(As i)er;SiA on page ne. 62 of | (As per ledger account on page
by the the complaing), = = | | 10. 37-38 of the reply)
complainant L %\
(s) LanNd | - 4
The complainants in thé:gh@tr;g“"com’glagﬂ(gxha'?e«}gought the following reliefs:

1. Direct the respondentito ‘Pay-delayed. possession charges at the prescribed |
interest per annum fromi~the~ qii’é‘*‘”gétewﬁf possession i.e., 09.03.2019 to
05.02.2020. 2|

2. Restrain the respondent f ]

|___ charges from pre-paid electricity meter of the cg plainant.

Note: In the table referred above, certain abbreviations have been used.

They are elaboratec as follows: '~ =

Abbreviation Full form .~ '~ . . .

TSC Total Sale consideration

AP Amount paid by the allottee(s)

.k

The aforesaid complaints were filed against the promoter on account of
violation of the apartment buyer’s agreement and allotment letter against
the allotment of units in the project of the respondent /builder and for not
handing over the possession by the due date, seeking award of

possession along with delayed possession charges.
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. It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder.

. The facts of all the complaints filed by the complainant(s)/allottee(s) are

also similar. Out of the above—mgntloned case, the particulars of lead case

RN
‘zmg) consideration for determining the

raﬁdélayed{ possessmn charges along with

Qm PSRRI

A. Unitand proj"éct related detalls

. The particulars of unﬁ details, sale censideratlon the amount paid by the
complainant, date of p:roposed handing over the possession, delay period,

rig tabular form:

U' .

if any, have been detaﬂed in the Fqllo '

S. No. | Particulars N\ ”{ *?"*““* _qtalls '
1. |Name and location-of the[“Zara Aavaas”, Sector 104,
project & ww w-Gurugram
2. | Nature of Eﬁejgrq'.“ "~ |'Affordable Group Housing Colony
3. |Project ar®3 =~ ° = 6.00 acres
4. |DTCPlicenseno. | | |/ _|'12)of 2014 dated 10.06.2014 valid
: \ upto 09.12.2019
5. | Name of licensee Perfect Buildwell Pvt. Ltd. and
lother
6. |RERA Registered/ not | Registered vide no. 152 of 2017
registered dated 28.08.2017 wvalid up to
31.12.2019
7. | Unit no. 18097, 9t floor, Tower-18
(As per page no. 34 of the
complaint)
8. | Unit area admeasuring 569 sq. ft. (Carpet area) & 89 sq. ft.
(balcony area) |
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(As per page no. 34 of the
complaint)
9. | Allotment letter 24.10.2015
(As per page no. 27 of the
complaint)
10. |Date of execution of|01.12.2015
apartment buyer's | (As per page no. 32 of the
agreement complaint)
11. [Date of Environment|09.03.2015
Clearance (As per page no. 15 of the reply)
12. | Date of approval ofbu1ldmg 08.12.2014
plan FIROREN -;[Taken from another complainant
i of the same project)
13. | Possession clause

2= T
2

fjf*"’"%ubject to
J|élrcumstance as stated in clause 16

L hr;,(her/th eir
[formdlities and documentation as

AN )? Possession
1 (e 2

%,fL\“UHIESS a longer period is permitted

by the DGTCP or in the policy and
the force majeure

‘s:heneof intervention of statutory
authorities, receipt of occupation
certific icate and timely compliance
by lrhe apartment buyer(s) of all
obligations,

| agreement,
|limited ' to  timely payment of

I'prescribed by the developer from
| ﬁme ‘to /time and not being in

faalt under any part of this
including but not

instalments of the total cost and
other charge as per the payment
plan, stamp duty and registration
charges, the developer proposes
to offer possession of the said
apartment to the apartment
buyer(s) within 4 (four) years
from the date of approval of
building plans or grant of
environment clearance,

whichever is later....... i
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(As per page no. 39 of the
complaint)
14. | Due date of possession 09.03.2019
(Due date to be calculated 4 years
from the date of environment
clearance i.e., 09.03.2015 being
later)
15. | Total sale consideration RS.PB,ZO,SOO/-
(As per payment plan on page no.
60 of the complaint)
16. | Amount paid by the Rs.24,08,385/-
complainant /7 -\ (As per SOA on page no. 62 of the

| complaint)
17. | Occupation Certificate/ | 04.12.2019
completion certificate’ " | (As per page no. 26 of the reply)
18. | Offer of possession . /" [23.01.2020

___ [(As|per page no. 29 of the reply)
19. | Physical handover of | 05.02.2020
possession (As| per .page no. 61 of the
complaint)

B. Facts of the complaint: |
8. The complainant has"*-n_iéde the deloWir’lig.submissions in the complaint:
. The complainant, Sh. Gouray Kumar Singla is a peace loving and law-

abiding citizen of India, who nurtured hitherto an un-realized dream

of having his own house in upcomi

g societies with all facilities and
standards, situated around serene aq

d peaceful environment,

Il. The grievances of the complainant is related to breach of contract,

false promises, gross unfair trade practices and deficiency in the
services committed by the respond| nt, in regard to apartment no.
18097, 9t floor, tower-18 admeasuritng 569 sq. ft. carpet area and 89
sq. ft. balcony area in the project Zara Aavaas’ at sector-104,

Gurugram bought by the complail?ant, paying his hard earned

rh/ money.
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IIl. That the respondent and its associate company is in the possession

of the land measuring approximately 5 acres situated in revenue
estate of sector-104, Gurugram. The department of Town and
Country Planning, Haryana (DTCR) has granted a license no. 12 of
2014 dated 10.06.2014 for construction and developing an
affordable group housing colony as per the Affordable Group
Housing policy, 2013.

IV. That the complainant has paxd Rs.23,34,053/- till 2018 which is

100% amount in regard d ia;bartment but the respondent gave

the actual physical poss@ﬁdﬁ@ﬁhe apartment after a delay of more

than one year despite regeivi' g qll payments. The respondent has
failed to perfomn;his*part o 0 ﬂ%ﬁhons rightfully and legally, by not
giving delay: 905885510nbc\ﬁaﬁrlges of the ‘apartment booked by the
complainant t111 date The date af offer ef possession was 09.03.2019
as per the Aﬁ’ordable ’Group Hov.{smg Polii:y 2013 but the respondent
handover actual physﬂ:all possesslonon 05.02.2020.

V. At present stage, thq comp]ama.r}t pleads that though the lawful,
rightful and legltlmate pnssessitm ‘of his apartment is handed over to
him but delayed@oss?sﬁan cﬁarges a’t the prescribed rate as per the
Act, 2016 is not gwen to. hlm It is. perlment to mention here that the
respondent is.-ehapging .mamténa‘nce ‘charges of Rs.3/- per sq. ft.
which is totally illegal and in violation of Affordable Housing Policy,
2013 which are liable to be refunded to the complainant. The
complainant has lost faith in the respondent, but he has faith and
believes that through the Hon'ble Authority his rights will be
protected and ensured. Hence, the present complaint is filed.

C. Relief sought by the complainant:

9. The complainant has sought following relief(s):
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i.

ii.

10.0n

Direct the respondent to pay delayed possession charges at the
prescribed interest per annum from the due date of possession i.e.,
09.03.2019 to 05.02.2020.

Restrain the respondent from charging of maintenance charges and

deducting maintenance charges from pre-paid electricity meter of

the complainant.

the date of hearing, the authority explained to the

respondent/promoter about th,ehcontraventlons as alleged to have been

committed in relation to seétib% '

.?

t@) [@) of the Act to plead guilty or not

to plead guilty. kﬁ 3;‘,;,*::::;:#
D. Reply by the respon;iegbp Vi '

11. The respondent haswnteﬁed.tﬁe gomﬁlamt on the following gmunds

not mamtama}a]q or tenable in the eyes oflaw The complainant has
misdirected th\ernsell.tesnn fllipglthe above captioned complaint
before the Authqmty“as the sub;ectwfnatter of the claim does not fall
within the ]urlsd?i?:tion pf Ehe Authm'lty

That the present complam'b*'has ‘been flled against the Affordable
Group Housmg pm]e%t namely, Zai'a Aavaas which comprises of 19
towers/reSIdentlal hlocks on 5 acres. The project has been
developed m--ph\ased manner.and the current complainant comprises
of allottee of phase 1 of the project. Phase 1 of the project was
completed under the License No. 12 of 2014 dated 09.06.2019
renewed vide Memo No. LC-3048/Asstt(AK)/2019/25235 dated
10.10.2019. The building plans were approved vide Memo No. ZP-
1005/SD(BS)/2014/27657 dated 08.12.2014. Further the

environmental clearance for construction of the Affordable Group
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Housing Colony was received vide Memo No. SEIAA/HR/2016/280
dated 09.03.2015.

c. That the construction of the project thereafter was conducted by the
respondent by abiding all terms of the approvals so received.
Further upon the enactment of Act of 2016 and HRERA Rules, 2017
the respondent duly applied for the RERA registration and the same
was received by the respondent vide Memo No.
HRERA(Reg. J483/2017/751 dated 28.082017. The RERA

f}:he project is Regd. No. 152 of 2017.

registration No. of the pﬁm
d. That the respondent ha@&‘«@pﬂed for the Occupation Certificate vide

application dated. 09‘04’2619 and duly received the Occupation
Certificate from ’che"“sif)'l‘ﬂffj ;__;pgrran} ‘on 04.12.2019. After the

My
G
receiving of the @ccupation Ceruflcate the respondent offered the

possession in p}]ased manner and as per the Affordable Group
Housing Policybl.’ﬂls

e. That after recelving e} OC*dated 04 12 2019, the respondent vide
letter for offer of rpossesswn 'dated 23.01.2020 directed the
complainant to take possessum ‘of the unit and to further clear all
dues. Howevgr a&he P ?lé'lrfént c{hose to delay the matter on one

pretext and anothér The complamant was duty bound to take the

possession of the residential unit'within'2 months of OC however,
complainant delayed the physical taking over without any reason.
The respondent constantly followed up with the allottees however,
the complainant intentionally delayed taking physical possession.

f. That the complainant has to adhere by the terms and conditions of
the agreement for the transaction regarding the unit of the
complainant. As per the apartment buyer’'s agreement the

f&’ complainant had to make payments for electricity connection
Page 9 of 17




Complaint No. 3661 of
2023 and 1 other

charges, power backup charges, piped gas charges, etc vide clause

2.4. Thus, any payments or demands raised under the heads of IFSD

(Interest Free Security Deposit), administration charges, meter
connections charges, advance electricity consumption deposit are
within the terms of the apartment buyer’s agreement and nothing
illegal has ever been demanded from the complainant.

. That no cause of action arose against the respondent which could
have resulted in filing of thg;p{esent complaint. That the complaint is

ith malicious intent and is not

frivolous, ill motxvated

maintainable. It is furt}fg?!{g itted that the complainant has very

b,:[
strategically and dgcg;tﬁ;;j'lylﬁledhlthe present complaint. Thus, on
this ground alﬂne the curﬁ m't"is flable to be dismissed and the

complainant should be penahsed in order to establish precedent to

avoid any mah_méus li gati@n mth# futnre of similar nature.

. That the comp’laﬁ‘lan,‘: has get no hocus standi or cause of action to
file the present..comillamt rl‘he qresent complaint is based on an
erroneous 1nterpretaﬁ10n of”thp provlslons of the Act as well as an
incorrect understandmg of the terms and conditions of the said
Affordable Gmuj& Ho%smg.Polfcy, 013.

That the complamant is mlsdlrecpng the Authority by reading few

clauses of the buyer’s agteement éaymg that the maintenance of the
project of 5 years will be of the respondent. Clause 7.8 of the buyer’s
agreement specifically states thé;t operational costs like cost of
operation, upgradation, addition and/or replacement of the lifts,
firefighting system, sewage treamllent plants, common area lighting,
water supply charges, garbage disposal charges, charges for cleaning
and upkeep of internal pathways, green area, roads, common areas

and drainage system, general watch and ward of the said
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colony/building etc., shall be borne and paid by the apartment
buyers and the developer shall not be liable to pay the same.

j.  That the various contentions raised by the complainant are fictitious,
baseless, vague, wrong, and created to misrepresent and mislead the
Authority for the reasons stated above. That it is further submitted
that none of the relief as prayed for by the complainant are
sustainable, in the eyes of law. Hence, the complaint is liable to be
dismissed with 1mp051t1q11wof exemplary cost for wasting the

_fs L-',-'t'

precious time and eﬂ‘e-‘. ", f:fﬂle Authority. That the present

A S o
b S

. gf,@hé process of law, and hence deserves

complaint is an utter ab

to be dismissed. j ’ﬁ { Y4 N\
F 4 '-i.'."' 5 &..-Qma... o 5
12. Copies of all the relevant documents have been filed and placed on
T

record. Their authentlcn:y is not in dlspute Hence, the complaint can be

decided on the basis of those undlsputed documents and submissions
{ . . !' '][ .1

made by the partle_s:

E. ]urlsdlctlomotthe : utﬁonty* | &
13.The respondent has“ratﬁea a ig;r,elupmary submission/objection the
authority has no ]urlsdlctu‘)"ﬁ"te*eﬁf& rtain the present complaint. The
objection of the rgsénde?t mgarﬂmg?e]ection of complaint on ground
of jurisdiction stands rejeqted 'Ehe authority observes that it has
territorial as welI \as/ ‘subject matter furtsdlction to adjudicate the present

complaint for the reasons given below.

E.I Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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HARERA Complaint No. 3661 of

Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E.Il Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11.....

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules-and;regulations made thereunder or to the
allottees as per the agreement for.sale; or'to the association of allottees, as the
case may be, till the conveyan e %ﬂ]&%{;ﬁ apartments, plots or buildings, as the
case may be, to the allottees, ag{' i%‘drﬂ’zﬁwﬂ areas to the association of allottees

or the competent authori ,gs the __qs‘e.i__ﬁjay_ 'Pe;. :

Section 34-Functions of the Authority: " . "
34(f) of the Act provides to’ ensure compliance.of the obligations cast upon the
promoters, the allgttees and the'real estate agents under this Act and the rules
and regulations made thereunder. ' '

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdict'iolnl to Q§ciQe the complaint regarding non-compliance
of obligations by thepron{oter léavi;;g a.sid.e éompensation which is to be
decided by the adjﬁdi{;fatijpg_ ('_)fﬁ‘cer’ if ﬁ_ur__sued by the complainant at a

later stage.

F. Findings on the re et%o‘u ht by the complainant:
F.I Direct the respondent to pay:delayed possession charges at the
prescribed interest per annum from 09.03.2019 to 05.02.2020

15.In the present ;cq@pl_dihtj the complainant has taken the physical

handover of the unit on 05.02.2020 and is seeking delay possession
charges from the due date of possession i.e., 09.03.2019 to 05.02.2020 as
provided under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —
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Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over of the possession, at such rate as may be prescribed.”
(Emphasis supplied)

16.Clause 3.1 of the buyer’s agreement provides for handing over of

possession and is reproduced below:

3. Possession
“3(1) Unless a longer period is permitted by the DGTCP or in the policy and subject
to the force majeure circumstances as stated in clause 16 hereof, intervention of
Statutory authorities, receipt of occupation certificate and timely compliance by
the Apartment Buyer(s) of all his/her/their obligations, formalities and
documentation as prescribed by-the-Déyeloper from time to time and not being in
default under any part of this Agreement, including but not limited to timely
payment of installments of cheigg 5

\and other charges as per the payment
plan, stamp duty and registration; ¢ %ﬁ’ge&; the developer proposes to offer
possession of the Said Apartment ke the Apartment Buyer(s) within 4 (four)
.4 [AYE ™ .
years from the datelyf_qﬁprggg{go&“ uﬂdi{i,g plans or grant of environment
clearance, whichever islater.,” = v
AL Ye 4 (Emphasis supplied)

17. Admissibility of deilay pds&e‘s’sioﬁ charges at prescribed rate of
interest: Provisé’_ tg sfectioﬁ EB provjdeg that-where an allottee does not
intend to w1thdrawjfremthatpraject, he shallbe paid, by the promoter,
interest for every mgnthqf d,elay, u]l thehandmg over of possession, at
such rate as may be p?’esé‘ﬁheda;;gﬁf*hg&been prescribed under rule 15
of the rules. Rule 15 Il;;las Qeelr}::eprgducedas under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12;)section 18; and sub-sections (4 ) and
(7) of section 19, the !interest at the rate'preseribed” shall be the State Bank of
India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time for
lending to the general public.

18.The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases,

19. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date ie., 07.03.2024 is 8. 85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.

20. The definition of term ‘interest’ as defined under section 2 (za) of the Act
provides that the rate of lnteresq chargeab]e from the allottee by the
promoter, in case of defaul@}g\%ﬁ’_ ll be
the promoter shall be hablé&};p’ K“
relevant section is repmﬂuged jf»éldw

“(za) "interest"” means cﬁe gafe§ qf gw r '?‘ﬁaxdme by the promoter or the allottee,

as the case may bg — e e

Explanation. —Fbﬂfhe‘purpose dfth:s clause— ' ¢

(i) the rate of inte?qsr chargegble ﬁ'om the aﬁattee by the promoter, in case of
default, shaﬂ Be equalito the'rate of im:erqst Which the promoter shall be
liable to pay.the allottee, m}case ofdefmdt /

(ii) the interest papble by thq promoter to the @llottee shall be from the date
the promoter received the amount or any_ part thereof till the date the
amount or pamrﬁereaf -and m!;ere.st' thefean is refunded, and the interest
payable by the aﬂa;‘tee to the m{gater ‘shall be from the date the allottee
defaults in payment to" tﬁe@ﬁr N0t - till'the date it s paid;”

21. Therefore, mteres[: og th,e del@y pq;anent,s from the complainant shall be
charged at the presctéjbgd rate l.e 10.85% by the respondent/ promoter

which is the same as 1s being granted‘to It in case of delayed possession

charges.

22.0n consideration of the circumstances, the documents, submissions made
by the parties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue
of clause 3.1 of the agreement executed between the parties on

06.06.2016 the possession of the subject apartment was to be delivered
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23.

............. Complaint No. 3661 of

within 4 years from the date of sanction of building plans or receipt of
environmental clearance, whichever is later. Therefore, the dye date of
handing over possession is 09.03.2019 to be calculated 4 years from the
environmental clearance i.e,, 09.03.2015 being later. The respondent has
failed to handover possession of the subject apartment within prescribed
time. Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. The authority is of the
considered view that there 15 delaygn the part of the respondent to offer

of possession of the allotted unj

g .

ttqthe complainant as per the terms and
conditions of the buyer’s agrqeir_lént dated 06.06.2016 executed between
the parties. ) s * |

Accordingly, the non-compli;hce of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e, 09.03.2019 till offer: of possession (23.01.2020) after obtaining
occupation certiﬁcat.e plus’ ‘two“months or actual taking over of
possession i.e., 05.02.2020, whichever is}’éiearlier at prescribed rate i.e,
10.85 % p.a. as per proﬁso to section 18(1) of the Act read with rule 15
of the rules. Since the phy"sical possession ‘has been taken over on
05.02.2020 being earlier, the complainant is entitled for delayed

possession charges from 09.03.2019 to 05.02.2020.

24. During proceedings of the day dated 07.03.2024, both the counsels for

the parties have brought to the notice of the Authority that the
conveyance deed has been executed for the subject unit and the same has

been placed on record by the counsel for the complainant on 11.03.2024.
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F.II Direct the respondent not to charge maintenance charges and
deduct maintenance charges from pre-paid electricity charges,
25.The respondent in the present matter is charging Rs.3/- per sq. ft. under

the head of maintenance charges only. Moreover clause 4(v) of the policy,
2013 talks about maintenance of colony after completion of project:

A commercial component of 4% is being allowed in the project to enable the
coloniser to maintain the colony free-of-cost Jor a period of five years from the

and conditions finalised by the “association of apartment owners” constituted
under the Apartment Ownership Act 1983.

As per the order issued by DTCP, Haryana vide clarification no. PF-
27A/2024 /3676 dated 31.01.2024, it has been very clearly mentioned
that the utility charges (which includes electricity bill, water bill,
property tax waste collection charges or any repair inside the individual
flat etc.) can be charged from the allottees as per consumptions.
Accordingly, the respondent is directed to charge the
maintenance/use/utility charges from the complainants-allottees as per
clarification by the Directorate of Town and Country Planning, Haryana
vide clarification dated 31.01.2024.

G. Directions of the Authority:
26. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent is directed to pay interest to the complainant against
the paid-up amount at the prescribed rate of 10.85% p.a. for every
month of delay from the due date of possession i.e,, 09.03.2019 till

handover of physical possession i.e, 05.02.2020, being earlier at the
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prescribed rate i.e., 10.85 % P-a. as per proviso to section 18(1) of the
Act read with rule 15 of the rules,

ii. The respondent is directed to charge the maintenance/use/utility
charges from the complainants-allottees as per consumptions basis as
has been clarified by the Directorate of Town and Country Planning,
Haryana vide clarification dated 31.01,.2024.

27.This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order.

28. Complaints stand disposed?_.of.'f-.'fi‘ng-.te‘rtified copy of this order shall be
placed in the case file of each métter"_. '

29. Files be consigned to registry_.__' L1

v~
(Vijay Kumar Goyal)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 07.03.2024
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