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ITEAL ESTATE REGULATORY AUTH ORITY'

GURUGRAM

ilABEB&

OURL]GtlAM

BEFORE THE HARYANA

l-.Harish CaPoor

2.Kamal CaPoor

Both R/o:- LL, Silver Oaks Avet

Gurugram

Vatika Limited.
Regd. Office at:- Unit no' A-00

Ground floor, Vatika India Nex

CORAM:
Shri VijaY Kumar GoYal

APPEARANCE: . ?^, __-^\ Complainants
Shri Varun Kathuria.fAdvpcate.l Reipondent
Ms. Ankur BerrY (AdvocateJ

ORDER

'nthasbeenfiledbythecomplainant/allotteesundersection3l

of the Real Estate (nefulation and DevelopmentJ Act' 2016 (in short' the ActJ

read with rule 28 or 
{n. 

Haryana Real Estate [Regulation and Development)

Rules, zoLT (in short[ the Rules) for violation of secrion 11t4)(a) of the Act

wherein it is inter oli[ pr"rcribed that the promoter shall be responsiblc for

nS,responsibilitiesandfunctionsundertheprovisionofthcActor

the Rules and regulations made thereunder or to the allottee as per the

/ agreement for sale efecuted inter se' 
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ffiHARERE
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A. Proiect and unit related dertails'

2. The particulars of the project, the details of sale consideration' the amount

paid by the complainant[s), date of proposed handing over the Possession,

delay period, if any, have been detailed in the following tabular form:

ffi;Z* floor, Tower A

[as per BBA Page ]'6 of comPlaint)

62i,block-F (new unit)
e 49 of rePl

27 .04.20t4

[as per clause 2 of BBA dated 27 '04'2All'
it .' develoPer will comPlete the

.onr,rr.,ion of the said complex within

;h;;. [3) years I'rom date of execution of

this agreem€n!
Annexure A

Addendum to the agreement dated

27.04.2077

The unit has been allotted to you with an 
\

assured monthly return of Rs' 65/ per.1

sq.ft. However, during the :ou.':,: ?{ i

ii'nstruction till such time the building u1 \

which Your untt is 
:':":::: .'i" frZi!,.ti[,\

Particulars
"Vrtik, INXT CitY Centre, Sector B5'

Gurugram
Name of the Proiect

CommercialType of Proiect
@$2ooa dated 14.0 110j9DTCP license no.
':27:.0i4.201t

[puge 13 of comPlaint)

27.07 .2011

[page 33 of comPlaint)

Drt. "f 
.-ecution of buYer's

agreement

Reallocation letter in name

of comPlainants

Unit no.

Due date of handing over

possession as Per BBA dated

27.04.2011,

essured return/ committed

return as Per Annexure A of

BBA dated27.04.201't

nossession you will be paid an additional

;;;;; of ns. 6.so/' Per sq'ft' 
.rh.e.r7fore'

your return PrYobl' to You shall be a

follows:
This addendum rms an in

Details
I

I

12.

qt-lery-qL

|rL
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builder buYer Agreement dated

27.04.2011

A. Till Completion of the building: Rs'

71.50/- Per sq, ft.

B. After Completion of the building: Rs'

65/' per sq.ft.

You would be paid an QSSured return w'e'f'

27.04.2011 on a monthly basis before the

75th of each calendar month'

'"iiiiht. a5/- per sq.1t. tttb Toltowins woutd

be payable.

The obligation of the developer shall be to

lease the premises of which your llat is

iirt Ont.'65/- per sq'ft' ln the eventuality
'the,,achieved return being higher t: 

"l::::

L. lf the rental is less then Rs' 65/' per

sq.it. then you shall be returned @)Rs'

iVil per 
- 
sq.ft. (Rupees one 

.Hundred
i;;"q; on$)"for every Rs' 1/- bY which

achieied rintal is less then lls' 65/- per

sq.ft.

2. lf the achievecl rental is higher than R'

Zii pu sq.ft. then 50% of the increased

,rntit shall accrue to You free of anY

add,iLtional sqle consideration' However'

jou will be requested to pay additional
'rii, ,orrideraiion @Rs' 120/' Per sq'ft-iiiprrt 

\ne Hundred '|wenty 1nly) for
;r;i rupee of additionql rentql qchieved

i, th, ,orc i7 balance 5oo/o of increased

rentals.
Confirmed b the res ndent

27.04.2014
[Calculatecl from the date of execution o1'

Rs.37,50,000/-
[As per BBA Page 16 of complarnt)

Rs.37,50,000/-
[As per BBtl3ggJq "f :gfglt'"t)

I
buver's agreJg1sn!

l
1--1

sessionDue date of P

iderationTotal sale co

aid by the

Paid uP amo

Assured retu nt s o^e6%s 1illlauil 2 o 1-e

Page 3 ofz6
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Complaint No. 2566 of 2023

respondent (as per the creditors ledger dated
22.11,.2023 pase 33-38 of replvl

13 Offer of possession Not offered
t4 0ccupation

ce rti ficate/co mpl eti on
certificate

Not obtained

B. Facts of the complaint

3. The complainants have madr: the following submissions in the complaint: -

a. That the respondent, through false representations, induced the

complainants to purctiase a 750;gcf'ft unit in its project "Vatika Trade

Centre," portraying it as a state-of-the-art development with modern

amenities. Relying on these assurences, the complainants purchased the

unit in resale from Mr, Iolly, NAran$.-'The builder buyer agreement was

executed between thei complainants and respondent on 27.04.2011, the

complainants were allftted unit no. 2BB,2"a floor, tower A admeasuring 750

sq. ft. super area for { total sale consideration of Rs.37,50,000/-, and the

respondent was obligafed tO,pay monthly returns,as per the agreement.

b. That as per Annexure - A"of,'the.ag,reement executed between the parties,

the respondent was liflble to pay monthly returns calculated @ Rs.71.5/'

per sq. ft. per month tifi tne offer of possession and thereafter @ Rs.65 /- p"r

sq. ft. per month for u{ to 3 years post"offer of possession or till the leasing

of the unit, whicheverl is earlier. Clause 32 of the BBA also contained the

terms regarding the leasing of the unit of the complainants by the

respondent and furthQr stipulated amounts to be paid by the parties if the

unit was leased at an amount lesser or greater than Rs.65/- per sq. ft. per

month. The unit waS assigned in the name of the complainants on

03.05.2011.

ffiHAI?ME
ffiouRUGRAM
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c. Thereafter, the responoent, unilaterally without the consent or approval of

the complainants cha$ged the proiect and the unit of the complainants to

(F.,VATIKAINXTCITYCENTRE,,SectoT-83,Unit no. 622,3'd flooP, blocl

Gurugram vide letter dated 27.07 '2011 on a different floor from the unit

originally booked by the complainants. The complainants were asked to

sign an addendum to give their consent to the relocation of the unit' 'fhe

builderbuyeragreQmentwasapre-printedbookletdraftedbythe
,lateral terms and conditions favoring the

respondent containifrg uni -,,, .=,,.i ,

respondent and preirlrdicing the @ldants and the complainants were

never given the optioir of changinfthe same'

d. That the respondelt vide letter dated 27 '03'201'8 falsely claimed ther

of the tower where the unit of the complainants
comPletion of construction r

^o rhoir liehilitv nthly returns ttl
is located in order tp reduce their liability to pay the mot

e respondent never shared the
Rs.65/- per sq. ft' ppr month' However' th

occupation certifica{e of any proof of the same issued by the competent

; not received any occuPation
authority. The sublect profect/tower has

certificate or comptetion certificate I date and the respondent has not

edfortheSametilldateandthereforlprojectorthe
constructionthereoIcannotbeconsideredtobecomplete.

e.Further,therespo{rdentwithmalafideintentionsandulteriormotivels,
PaYment of the monthlY returns

without assigning {ny reason stopped the

to the complainanfts from April, zoLg onwards' The complainants sent

peated reminders to the respondent to pay the
rePeated requests and re

amount and even spnt a legal notice to the respondents but the respondents

did not paid the as$ured returns to the complainant'

Subsequently, the respondent sent an undated

complainants in June }OLg ' asking them to execute

addendum to the

it and assuring the

Page 5 of26
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payment of returns till July 2019. However, the complainants refused to

execute it as it meant forfeiting their claims of assured returns post July

zOLg.The respondent also transferred an amount of Rs'22'54U- each into

the accounts of the colmplainants in Februa ry 202L without providing any

explanation.

g. That the complainant$ learned that the respondent has duped several other

buyers by refusing to pay the monthly returns, even though the project has

not received the corirpletion/occupation certificate from the competent

:he PaYment of the same on
authority and the rQspondent d;9,,i -,for t

different grounds including but nbt ltmiied to the notification of the BUDS

l

Act' 
I'rI lcatedhasnot

h.Thatthetowerwheretheunitofthecomplainantsislc
horitY till date

received an occupatilon certificate from the competent aut

;heprojectnortheconstructionofthetowercanbeconsidered

as complete' 
ssession of the subiect unit and

i. That the respondent has nor offered the pol

has further stopped fesponaing to ther'communications of the complainants

and has also restricled entry into its of,fice for the complainants and other

t is illegal and arbitrarY and the
such buyers. The conduct of the responden

respondent is guilty of deficiency of services and of unfair and monopolistic

:ices. Th[ respondent is clearly in breach of its contractual

obligations and of causing financial loss to the complainants and the

conduct of the res$ondent has caused and is continuing to cause a great

amount of financial loss stress' grief and harassment to the complainants

and their familY me[nbers'

Complaint No' 2566 of 2023

rD
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C. Relief sought by the complainants: -

4.Thecomplainantshavesoughtfollowingrelief[s):

i. Direct respondent to pay the assured monthly returns to the complainants

from May, 20Lg,onwarcls to be calculated at Rs.7 L.5l- per sq. ft' per month

as per the terms of the BBA as the project of the respondent or the

constructionthereofisnotcompletetilldate.
ii. Declare the status of the construction of the tower where the unit of the

complainants is located aS "incomplete" as the Respondent has neither

received nor applied for the occupriion certificate of the project till date;

iii. Direct the respondent to continue paying th.t investment returns I
monthly returns to the complainants ,t ptt the terms of the Builder

buYer's agreement' .

iv.Directtheresponderrrttopayintor.estattheprescribedrateontheunpaid
monthly returns/inr.rt*Lni returns to the iomplainants, to be calculated

from the date the monthly returns became due till the date of realization;

v. The respondent be restrained from demanding any amounts from the

complaiiants at the itime of offer of possession which do not form a part of

the agreements exe(uted between the parties'

vi. To ,*r;^;;;;; ;i F liiigation in favour of the complainants and against

the resPondent'

D.RePlY bY the resPondQnt

5. The respondent contested the complaint on the following grounds: -

a. That the respondent company is registered under the companies Act' 1956'

with its office at unit no, 4-002, II{XT City centre ground floor' block A'

Sector 83, Vatika India Next' Gurugram - 12201'2' Haryana' India' 'fhe

respondenthasbeenengagedinthebusinessofRealEstateSectorforthe

past two decades.

b. That the complainants got no locus standi or cause of action to file the

:omplaint is based on an erroneous interpretation of the Act

and an incorrect urlderstanding of the terms and conditions of the builder

buyers agreement dated 27 'A4'20LL'

Page7 o126a-I
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c. That the present complaint is not maintainable under the law' upon the

enactment of the Banning of unregulated Deposit Schemes Act' 2019 IBUDS

Act). The Assured Return/committed Returns on deposit schemes have

beenbannedunderthellUDSAct,makingsuchschemesillegal'Therefore'

the relief sought by the complainants falls outside the iurisdiction of the

AuthoritY.

d. That Section 2I J defines the term "Deposit" to include an amount of money

received by way of ar1 advance or:loan or in any form by any deposit taker

and the explanation te the Sectionrryther expands the definition of the

,,Deposit" in respect 0f company,'ia'nata same meaning as defined within

the companies Act, 2013. The companies Act, 2OL3 in Section 2131') defines

,,Deposit" as "deposi! includes any receipt of money by way of deposit or

loan or in any oth$r form by a Company, but does not include such

vith the Reservcr
categories of amountlas may be prescribed in consultation v

Bankoflndi".Thetgrmprescribedsoastofurtherclarifyandconnecttht:

same to be read witt! rule 2(1)[c) of the clmnanies[Acceptance of Deposits)

Rules,IoL4.Furtherltheexplanationforttreclause(s)ofSection2[lJstates
' d by the'company' whether in the form of any

that any amount:- lecelvel

instalmentsorothQrwise,formapersonwithpromiseoroffertogive

returns, in cash or in kind, on completion of the period specified in the

promise or offer, or earlier, accounted for in any manner whatsoever, shall

s, the simultaneous reading of the BUDS Act read
be treated as dePos[t' Thur

with Companies Ac[, 2013 and Companies[Acceptance of Deposits) llulc:s,

2Ol+,resulted in nlaking the assured return/committed return and similar

schemes illegal'

e. That Section 2l]l7) of the Banning of Unregulated Deposit Schemes Act'

ILtg defines the "unregulated Deposit scheme "as 'means a Scheme or on

Page E of26
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arrangement under which deposits are accepted or solicited by any deposit

taker by way of business and which is not a Regulated Deposit Scheme' as

specified under column (3J of the First Schedule',, 
.[.hus the 'Assured Return

Scheme' proposed and floated by the respondent has become infructuous

due to operation of law thus the relief prayed for the present complaint

cannot survive due to operation of law' As a matter of fact' the respondent

duly paid Rs.50,86, gBLl, till September, 2018(sic i,e, April 2019). 
.l.he

complainants have not come with clean hands before the Authority and

have suppressed these material fa,e!s; 
, "

f. That as per section 3 of the BuDs ACt, itt Unregulated Deposit scheme have

been strictly banned and deposit takers such as builders cannot directry or'

,indirectly promotQ, operate' issue any u1:ttttt:ments solicitinpS

participation or enrQlmeni ir; o,. accept deposit' Thus' the section 3 of the

kes the assured return schemes, of the builders and promotet.,

illegal and punishalle under law. Further as per the Securities lixchange

Board of India Acti Lggl [hereinafter referred as SEBI ActJ collecrive

investment Scheme$ as defined under Section 11 AA can only be run and

operatedbyaregflsteredperson/company.Hence,theassuredreturn

scheme of the resppndent has become illegal by ttre operation of law and

therespondentca|rnotbemadetorunaschemewhichhasbecome

infructuous by law' 
rr. -r^ ^^..F+ ^r Drrnir cwp No. 2674'0

g.ThatfurthertheHon,bleHighCourtofPunjab&Haryanatn

of2022titledas"VatikaLimitedVs't]nionoflndia&ors'"'tookthe
cognizance in respect of Banning of Unregulated Deposits schemes Act'

:zotgandrestrainedtheUnionoflndiaandtheStateofHaryanafromtaking

coercive steps in cfiminal cases registered against the company for seeking

recoveryagainstf,epositstillthenextdateofhearing.'l.hat,,,:::#1.

Complaint No' 2566 of Z0Z3
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matter the Hon'ble Higfr court has already issued notice and the matter is to

be re-notified on 22.1!.2l23.That once the Hon'ble High court has taken

cognizance and State pf Haryana has already notified the appointment of

competent authority uncler the BUDS Act, thus it flows that till the question

of law i.e., whether sr]ch deposits are covered under the BUDS Act or not'

and whether this Honlbre Authority has the jurisdiction to adiudicate upon

the matters coming wflthin the purview of the special act namely' BUDS Act'

2llg,the present coniplaint ought not be adjudicated

h. Thar further in view qf the pendenii of the CWP 267 40 of 2022 before the

Hon,ble High court o[ puniab & Hiryanr:*i Hon'ble Haryana Real Esta]te

Appellate Tribunal, ip Appeal No. 647 of 2021while hearing the issue of'

assured return, considered the factum of pendency of the writ, wherein the

rrdingjurisdictionofanvothelauthorityexceptthecompetent

authority under sectfon 7 of the Banning of unregulated Deposits Schemes

hattheHon,bleHaryanaRealEstateAppellateTribunalafter

consideration of the pendency of the pertinent question regarding its owtr

inassuredreturnmatters,adjournedthemattersimpliciter

understanding that any order violative of the upcoming judgment of the

us the llon'ble AuthoritY should
Hon'ble High Court iarould be bad in law' Thr

consider the act of Hon'ble Haryana Real Estate Appellate Tribunal and

ending till final adf udication of CWP 267 40 of
keeP the Present ilPatter Pt

2022.

i. That the commercifll unit of the complainants was not meant for physical

possession as the $aid unit is only meant for leasing the said commercial

lcome' Furthermore' as per the agreement' the
space for earning fental income' Furtner-ut:' ": :^"-.'::::"::";-;; ,;,,
said commercial space shall be deemed to be legally possessed by the

lv Page 10 ctf 26
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complainants. Hence, t[re commercial space booked by the complainant's i$

not meant for physical possession and rather is for commercial gain only'

j. That the complainants have approached the Authority with unclean hands'

and filed the compl{int with the intention of harassment and uniust

enrichment.Thegripvanceallegedbythecomplainantsnecessitates

detailed deliberation End cross-examination, indicating that only the civil

Court has the jurisdfction to deal with cases requiring such extensive

evidence for proper alrd fair adiudication
' i agreement dated 27 '04'2011

k. That the complainants entered irpl- bUV.er's

tnena*fii;...booawillandreputationofthewith responde:t owing 
T 

lrrv ,r'"'-:' 
: ' the assured rerurn to the

respondent. The rlspondent duly paid

complainants till Ma[ch, 20t9(sic i.e. Aprit 2019)"[he buyer's agreement.

---rl rarrlrnq to the agreed rate till
only intended to pay assured retu.rns to the allottees as per

L ?nd thereafter the rate was revised @Rs'65/- per sq' ft' w'e'f

March20lBasthec$nstructionwascompletedandtherespondentissueda

letter dated 27.03'2018' Further due to external circumstances which were

not in control of the [espondent, 
construction got deferyed' Even though the

respondent suffere{ from setback due to external circumstances' yet the

managedtocompletetheconstructionanddulyissuedlettertlf

completion on 27.04'2OLB'

l. That the complainafrts' complaint is founded on a misinterpretation of the

objectivesbehindtheenactmentofthelll]RAAct,2016.Thelegislative

intent behind the RFRA Act, 201-6 was to acknowledge the pivotal role of the

. - -- r i*f-^arrrr-trrra nor.dq anCl tO
Real Estate sector in meeting housing and infrastructure needs' and t'

address the absencB of a reguratory body to standardize and professionalize

the sector while adpressing concerns of both buyers and promoters' Thc Act

aims to facilitate a healthy and orderly growth of the industrv t';:Jxlt:jl.

lu
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the interests of consunfrers and promoters, as reflected in the delineation of

responsibilities in Seltions Ll- to LB for promoters/developers and the

rights and duties of alfottees in Section 19. 'l'herefore, the RERA Act' 2016

was not designed to fa'iror allottees over developers, but to ensure equitable

treatment for both p{rties and prevent either from suffering due to the

actions or inactions of the other'

m. That the complainantp' pursuit of pending assured returns is seen as an

capitalize on the real estate sector's slowdown, aimed at

harassing the respondlent and exeftjng,undue pressure' The complaint lacks

a valid basis, as no ca[rse of actiOh heg'efit.n in favour of them against the

respondent. The del{y in seeking recovery of dues' spanning five years'

ceiPt of assured
places the onus on (he complainants to demonstrate re

lrYtProence of a ( the comPlaint is
returns and establish] the emergence of'a cause of action' '

l

without merit and sh$uld be dismissed'

n. Furthermore, the $elay in pursuing the reliel coupled with the

characterization of t{re case as a web of falsehoods and afterthought' 'fhe

nts, conterftions are fictitious, baseless and intend to mislead the:

Authority. The Rr.r.{,t complaint.is an'utter abuse of the process of law, ancl

hence deserves to be dismissed'

6. All other averments m{de in the complaint were denied in toto'

7. copies of all the relevatrt documents have been filed and placed on the recond'

Their authenticity is npt in dispute' Hence, the complaint can be decided orr

the basis of these und]ispr.rted documents and written submissions made by

the parties.

E. turisdiction of the aufhoritY

B. The authority has cQmplete territorial and subfect matter iurisdiction to

adiudicate the present complaint for the reasons given below' 
page tz of 26
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E.I Territorial iurisdictflon
g. As per notification no. Ll92l2017-1.TCp dated L4.12.2017 issued by'fown

and country Planning Department, Haryana the jurisdiction of Haryana Real

Estate Regulatory AuthQrity, Gurugram shall be entire Gurugram district for

all purposes. In the prespnt case, the project in question is situated within the

planning area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction tQ deal with the present complaint'

E.II Subi ect-matter iurisdiction
romoter shall be

10. Section 11[a)(a) of ttie Act, 2016'i$des that the p

lent for sale' Section 11(4)[a) is
responsible to the allQttee as per agreen

reproduced as hereunder:

Section 77

ft) fhe PromoteY shalb

(a) be respqnsible for all obligations, responsibilities and functions

under the prbvisions of this Act or the rules and regulations made

;;;;;;r;;,;;r'o|_ ,o rhe alo1ees as per the agreement for sale, or to the

;';;;;;;;;, oi iircurrr, as the case mqy be, tiil the conveyance of ail the

)rrriiirnitt,'hbt, or buitdings,"as'the case may be' to the allottees' or

the common qrerts fO the'assa,ciation of allottees or the competent

authority, aslhe case maY be;'

Section 34'lynctions of the Authority:

34ffi of tne hct provides to ensure compliance of the obligations cast

,"Xirin, iid*i[urt, the allottees and the real estate agents under this

ict and ti, iytes and regulations made thereunder'

1L. Hence, in view of the authoritative pronouncement of the Hon'ble supreme

Court in the case mfntioned above, the authority has the iurisdiction to

entertain a complaint Feeking refund of the amount and interest on the refurnd

amount.

F. Findings on the relief sought by the complainant'

F.I Direct respondent to pay the assured monthly returns to the complainants

from May, ZOf g,on*uri, to be calculated at i{s'7 t'51- per sq' ft' per month

Page 13 of26
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as per the terms of the BBA as the project of the respondent or the

construction thereof is not complete till date'

F.II Declare the status of the constiuction of the tower where the unit of the

complainants is locatecl ,, "ir.r.plete" as the Respondent has neither

received nor applied for the occupation certificate of the proiect till date;

F.III Direct the respondent to continue paying the investment returns / monthly

returns to the co-ptainants ,r'p., iht ttttns of the Builder buyer's

F.rv 3?[:,Hl'r.roordent ro pay inrerest ar the prescribed rare on the unpaid

monthly returns/investment returns to the iomplainants' to be calculated

fromthedatethemonthlyreturnsbecameduetillthedateofrealization;
F.V The respondent be restrain.d from demanding any amounts from the

complainants at the time ;i';fi.r;fpossession which do not form a part of

the agreements executed between the parties'

12. The above-mentioned reliefs rorgt, by the complainants are being taken

together as the findings in one relief will definitery affect the result of the

other relief and the same being interconnected'

Complaint No' 2566 of 2023

The complainants are seeKtng unpal(l assursu '
the respondent as per the agreed terms' It is pleaded that the resptlndcnt has;

not complied with the terms and conditions of the agreement' 'fhough fol'

some tinte, the amount of assured returns was paid but later oll' tht:

respondent refused to pay the same by taking a plea of the llanning ot'

unregulated Deposit Schemes Act, 2Ot9'But that Act tloes not crcate a batr for"

payment of assured returns even after coming into operation and thc

payments made in thfs regard are protected as per section 2[4')[iii) of the

above-mentioned Act. However, the plea of respondent is otherwise and who

took a stand that thqugh it paid the amount of assured return up to thc

september 2018 but did not pay assured return amount after coming into

force of the Act of zotg as the same was declared illegal'

14. The Act of 201,6 defines "agreement for sale" means an agreement entered

into between the promoter and the ailottee [Section 2[c)1. An agreement for

13. seeking unpaid assured returns on monthlY basis from

Page t4 ot26
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sale is defined as an arrangement entered between the promoter and allottee

with freewiil and consent of both the parties. An agreement defines the rights

and liabilities of both the parties i.e', promoter and the allottee and marks the

start of new contractr[al relationship between them' This contractual

relationship gives rise tQ future agreements and transactions between them'

The different kinds of payment plans were in vogue and legal within the

meaning of the agreement for sale. One of the integral part of this agreement

is the transaction of assured return inter-se parties' 'l'he "agreement for sale"

after coming into force Of this Act [i.e., Act of 2016) shall be in the prescribed

form as per rures but this Act of ioia- does not rewrite the "agreement"

entered between promqter and allottee prior to coming into force of the Act as

held by the Hon'ble Bombay High court in case Neelkamal Realtors

,vateLit|itedandAnr.v/sl\nionoflndia&ors.,(Writ

|737of2077)decidedon06,72.20l7,Sincethcagreement.

definesthebuyer-prolnoterrelationshiptherefore'itcanbesaidthatthre:

agreement for assured returns between the promoter and allottee arises out

of the same relationdhip. Therefore, it can be said that the real estatc

rplete iurisdiction to deal with assured returtr
regulatorY authoritY llas con

cases as the contractufll relationship arise out of'agreement for sale only and

, c -^-!:^- 11tAl Irl ntthrr A(''l

between the same parfies as per the provisions of section 11[4) [a) of the Ar:t

of 20L6 which provides that the promoter would be responsible for all thc

obligations under the Act as per the agreement for sale till the execution of

Conveyancedeedoftheunitinfavouroftheallottee.Now,threeissuesarise

for consideration as tq:

i. Whether the authority is within its

stand regflrding assured returns

circumstarlces.

jurisdiction to vary its earlier

due to changed facts and

lv
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ii. Whether the authority is competent to allow assured returns to the

allottee in pre-RERA cases, after the Act of 20t6 came intct

oPeration,

iii.WhethertheActof20]-gbarspaymentofassuredreturnstothe
allottee in Pre'RERA cases'

15. While taking up the cases of Brhimieet & Anr' vs' M/s Landmark

Apartments Pvt. Ltd, (complaint no 741 of 2018), and sh' Bharam singh &

Anr, Vs. Venetain LDF Proiects LLP" (supra),it was held by the authority that

it has no jurisdiction to deal with cases of assured returns' Though in those

cases, the issue of assured returns was i.rvolved to be paid by the builder to an

allottee but at that tirlne, neither the full facts were brought before the

authority nor it was arfgued on behalf of the auottees that on the basis of

gations, the builder is obligated to pay that amount' However'

new facts and
there is no bar to take a different view from the earlier one if

law have been brought before an adjudicating authority or the court' Therc is

a doctrine of "prospeptive overruling" and which provides that the law'

ecourtappliestothecasesarisinginfutureonlyandits

applicability to the ca$es which have,attained finality is saved because tht:

otherwise work hardship to those who had trusted to its

existence. A reference in this regard can be made to the case of Sarwan

vs,Mad|nLaIAggarwalAppeal(civil)1058of2003decided

on 06,02.2003 and wfinerein the hon'ble apex court observed as mentioned

above. So, now the ple[ raised with regard to maintainability of the complaint

in the face of earlier olrders of the authority in not tenabre. The authority can

take a different view ['o* the earlier one on the basis of new facts and law

t ! .t

and the pronouncemQnts made by the apex court of the land' It is now wcll

settled preposition of law that when payment of assured returns is part and
Page 16 of26
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parcel of builder buyer's agreement [maybe there is a clause in that document

or by way of addendum, memorandum of understanding or terms and

conditions of the allotment of a unit), then the builder is liable to pay thalt

amount as agreed upon and can't take a plea that it is not liable to pay the

amount of assured return. Moreover, an agreement for sale defines the

builder-buyer relationship. So, it can be said that the agreement for assured

returns between the promoter and an allotee arises out of the same

rerationship and is marked by the original agreement for sale. 'l'herefore, it

can be said that the authority has comprete jurisdiction with respect to

assured return cases as the contiactual relationship arises out of the

agreement for sale ornly and between the same contracting parties [o

agreement for sale. ln the case in hand, the issue of assured returns is on the

basis of contractual obligations arising between the parties' Then in case of

lLandandlnfrqstructureLimited&Anr.V/sUnionoflndia

tition(Civil)No,43of2079)decidedon09,08,2019,itwas

observed by the Uon'{t. Apex Court of the land that ""' allottecs who hacl

tssuredreturn/committedreturns,agreementswiththese

developers, wherebV, 
fnon 

payment of a'substantial portion of the total sale

consideration upfront at the time of execution of agreement' thc developer

undertook to pay u ..ftuin amount to allottel on a monthly basis from the

date of execution of apreement till the date of handing over of possession to

the a,ottees,,. It was {urther held that'amounts raised by developers und*r

assured return ,.t.rrl., had the "commercial effect of a borrowing' which

became clear from thd developer's annual returns in which the amount raised

was shown aS "comrrfitment charges" under the head "financial Costs"' As a

resurt, such auottees ,1vere held to be ,,financial creditors" within the meani,g

of section 5[7J of the pode" including its treatment in books of accounts;j:j;.
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of income tax. Then, in the latest

case JaYPee Kensington Boulevard

Apartments Welfare Association and Ors, Vs' NBCC (India) Ltd' and Ors'
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promoter and

pronouncement

for

on

(24,03,2021-SC): MANIry sc/0206 /2027, the same view was followed as

taken earlier in the case of pioneer urban Land Infrastructure Ld & Anr. with

regard to the allottees o[ assured returns to be financial creditors within the

meaning of section 5[7J of the code. Then after coming into force the Act of

201,6w.e.f 01.05.2017, the builder is obligated to register the proiect with the

authority being an ongoing proiect as per proviso to section 3[1) of the Act of

2017 read with rule 2(o) of the Rules, 20L7. The Act of 2016 has no provision

for re-wriring of contractual obligations betwe:i *: parties as held by the

iflC?seNeelkamalRealtorsSuburbanPrivateHon'ble BombaY High 0ourt i

|nr. V/s Union of India & ors,, (supra) as quoted earlier. So, the

respondent/builde. .rd't take a plea that there was no contractual obligation

to pay the amount of asSured returns to the allottee after the Act of 2016 came

:ment.is being executed with regard to that fact'

rr against an allottee to PaY the:
When there is an obligation of the promote

amount of assured retJrrns, then he can't wriggle out from that situation b}'

taking a plea of the enforcement of Act of 2016, BUDS Act 2019 or any other

Iaw.

16. rt is pleaded on behalf of respondent/buirder that after the Banning of

unregulated Deposit Schemes Act of 20t9 came into force' there is bar for

payment of assured rpturns to an allottee' l3ut again' the plea taken in this

regard is devoid of merit. section 2@) ofthe above mentioned Act defines the

word 'deposit' as on alnount of money received by way of an advance or loan ar

in any other form, by any deposit taker with a promise to return whether after n

specifiedperiodorotherwise,eitherincashorinkindorintheJormJi,;.

A,
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specified service, with oY without any benefit in the form of interest' bonus'

profit or in any other forrr'1, but does not include

i, an qmount receivted in the course of, or for the purpose of' business 0nr1

bearing a genuine connection to such business including-

ii. advance received, in connection with consideration of on immovable

propertyunderan\greementorarrangementsubjecttotheconditionthat
such advqnce is adiusted against such immovable property as specified in

terms of the agreEment or arrangement'

1,7. Aperusal of the above-mentioned definition of the term 'deposit' shows that it

has been given the sarrle meaning as as.signed to it under the companies Act'

Z1t3and the same provides under seetiohrZ[31J includes any receipt by way of

deposit or loan or in ahy other form by a company but does not include such

categories of amount 4s may be prescribed in consultation with the Reserve

Bank of India. Similarly rule 2[c) of the companies [Acceptance of DepositsJ

defines the meaning of deposit which includes any receipt of moncy

by way of deposit or loan or in any other form by a company but does not

include.

i.as an advance, accoltnted for in any manner whatsoever, received in connection

with consideration fpr an immovable properqt

ii,as an advance rek,eived and os al.lowed by any sectoral regulator or in

qccord.ance with di4ections of central o-r state Government;

tB. So, keeping in view th$ above-mentioned provisions of the Act of 2019 and the

companies Act 20L3, it is to be seen as to whether an allottee is entitled to

assured returns in a Qase where he has deposited substantial amount of sale

consideration against the allotment of a unit with the builder at the tirnc of

booking or immediatelY thereafter and as agreed upon between them'

19. The Government of India enacted the Banning of unregulated Deposit Schenres

Act, 2019 to provide for a comprehensive mechanism to ban the unregulatcd

deposit schemes, othgr than deposits taken in the ordinary course of business
' Page 19 of '26
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and to protect the intere$t of depositors and for matters connected therewith or

incidental thereto as de$ned in secti,on 2 [a') of the BUDS Act 20L9 mentioned

above.

zo. rtis evident from the perfusal of section z t4) tl) [ii) of the above-mentioned Act

that the advances received in connection with consideration of an immovable

property under an agrePment or arrangement subiect to the condition that

r I ---^--!-- ^^ ^^^^;Fi^rl

such advances are adju$ted against such immovable property as specified in

terms of the agreement pr arrangement do not fail within the term of deposirt,

which have been banned by the Act of 20Lg
.:ir: oPPel' As Per this

21. Moreover, the developQr is also bound by promissory est

eviewisth{tiranypersonhasmadeapromiseandthepromisee

has acted on such promise and altered his position, then the person/promisor

is bound to comply w[th his or her promise' when the builders failed to

ir commitments, a number of cases were filed by the creditors at

different forums suc[r as Nikhil Mehta, Pioneer urban Land and

Infrastructurewhichultimatelyledthecentralgovernmenttoenactthe

Banning of Unregulatefl Deposit scheme Act,201'9 on 3L'07 '2019 in pursuant

to the Banning of unrepulated Deposit scheme or'dinance, 2018' However' the

mootquestiontobedecidedisastowhethertheschemesfloatedearlierby

rs and promising as assured returns on the basis of allotmcnt ot'

units are covered by the abovementioned Act or not' A similar issue for

consideration arose bpfore Hon'ble RERA Panchkula in case Baldev Gautanr

vsRfseProiectsPri\ateLimited(REM-PKL-2068'20TSJwhereinitwas

held on 1L.03.2020 t4at a builder is liable to pay monthly assured returns to

the complainants till $ossession of respective apartments stands handed QVer

and there is no illegality in this regard'

{v Page 20 of26
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ZZ.The definition of term 'deposit' as given in the BUDS Act 2019, has the same

meaning as assigned to it under the companies Act 2013, as per sectiot"l

2I J[iv)[iJ i.e., explanation to sub-clause [iv). In pursuant to powers conferred

by clause 31 of section 2, section 73 and,76 read,with sub-section 1 and 2 of

section 469 ofthe Companies Act 2013, the Rules with regard to acceptance of

deposits by the companies were framed in the year 201'4 and the same came

into force on 01.04.20114. The definition of deposit has been given under

section 2 [c) of the above-mentioned Rules and as per clause xii [bJ, as

maryer whatsoever received in connectionadvance, accounted for in anY

with consideration for an immoVadle 'pfoperty under an agreement or

arrangement, provided such advance is adjusted against such property in

accordance with the terms of agreement or arrangement shall not be a

or without interest due to the reasons that thc company accepting thc lrolloy

does not have necessary permission or approval whcnever reqr'lircd to deal irl

the goods or properties or services for which the money is taken' then thc

amount received shall be deemed to be a.deposit under these rules' Ilowever'

the same are not applifable in the case in hand. Though it is contended that
ll

there is no necessary pfrmission or approval to take the sale consideration as

advance and would be considered as deposit as per sub-clause 2[xv)[b) but

the plea advanced in this regard is devoid of merit. F'irst of all, there is

exclusion crause to se{tion 2(xivJ[b) which provicres that unless specifically

excluded under this cl{use. Earlier, the deposits recei'ed by the companies or

the builders as advance were considered as deposits but w'e'f ' 29'06'2016' it

was provided that the money received as such would not be deposit unless

specifically excluded 
fnder 

this clause. A reference in this regard may bc

Page21 0f26
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given to clause 2 of the First schedule of Regulated Deposit Schemes framed

under section 2 [xv) of the Act of 2oL9 which provides as under:-

(Z) The following shall, atso be treated as Regulated Deposit Schemes under this llct

namelY:-

(a) deposits accepted under any scheme, or an arrangement registered with qny

,rgutr-ii-iifrii \ndia consiituted or established under a statute; and

(b) any otthei sche^, op may be notified by the Central Government under this AcL

23. The money ;;; ;;k;; b[, trre buitde. ui d.posit in advance against allotmertt

of immovable property and its possession was to be offered within a certain

period. However, in vielv of taking sale qonsicleration by way of advance' the

of assured returns for a certain
builder promised certa[n amount b.y way

period. So, on his failurt to fulfil that commitment, the allottee has a right [o

is grievances bY waY of filing a
approach the authorit$ for redressal of h

complaint.
,{ ^.-'t trlza a nl

Z4.Thebuilder is liable to lpay that amount as agreed'upon and can't take a plea

I

that it is not liable t{ pay the amount of assured return' Moreover' an

agreement defines the builder/buyer relationship' So, it can be said that tkrc:

. .t

agreement for assured lreturns between,the promoter and allotee arises out of

the same relationship Nnd is marked uy tue original agreement for sale

eal estate develoPer' and it had not
25. It is not disputed that lhe respondent is a r

obtained registration under the Act of 2016 for the project in question'

has been received bY the develoPer
However, the project ir]r which the advanc-e

from the allottee is an ongoing project as per section 3[1) of the Act of 2416

and, the same would fflll within the iurisdiction of the authority for giving the

desired relief to the cQmplainant besides initiating penar proceedings. So, the

amount paid by the cQmplainant to the builder is a regulated deposit accepted

by the later from the fprmer against the immovable property to be transferrcd

to the allottee later on'

{v Page 22 of26
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26.Onconsideration of docqments available on record and submissions made by

the complainants and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act' The agreement

executedbetweenthepartieson2T.04.zol'l,thepdssessionofthesubject

unit was to be delivered within stipulated time i'e"27 '04'2014'

zT.rr.is worthwhile to consirder that the assured return is payable to the allottees

on account of provisions in the buyers agreement or an addendum to the

buyersagreement.TheassuredreturninthiscaseispayableaSper,.Annexutre

A - Addendum to the a$reement dat-ed ii 'n*'ZO1l-"' The 
1te 

at which assured

return has been committed by the promoter is Rs' 71'51- per sq' ft' of the

super area per montfr which is more than reasonable in the present

circumstances. By way of assured return, the promoter has assured the

a,ottee that they wourf, be entitled for this specific amount till completion of

construction of the sald building. Moreover, the interest of the allottees is

protectedevenafterthecompletionofthebuildingastheassuredreturnsare
of completion of the proiect or till

payable for the first 3 years after the date

thedateofsaidunit/s$aceisputonlease,whicheverisearlier.

28, On consideration,of t$e documents available on the record and submissions

made by the parties, the conrplainants have sought the amount of unpaicl

amount of assured feturn aS per the terms of buyer's agreement and

addendumexecutedtheretoalongwithinterestonsuchunpaidassureld
Ann!*ur. A of buyer's agreement dated 27 '04'2011'' the

promoter had agreed to pay to the comprainants auottee Rs.71.5/- per sq' ft'

on monthly basis til! completion of the building and Rs'65/- per sq' ft' on

monthly basis after ffre 
completion of the building' The said clause further

provides that it is t!'re obligation of the respondent promoter to lease ttre

premises. It is mattel of record that the amount of assured return was paid by

Page 2[ of26
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the respondent promoter till April2}lg but later on, the respondent refused

to pay the same by taking a plea of the l]anning of Unregulated Depositt

Schemes Act, zo!9. But that Act of 2019 does not create

a bar for payment of assured returns even after coming into operation and the

payments made in this regard are protected as per section 2[4')(iii) of the

above-mentioned Act.

29.1n the present complaiilt, vide letter dated 27.03.2018, the respondent has

intimated the complainants that the gonstruction of subject tower is complete

wherein the subject uni! is located However, admittedly, OC/CC for that block

has not been received by the prorn'6i"r till this date. The authority is of the

view that the construction cannot b,e deemed to complete until the OC/CC is

obtained from the concerned authority by the respondent promoter for the

said project. Thereforf, considering the facts of the present case' the

respondent is directed {o 
pay the amount of assured return at the agreed ra1[e

i.e., @ Rs. 71.5/- per sq. ft. per month from the date the payment of assured

return has not been paid i.e., May 2019 till the date of completion of the

building and thereafteri Rs. 65/- per sq. ft. per month after the completion o1'

the building till the firlt 36 months after the completion of the project or till

the date the said unit is put on lease, whichever is earlier'

30. The respondent is dirpcted to pay the outstanding accrued assured returrt

amount till date at the agreed rate within 90 days from the date of this order

after adjustment of out$tanding dues, if any, from the complainants apd failing

which that amount wolrld be payable with interest @ B.B5% p'a' till the date of

actual realization.

F.VI.Award the litigation cost to the tune of Rs.50,000/- in the favor of the

complainant.

Page24 of26k
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31. The complainants are sfeking above mentioned relief w'r't' compensut'o'l_

Hon'ble supreme court of India in case titled as M/s Newtech Promoters snd

Developers Pvt, Ltd, v/s state of up & ors, 2021-2022(1) RCR (C),357 held

that an allottee is entitle{to .tri* compensation & Iitigation charges under

sections 2\,L4,LBunA ,{.,ion 19 which is to be decided by the adjudicatin[

officer as per section l, and the quantum of compensation & litigatio[

expense shall be adiud*{a Uy the adjudicating officer having due regard to th]e

ljudicating officer has exclusivefactors mentioned in fection 72' ,The 
a( ler nas excrust'

jurisdiction to deal wit!'r the complfi@h' respect of compensation & leefl

exPenses l' :-ri:r":::'(::::

G. Directions of the authoritY

32. Hence, the authority ilereby passes this order and issues the followflng

directions under sectiof ,i7 
,ofthe Act to ensure co.mpliance of obligations lasr

upon the promoter as pler the function entrusted to the authority under "t!'on
3a[fJ:

i. The the responaur|t is direlfd to pav the amount o::ssured return at t]re

agreed.r,. i..., f 
Rs.71.5/'pe;':* n 

i:: 
-::l rrom the date tn-"

payment or rrrurld return has not been paid i.e., May 20\9 till the or!. 
::

completion of the building and thereafter, Rs'65/- per sq' ft' per mrlnth

after the compt.{io, of the building till the first 36 months after the

: . .r -- -r-.^^r.,*i+ i^ ^,,t nn l,
completion of the project or till the date the sub|ect unit is put on lqase,

whichever is earlifr' 
. ,! .^r ^^^,,-^.r rr--.--

ii. The respondent ij directed.to pay the outstanding accrued assured tt^O:*

amount till date ft tr,. agreed rate within 90 days from the date of this

order after adlus{ment of outstanding dues, if any' from the complairfants

t'age 25 ol'26A.
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and failing which

till the date of actua

iii. The respondent sh

not the part of the

33. Complaint stand disPo

34. File be consigned to regi

Dated: OB.O2.2OZ

t ilmount

reralization.

I not ch

er buye

of.

try.
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uld be payable with interest @8.85% p

anything from the complainants which

agreement.

V.l- h--
fViiay Ktfmar GoYal)

Member
Haryana Real Estate

RegulatorY AuthoritY,
Gurugram
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