@ CURUGRAM [ Complaint No. 1290 of 2023 |

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1290 of 2023
Order pronounced on: 24.04.2024

Balbir Singh Dawett
Address: 2-4, Peat Ponds Salendine,

S Complainant
Nook Hudderfield, HD3, 3UA, UK: '

T
F
3

&
Versus N

1. Ansal Housing and Construcﬁionsl,g@ [,

I

Address: - 15 UGF, Indra Prakash, 21, 17 /<

Barakhamba Road, New:Delhi. \

2. Ishkripa PropertiesiP.tévate Limited! | | Respondents

Address :- Plot no.-6, Sector-44, Gurgaon..

CORAM: Ny :‘, J:

Shri Ashok Sangwan s e Member
'y A THIY)

APPEARANCE: & ¢ /R B8 X :

Shri Satish Tanwar (Adyq(:a’te) - Complainant

None 1] | | Respondents

' ORDER

1. The present complaint dated 17.03.2023 has been filed by the
complainant/allottee in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4)(a) of the
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Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibiﬂities and functions to the
allottees as per the agreement for sale executed inter se them.
A. Project and unit related details
2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay perlod, 1fﬂa "‘é-"have_lbeen detailed in the following

tabular form:

Particulars _;T. [} wﬁ:i\lﬂé .
Name of the pfo;ect Ansa} Est’ellh Sector-103 gurugram
Nature of prolé(f Resuientml
Area of pro%eél': ‘15'743- acres, | _f
raeormaned EPPES,
\ “’ | (AsC on page 110,20 of complaint)
Unit no. a% DAL TYBQ‘BBHK ﬂ’
- w A [As qn page.no. 17 of complaint)
TArea Y 19455 fe o,

-~ | (Ason page no, 24 of complaint)

Sr. No.

7. Possession clause” ) 'CIGHSB30.

The developer shall offer possession of
the Unit any time, within a period of
36 months from the date of
execution of the agreement or w:thm

36 months from the date of
obtaining all the required sanctions
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+above; the period of 36 months as

W@ oﬁermg the possession of the
it

and approval  necessary  for
commencement of construction,
whichever is later subject to timely
payment of all dues by buyer and
subject to force majeure circumstances
as described m clause 31. Further, there
shall be a grace period of 6 months
allowed to \the developer over and

Qé‘mp}gasrs sbppl:ed)

Date of
constructlon, |

&

é’tart 7/ of mGannarbe algcertamed

Due
possession | .

date | of

-I”ate‘r Qrace, period allowed being

23 11 2016l

;[Note g%Dup date calculated from date
of | ggneem‘pnt jle., 23.05.2013, being

mqyahﬁ eél]

Total
consideration

Q [As per payment plan on page no. 40

Rs 75 s_gs gao -

of thecomplaint)

Total amount paid by
the
complainant

Rs.74,70,711/-

(As per customer ledger dated
93.06.2022 on page no. 45 of
complaint)

10

Occupation certificate

N/A
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B. Facts of the complaint

3. The complainant has made the following submissions in his

complaint:

L

I1.

That the complainant is a law-abiding and peace-loving citizen and
the respondent is a company incorporated under the Companies

in 'the business of real estate. The

Act, 1956 and is engaged.
respondent had advertlsedgjge‘fg;%s a very ethical business group
that lives onto its comm&t‘f‘ﬁ”é‘rfts “i"ﬁ de!wermg its constructed units
projects as per prq_mise%i;gaﬂ_’gg‘@g?dqergs and agreed timelines.
The respondent. ‘while glaunckfmg and ‘advertising the project
committed and premxsed that the booked units will be completed
and delivered. w1th1n the time agreed initially in the agreement.
They also assured to the consumers like the complainant that all the
necessary sanctlonszagd sapproval\g@frem the appropriate authorities
for the construction ana complenen of the real estate project have
been taken. A ¥ nE D

That the respondent munched a gﬁoup housing project namely
"Estella" situated W1thm the: revenue estate of Village Dhanwapur-
Tikampur at Secter103 Gurugram In May, 2013 on impressive
projections of the respondent, the complainant booked an
apartment in the project. The respondent allotted a 3 BHK
apartment no. 0-0401, unit type -3 BHK in tower-O having the
carpet area of 3500 sq. ft to the complainant.
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[

That thereafter on 23.05.2013 the apartment buyer's agreement
was executed between the complainant and the respondent. The
basic price of the unit was Rs.68,07,500/-.Besides this the
complainant additionally paid an amount of Rs.2,50,000/- towards
the grant/allotment of exclusive right of using one covered car
parking space.

That the complainant hqg;-;-pﬁiﬁfgpgre than 90% of the entire sale

-3

e possession of the unit has not been
TYCN

consideration despite th:::f?~

handed over. As per clau T &@greement the possession was

. % ;
to be handed over within'a p

lod o6/36months from the date of

execution of agre’errfentmni:hln BBmonths from the date of

obtaining all ’ﬁquired g_qhtt;oﬁs and ap_ﬁroval necessary for
commencemer‘it_‘_ﬁf“ijcongt:ru%tio_;n whichever is later subject to timely

payment of all duesgy @mygr élaliiSe 30 of the said Agreement dated
AN I .U W/
23.05.2013 is reproduced.as under:~ ¢

= -t i
=0 st

4 N - o
"30. The Developer shdﬂ*ﬁjféhﬁqﬁg?}és&ioﬁ ﬁf the Unit any time, within a period
of 36 months from theydatesof.execution of Agreement or within 36 months
Fom the fgizye %‘gﬁuig%édgga@tﬂgns and approval necessary
for commenc‘g%'mé%t “of ﬁ%ﬁ'ﬁ&ﬁonﬁ whichever is later subject to timely
payment of all the dues by Buyer#andsuhject £0,force-majeure circumstances
as described in-clause 31. Further,-there shall'bé a grace period of 6 months
allowed to the Developer over and above the period of 36 months as above in

offering the possession of the Unit.

_ That the complainant has sent letters to the respondent and

requested to handover possession of the flat, but the respondent did
not take any proper action for the same. That vide email dated

04.12.2019, Ms. Harpreet Kaur, Deputy Manager Sales & Accounting
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informed the complainant that the finishing work for the Tower-0
has commenced at site and assured the complainant that the
respondents would be in position to offer possession of the flat to
the complainant tentatively by June 2020.

That the complainant has complied with all terms and conditions of
the said agreement and despite the communication dated

'13‘-"':i>‘:.o£step has been taken for handing

fre are deficiencies of service on

J;;Y!.;}'

the part of the respogdentsﬂﬁ& due to delay on their part the
complainant has suffe?ed awlep %hat c0n51dermg the continued
indifferent conduct ofé‘the rﬁpoddents coupled with non-
compliance of the terms and condmons of the said agreement, the
complainant 1§swed a lega;l notlce gm 30'12 2020 requesting the

respondents to comply ’Wltb the llabllitles towards the complainant.
W 4

4. The complainantis seeking %he follomng*rellef

d.

b.

Direct the respondents to hand oves@fthe vacant possession of the
flat/apartment at the earliest in. geod habitable condition.

Direct the respondent to_ pay delay possesswn charges along with
litigation charges Rs. 1 00 000/-

5. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act to plead guilty or

not to plead guilty.
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6.

D. Jurisdiction of the authori

8.

10.

The respondent failed to comply the orders of the Authority dated
23.08.2023 and did not file reply in the present complaint. Thus, the
defence of the respondent was struckefl off vide order dated
29.11.2023.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of thgse u_néhsputed documents.

The authority observed that»flt. baé”te’rrltorlal as well as subject matter
jurisdiction to ad]udlcate thg ]éi;esen@coqlplamt for the reasons given
below. (&) W”) & \C

E.I Terrltorlal]urisdictlon A

As per notification: n@ 1/92}2017 1TCP dated 14.12.2017 issued by
Town and Country Planmng Department ‘the jurisdiction of Real
Estate Regulatory Autho?tty{ Gurugram ‘shall be entire Gurugram
district for all purpose- w‘ith ofﬁces situated in Gurugram. In the
present case, the; prolect m quesuon is: situated within the planning
area of Gurugram Ehstrl& "tl';erefore this/ authority has complete
territorial jurlsdlgtl_own si;to.:dgefal_ with tl;e_ present complaint.

E.Il Subject-matter jufiédictibn“ o

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)
Section 11
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(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to dec\ildg '_k_'ghe complaint regarding non-
compliance of obligations byg}&pioﬁr){mter leaving aside compensation
which is to be decided by th_e_adjudicgti_ng officer if pursued by the
complainant at a later stageﬂré‘w“‘vm 4,

AW, ! i; % b
Findings on the reliefs soug t by the complainant:-

% 4 ®

F.I. Possessionand delaye‘d;pbqsesfsiogphzirgps,

14. In the present corﬁ_plent, tThe iéorﬁﬁ:ldinan.t is seeking possession of the

unit and delayed‘-—-\po‘_sgseggioh chargeshalong with interest on the
amount paid. The complalg%ntan@»%heirespondent no. 1 executed a
builder buyers agregmergt 'or}" 230@201'3 and_; an apartment bearing
n0.0-0401 in ToWeriOI admeaéunj’i‘g 1%945 sq.ft was allotted at the
basic sale price ofRs65{5,750/- wg;Cl}us_‘e 30.0of the builder buyer
agreement (in S"hmit;; "'aggiieéme:n=tﬂ" :pl"‘OVi’deS" for handing over of
possession and is reproduced below: -

“30. The Developer shall offer possession of the Unit anytime, within a
period of 36 months from the date of execution of Agreement or within 36
months from the date of obtaining all the required sanctions and approval
necessary for commencement of construction, whichever is later subject to
timely payment of all the dues by Buyer and subject to force-majeure
circumstances as described in clause 11. Further, there shall be a grace
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period of 6 months allowed to the Developer over and above the period of
36 months as above in offering the possession of the unit.”
[Empbhasis supplied]

15. The present possession clause of the agreement wherein the possession

19.

has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainant not being in default
under any provisions of this agreement and compliance with all
provisions, formalities and. docuhéntaﬁon as prescribed by the

3 ?% 5%
promoters. The drafting oﬁm clause and incorporation of such

conditions are not only, yagué “iéngi un"@ertam but so heavily loaded in
favor of the promot”ers anﬁ agains&».the allottee that even a single
default by the allofte,e in fulﬁlhng fd’fmalltles -and documentations etc.
as prescribed by’ the promoters may make kthe possession clause
irrelevant for the purpoae of allottee and the commitment date for
handing over possgsswg loses 1ts meamng The incorporation of such
clause in the flat buyer agr‘éemer;; by the@;promoters are just to evade

the liability towards t1me1y~ delﬁre@ of- s‘ub]ect unit and to deprive the

allottee of his right accr

=_;;_;ng@&em§dela in possessmn This is just to
comment as to how the bu)'idér has mlsjsed his dominant position and
drafted such mls‘;hle\{ous cla_use in the agreement and the allottee is
left with no option but to sign on tﬂe doiz:fed lines.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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18. The legislature in its w1$d

19

prescribed under rule 15 of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.:
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in ‘use, it shall be replaced by such
benchmark lending rate,gwh g@h@,&t;ate Bank of India may fix from
time to time for lending t ‘general public.

f g Q%Q;ﬂ;pi pu
;fig\ su”bm;dmate legislation under rule

-

J

£
ws\-»& B

15 of the rules has determaﬁef the“-.“ r'escmbed rate of interest. The rate

of interest so det,g gOmgped by ..... t Tie*'leﬁlslature 13 reasonable and if the

said rule is folloﬁéd to agva;:d thQ mterest lti‘ will ensure uniform

practice in all théicage? 1 B i TN

Consequently, as\, pe; webslte*x ofg th‘% State Bank of India ie,
https s://sbi.co.in, the @E\;ﬁﬁﬂ% cast egf’lemdmg rate (in short, MCLR) as

on date i.e., 24.04.2024 58, 8,5‘?@ Aecordlngly, the prescribed rate of

interest will be MELR +2% ig 5 %% 3

20. The definition of term m%r&t as‘ d@ﬁ ed ﬁnder section 2(za) of the

il ™ ? 1

Act provides that, the %ate af mterest chargeable from the allottees by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of

default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter
or the allottees, as the case may be.
Explanation. —For the purpose of this clause—
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(i) the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of
default;

(iij)  the interest payable by the promoter to the allottees shall be
from the date the promoter received the amount or any part thereof
till the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottees to the promoter
shall be from the date the allottees defaults in payment to the
promoter till the date it is paid;”

21. On consideration of the doeuments available on record and

/\_

submissions made regardmg"‘f" ' ”"i' gentlon of provisions of the Act,
i é’”}ﬁéﬁondent is in contravention of the

section 11(4)(a) of the Agt, by Ji%han&‘iqgaover possession by the due

date as per the buﬂder buyer- argre%}enﬁ. 'Rhgt the BBA was executed
between the partle§ on 23.05. 2013 and the due date of possession is
36 months from| the ﬁate of éxe@;\.‘ltl@n“qf the ‘agreement, with a grace
period of 6 months&_;S 0, thg at:lthonrltj?E calcui@tetl ‘the due date from i.e,

23.05.2013. The perloﬂh‘f 36 menths ﬁ{’us gr‘ace period of 6 months

expired on 23.11. 2016 ‘ﬁ‘heré?w er thq _due date of handing over

possession is 23.11.2016, The resgondqnt dld not offer possession of

the subject unit on ﬁmenf sﬁ ﬁ)@%ccu apon certlﬁcate in respect to

the said has not heen received yet. 1 There has been a delay of more
than 7 years. Itis the'fallure of the' respondent /promoter to fulfil its
obligations and responsibilities as per the builder buyer’s agreement
to hand over the possession within the stipulated period. Accordingly,
the non-compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the respondent
is established. As such the allottee shall be paid, by the promoter,
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interest for every month of delay from due date of possession ie,
23.11.2016 till offer of possession plus two months or actual handing
over of possession after obtaining occupation certificate from the
competent authority, as per section 18(1) of the Act 2016 read with
Rule 15 of the Rules.

F.IL Direct the respondent to pay litigation charges of
Rs.1,00,000/-. nfReh

22. The authority is of the view d’ra ""'ﬁécf(s the jurisdiction of entertaining

E.

f\\a

the above mentioned rellef xaé"lf‘“is’ é’_matter of compensation and thus,

1vh

the Adjudicating ofﬁcer is tme“’ s

autherll:y to seek the relief of
compensation. Thel‘ebyf theéauthorlty dedlmes the relief.

Directions of the authorlty

23. Hence, the authorlty hereby passes this order and issues the following

directions under sectlon 37 of the Act to ensure compliance of

obligations cast upon §he promoter as per the function entrusted to

the authority under section 34(’[’) '

i. The respondent mdwecte% to pay mterest at the prescribed rate of
10.85% p.a. for every month“* of %elay from the due date of
possession i.e.,23.11.2016 till offer of possession plus two months
after obtaining‘occupatien certiﬁ&edte& from fhe concerned authority
or actual handing over of possession, as per section 18(1) of the Act
2016 read with Rule 15 of the Rules.

ii. The respondent is directed hand over physical possession of the
unit to the complainant after receiving the occupation certificate in

regard to the unit.
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24. Complaint stands. dlsposed of
25. File be consigned to registry.
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iii. The arrears of such interest accrued from due date i.e 23.11.2016

till the date of order by the authority shall be paid by the promoter
to the allottee within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee before 10t of the subsequent month as

per rule 16(2) of the rules...

iv. The complainant is dlre.t;t;e gd?‘ g@y' outstanding dues, if any, after

vi.

adjustment of mterestj@r"%»déﬁyed perlod
The respondent §ha‘ll qpt»;hag%anythmg from the complainant

which is not the pa’rt of the apaﬂment buyer s agreement

The rate of lnterest chargeable from the allottee by the promoter,
in case of de(ault shall be charged at, thg prescribed rate i.e.,
10.85% by the respondent/promotérs Wthh is the same rate of

interest which the p,romote;whall be hable to pay the allottee, in

A

case of default ige., the delayed possessmn charges as per section
E ™ “‘

(za) of the Act

Haryana Real Estate Regulatory Authority, Gyrugram
Dated: 24.04.2024
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