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ORDER

5754 of2022
L8.08.2022
22.o2.2024

Complainant

Respondent

Membe,r

Complainant
Responde,nt

1. This complaint has U"8i Ei.9 by tpe*copnlainint/allottee under section .!i1

tate (Regulation 
"na 

,.i.flp.n.ng Act.,20L6 (in short, the Ar-:t)

read with rule 28 of the.Hh,ryana Reai=rstate fRe$ulation and Development)

Rules, 2ot7 [in short, the Rules) for violation of section 11[4)[aJ of the l\'ct

wherein it is inter alia prescribed that the promoter shall be responsible tft:r

all obligations, responsibilities and functions under the provision of the l\ct

or the Rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inter se'
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A. Unit and proiect related details.

2. The particulars of unit details, sale consideration, the amount paid by thcr

complainant, date of proposed handing over the possession, delay period, il:

any, have been detailed in the following tabular form:

S.No. Particulars Details
1. Name and location of the

proiect
"Shree Vardhman Flora", village
Badshapur, Sector-90, Gurugram

2. Proiect area 10.881 acres

3. Nature of the proiect Group housing colonY

4. DTCP license no. and

validity status
23 of 2008 dated 11.02.2008 valid

upto L0.02.2025

5. Name of the Licensee Moti Ram

6.

7.

RERA registered/ not
registered and validitY
status

Registered
Registered vide no. BB of 20L7

dated 23.08.2017 v'alid uP-to

30.06.2019

Unit no. 1301, tower-B3
fpase 15 of comPlaintJ

B. Unit area admeasuring 7875 sq. ft. (suPer area)

fpase 15 of comPlaint)

9. Date of buyer agreement 04.0?.2012
fpage 13 of comPlaint)

Endorsement in name

complainant

Possession clause

10.

tt.

of 0t.05.20L2
[page 34 of comPlaint)
U (a) Possession

The construction of the flat is likely to b'e:

completed within a period af thirty six montlw
(36) of commencement of construction of tttet

particular tower/block in which the flat is

located with a grace period of 6 months or

receipts of sanction of bur'lding plans/revistttl

plans and all other appro'vals subiect of tlte

building plans/revised plans and all other

approvals subiect to Jbrce moieure including ar':;v

restrains/restrictions from any authorities, non-

availabiLity of building mate,rials or dispute witt\

construction agency /workforce Qfid

circumstances beyond the control of company artd

subject to timely payments by the buyer in the

said complex.
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Facts of the complaihtB.

3.

trPtrqrrr!

The complainrant has rnade the following subrmissions: -

L That the respondents"''gg ;$tirfirr$ various leading newspapers
iilr,- *$i' ;,- .;7.4.:t::,::"_"*ffit+-,.:ai-- 

:Jio-. .

about their forthcoming Friie : ffi+{rye'vardhman Iilora" Sector 90,

Gurgaon, promising,,,u?#iou,l, rdii"6ffies,$ world-class amenities and
.'; i o 'r'

timely completion/execgt[ori-,of the B"ro;eft,gtc. Relying on the promisr:rs

and undertakings giV y phelresnem$ the,Previous buyer booked an

unit admeasuring f6ZS'3q:ft'iri*tfrlmia piolu.t of the respondent for a

total sale consideration of Rs.62,98,187/-. On dated AL05.2012' thre

former buyer Mr. Sachin Vasudev endorsed the subject unit in the favor of

the complainant.

II. That the complainant made a payment of Rs.55 ,46,L70 f- to the respondent

via different cheques on different dates.

Complaint No. 5754 of 2022

L2. Date of commencement of
construction

t4.05.20L2
(as per the respondent submissions during
proceedines dated 22,,02.201', 4)

13. Due date of possession L4.LL.ZOL\
(calculated from date of commencement of
construction i.e. L4.05.2012 including grace

period of 6 months being unqualified and

conditional)
(*Note: inadvertently mentioned due date oJ'

possession 10.09.2015 vide Ttroceedings dated
22.02.2024)

L4. Basic sale consideration Rs.42,69,375/-
fpase 16 of complaintJ

15. Amount paid by
complainant

the Rs.55,46,L70 /-
(page 39 & 40 of comPlaint)

1,6. Occupation certificate 02.02.2022
(As per !rq{eE,t,1}

L7. Offer of possession LL.04.2022
fpase 37 of complaint)
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III. That the flat buyer's agreement was executed on 04.02.2012 and as per

the buyers agreement the respondents allotted a unit no.1301, tower n0.

83 admeasuring super area of 1875 sq. ft. to the complainant. As per par;a

no. 1a(a) of the agreement, the respondent agreed to deliver the

possession of the flat within 35 months from the date of commencement ol'

construction.

IV. That the complainant used to telephonically ask the respotrdent about the

progress of the project, and the lesppndept always gave a false impression
:" *A";t-,-

that the work was going on iry'.f1[ e and accordingly asked for the:
{*:#ilt ll+*;r,1,,

payments which the compJ"l:r1iry,ff o1,.,|ime' When the complainant

;ite, she was Shscked &,$u.pq.t:d io see that construction work

progress 
"nd 

no onA'Wrr,*p..i.nt ai the site to address the

the comRlainant. The respondent played fraud upon ttre
lui,l

complainant. The on]flfrtention of the respolgdfit as to take payments

for the flat withoui bbmptfiti4 tte 
iwogkoand 

not handing over t}re

= 
,,*1,.::.."i.. 

. : ::: rx ii .tr,:

possession on time. i 
_, " " ; .* 

'

V'Thattherespondenta.'pii,i; u.i.fiug.T than91o/oofthepaymentso.n

time for atl rhe dem4pd+raised ;;'U +f o despite repeated requests

lers ove;in%ne *tts hnd.,persohat ,isits of the complaina.t

faited to deliver theln-d$i3rsiblroi qtr;$tted unit within the stipulat'ad
'n":..::: i!'' i",',,

period.

VI. That the construction of the block in which the complainant unit wets

booked with a promise by the respondent to deliver by' 03.02.201'5 brut

was not completed within time for the reasons best known to the

respondent which clearly showed that the ulterior motive of the

respondent was to extract money from the innocent people fraudulenlly'

V Page 4 of 14
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On 11.04.2022 the respondent sent offer of possession, but the conditiort

of the flat was not habitable.

VII. That due to this omission on the part of the respondent, the complainant

had been suffering from disruption in their living arrangement, mental

torture, and agony, and also continued to incur severe financial losses.

Same could have been avoided if the respondent had given possession of

the subject unit on time. As per clause 14[b) of the agreement, it was

agreed by the respondent in .a,rig.ffipny delay, the respondent shall pa'7
., :t*IT-;-.{i:"

complainant compensation O Rs:ffi)e4Sq. ft. per month of the super area
,' .,* r,,",:. 1". 

'..

of the flat., clause of comp-e;nsaflonmltit such a nominal rate of Rs.S/- per

month ": 
qk bsrf$ eJ-c1,r;, which ,: ,nju',, and the

respondent had .*nfo119d the comlfaimant Up"$,loviding the possession

even aftef:' i delay from the agieed'possession plan' Ther

:::"1" -': 
p-e=t tEe friiaUitiB' meiely by mentioning arespondent cannot e.sca 

&, ,, ,

compensation clausd'ffi.thlg afurd.bnftnElTlie iespondent incorporated tht:

clause one-sidea urr.;+,t[g]=8l, ,,ffi1t0 pay a sum of Rs.5/- per:

sq. ft. for every month ;i if"irlr. On titdulaiion of amount in terms of
...:.:.,: ,i 

I ! r,!: ,.:i,rt:i( il s :, ,.i,

financial charges, i, illplr.r f_f. ".,{..].p".,f,.| 
@,tr;!o/o per annum rate r:f

interest, whereas thd-rCtpOndef,t charges,,,:@18%,,per annum interest on

- *id

\r'lll. That on ground of paiity-Ind equity, the respondent be subjected to pa'1

the same rate of interest and the respondent is liable to pay interest on the

amount paid by the complainant from the promised date of possession

until the flat was actually delivered.

C. Relief sought by the complainant:

4. The complainant has sought following relief[s):

i. Direct the respondent to pay delayed possession charges.

,"/

Complaint Nrc. 5754 of 2022
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5. The present complaint was filed on L8.08.2022 in the Authority. Ott

18.10.2022, t5.02.2023, 08.08.2023 and 09.11,.2023 the counsel for thr:

respondent put in appearance and was directed to file the reply within .Z

weeks in the registry of the Authority. However, despite specific directions

and providing an opportunity of being heard, no written reply was filed b'y

the respondent. Thus, keeping in view the opportunity given to the

respondent, despite lapse of more than one year the respondent failed to file

the reply in the registry. Therefore,,'i4,.vi9w of order dated 1J9.11..2023, ther

defence of the respondent was spffi,.bff. *or.,heless, on 22.02.2024 tbe:

respondent appeared along wiph rbptyatrd requested to put reply on recorcl

and the Authoriry acceded tP hi--J

documents and gather imPortant
:. .,..t:::::!:: y :.]rf:;-i:j ,,.il.t:,ll! ;; . _,

6. Copies of all the releiiiffit$ o.uments, ,rrrye= beffited and placed on thre

authendiffi-i$tt ,ii il'.$,tt*jrt{; uun9e, the complaint can tre

decided on the basis " ,ffi-.i.q uflaiSputea,aoCudibnis'and submissions macle

'for.,fair adjudication of the case.

by the parties.

E. furisdiction of the AuthoritY:.8. f urlsolcflon or fne fruLIru[rLy:...- ' '-":i:::

7. The authority has complete t-erritorial'ritorial and subject matter jurisdiction to

adjudicate the present d0 deiffi for

E.I Territorial furisdiction: ,

B. As per notificarion noi:'*7,\272bli=lfep"dated L4.12.2017 issued by Town

and Country planning Department, the iurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial iurisdiction to deal with the present

complaint.

s given below.
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E.II Subi ect-matter Iurisdiction:

9. Section tl(a)(a) of the Act, 2076 provides that the promoter shall brl

responsible to the allottee as per agreement for sale. Section 11( )(a) is

reproduced as hereunder:

Section fi&)(a)
Be respoisiUie- 7or all obligations, responsibilities and functions under the

provisions of this Act or the rules and regulations made thereunder or to the

allottees as-per the agreement for sale, or to the association of allottees, as the

case may bi, tilt the ionveyance of all the apartments, plots or buildings, as the

,o16- ^iy 
be, to the allottees, or tke rpq1n _9! areas to the association of allottees

or the competent outhority, as the-eg5e{gy br;
"t '- ,,t*

S e cti o n 3 4- Functi ons of thea u tnQ5ffi .i*-'
. 

',1; -.i* a, 
"

3a(fl of the Act provid,gt 9pgr1slffp6o,frp!!l!]ie of,,rthe obligations cast upon the

promoters, the allotte.g$ a tpa'$otaqate aOenis under this Act and the rules

10. So, in view of the proVisions of ffre AtT quoted ,above, the authority has

complete jurisdicti", f6#$cide the cgmplainl reglialng non-compliance r:f

ry the prom'oier 'leaving,iaside compensation which is to tlr:

decided by the adjudicaling@ef if pur$ue$.U a complainant at a latr:r
,.ti" :i:, . ,:: ,,*;,:: !i 

,, ,.,;;,.. 
, 

,,, i= ::

stage.

F. Findings on the relief sought by the complainant.
F.I. Direct the responde,.gt E) 

p?y= de=la-y,, d,,i,p9sscssion:clarges'

11. The complainant is , iuUi.quent allottee. The subject unit was originally

allotted to Mr. Sachin.VSgudw. 
=A 

buyer's,agreement was executed in ttris

regard on O4.OZ.ZOL}. Vide endorsement sheet dated 01.05.2012, tlhe

original allottee transferred all his rights and liabilities in rerlation to subjer:t

unit in the favor of present allottee i.e., Shalini Gaur. The Authority hzrs

decided this issue in the complaint bearing no. 4037 of 2079 titled as Varun

Gupta V/s Emaar MGF Land Ltd. wherein the Authority has held that iLn

cases where subsequent allottee has stepped into the shoes of original

allottee before the expiry of due date of handing over posserssion and befone

Complaint N,o. 5754 of 2022
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the coming into force of the Act, the subsequent allottee shall be entitled to

delayed possession charges. So, the Authority is of the view that in cds€:s

where the subsequent allottee had stepped into the shoes of original allotte,:

before the due date of handing over possession, the delayed possession

charges shall be granted w.e.f. due date of handing over possession

12. Herein, the complainant intends to continue with the project and is seeking

delay possession charges as provided under the proviso to section 18(1) ol'

the Act. Sec 1B(1) proviso reads as;u..ffir, 
-,

"section 78: - Return of
1B(1). If the promorer /.ffiffi plete or is unable to give

, if q'-dd!;,}. c.t

possession of an apartmbnt, pl4i, r% bitlding, -

Provided that where on allottee does not intend to withdraw from

the project, he Shall Oe p'aiill"by=ihe promoter, interest for every

month of delay,."til['the handing oier of the possession, ot :;uch rate

as maY be Presc;Yritigd." .' ';. " l :i

t of floot lqu5t"t's'agieement provides for handing over 'lf

possession and is reprodgts.-4$o*' 
-ii i, -

,.Clause1a(a)......;.i-,,,,.,'.;,..i;.,..,.'
" 

I,,
The construction of thei4ftai*iii'iikel!''to be completed within a

p e ri o d of thirty si4l'moun thp.,.l A*"k Wn e 
-ce1trt 

en\,9J c o-nstructi o n of
the paiiculai tow,erfUgli1n,wiicn tne Ilaili1 loCa_ted wit,h a grace

period of 6 months br feci,ipii o1-saicti'on of building plans/rev'ised plans

and all otner apprqvals s,ubie.ct.p{ the,building.plans/revisSd pla.ns and all

other approvalsi,,,,'"sllbieid .,to il.,ye', ',,,',yaie,tre'' includting any

restrainsirestrictioiih?h;iii ini aAtnifiiies, nion-availability o,f building

materiais or dispute with construction agency /workforce and

circumstances beyond the control of company and subiect to timely

payments by the buyer in the said complex""""""
(Emphasis suPPlied)

14. The authority has gone through the possession clause of the agreement. At

the outset, it is relevant to comment on the pre-set possession clause of ttre

agreement wherein the possession has been subiected to all kinds of terms

and conditions of this agreement and the complainant not being in defaurlt

{v Page 8 ofL4
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under any provision of this agreement and in compliance with all provisions,

formalities and documentation as prescribed by the promoter. The draftin;g

. of this clause and incorporation of such conditions is not only vague anrl

uncertain but so heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may maker the possession

clause irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meq4ing,

1S. The buyer's agreement is a pivotaf legr{l-ddtument which should ensure that

the rights and liabilities of both Utiitder/p1.gmoter and buller/allottee are

protected candidlY. The flat'.1 :nt lays down the terms that govern thre

sale of different kinds of Prs",of: properties 'like residentials, commercials etc'

between the builder and# buyel.lt is in the interest of both the parties to
,:: ;ws :I ..:J' ii:: 'r'l!x. :: :ir ,

have a well-drafted n"y"tr ,piefmrint 'Whigh= wtluta thereby protect the
'.t. : i

rights of both the buildtii dad buyer in the tnnio$ate event of a dispure
ls .+, ,. ""*,rz ,li tir 'x.. t 

'

that may arise. It shouldbf.Ardftgdrin fhe.sin'ip|F. and unambiguous language

-,:i,..

which may be understood bi a Compg3nan with an ordirrary educational

background. tt should 
"g,1", 

i*.,1 pfv;tig: w,,i..1 re8ard to stipulated time of

delivery of possesrio" di-uE+iliL ftot"or Uuilding, as the case may be and the

right of the buyer/allogte,,qin cai.dlqf $gtaiin-pgiSession 
of the unit'

ljri 
- ,':: !:"- ..,a. ,] ,. : 

,,,,, 
J 'tt1= rg,l I . . tr. 

': L' '

16. Due date of possessioil"and aamiisitiitity of grace period: The promoterr

has proposed to hand over the possession of the said unit r,lrithin 36 monthrs

from the date of commencement of construction and it is further provided in

agreement that promoter shall be entitled to a grace period of six months.

The construction of the subject tower commenced from 1-'+.05.2012 as prer

the customer ledger dated 23.02.2023 issued by the respondent. Therefore,

ffi
ffi
mia cq.l

Complaint No. 5754 of 2022
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the due date of possession comes out to be L4.LL.2075 including grace

period of six months being unqualified and unconditional.

17. Admissibility of delay possession charges at prescribed rate of interest:

The complainant is seeking delay possession charges however, proviso trl

section 18 provides that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of possession, at such rate as may be prescriberl

and it has been prescribed undgr rul9,.r15 of the rules. Rule 15 has been

reproduced as under: ;:, 
*,

Rule 75. prescribed rate gf"iiii,;M iirq),-iso to section 12, section

78 and sub-section @) a4d suby3tiol (7) of section 791

(L) For the purpose glg1,lnyis" lar"'ri-i:.$iitzt.ibr;.1'f1 ,,,1-8; and..sub-sections

(4) and (Z) of secti'hii,i?, the niriwreit,at tnA"r- tl,,irescribed" shall be

the State Bank 
"f tw:;liqhest 

mrirginlL cosrt ofie-n4,,},,49 rate +2'To':

provided that in',tcigt''ihe Stgtb':bea,! oflndla mqrg,in .al cost of lending

rate (MCLRI ,'s h;.!lii4 ry.g* ir'hnofil berirlp,tace.d lt ycn benchmark

lending rates whte'E;1,pdhustc11 
.B;ank'of 

ihdid:may $i ftom time' to time

for tendins to tne AA\epl@\c: li u, 

. .

1g. The legislature in its *iS@,fi''ffirliiU ate legislation under thr:

: ruies, trai- aetaimined the prescribed rate 'cf

interest. The rate of inlUr t,s.o defeffied bEfre iC.gislature, is reasonabl'e

and if the said rule is foUoweg,to fw,ga if ,lnlerest, 
it will ensure uniform

practice in all the cases,

19. Consequently, as per website of the State Bank of tndia i.e., https://sbi.co.itt,

the marginal cost of lending rate (in short, MCLR) as on date i.e., 22.02.20|1.+

is @ B.B5 %0. Accordingly, the prescribed rate of interest will be marginal cos;t

of lending rate +2o/o i.e., 10.85%.

20. The definition of term 'interest' as defined under section Z(za) of the y'rr:t

provides that the rate of interest chargeable from the allottee by the

V Page 10 ofL4'
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promoter, in case of default, shall be equal to the rate of interest which thr:

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:
,,(za) "interest" means the rates of interest payable by the promoter

or the allottee, as the case maY be'

Explanation. -For the purpose of this clause-

o

(ii)

the rate of interest chargeable from the allottee by the promoter,

in case ,i arfoutt, shall be equal to the rate of interest which the

promoter sholl be liable to pq,y,,,,1!1,e allottee, in 
77se 

of d:f1:tlt' 
"

irl.t'I -- -

d,ttinount or anY Part thereof tilf till
and interest thereon is

refunded, and the in the allottee to the Ptromoter

siall be from the-,da,, -f,. lir.11i.i t"i'deqauks in paymer'tt to the

2l-. Therefore, interest on ,thb='delay enti fromthe complainant shall trt:
; *G.:::i. ,:1i' .., :-: i1..: r --:: r: r 

L

charged at the p."t..fuffiate i.e., 19.81 % bi, fiip= respondent/promotr:r' 
"fi, 

'=ynn 
'.. .l.+i'""',=X il . ,, ,.,= ,,,-

which is the same as iii nbmg gp,an$ea lo HrefiinrcSsd'of delayed possession

charges.

the interest paYable bY to the ollottee shall be from

:r .,tl:",,. ,.:,..iii '::' a:.ai :: ....-

ZZ.On consideration of theleiiiu*tt6qg-9.1 tfre=6vidinCe and other record and

submissions made by the=*6fftp;.ithr,i=*-d' ority is satisfied that the
.ii:.:]:l ; : j i l|:::i:,;$:.:

respondent is in con[-11q1n,i,9,4 
"i,:. :}e,Prcv 

ns pf the Act' By virtue of

clause 1a(a) of the b#ye?'s'agreemeni exe;iited betweenr the parties 'rn

04.02.2012, the posses;io1 ofiihe said.Uilt' was: !o'be delivered within a
'lt"r, 

. '..ti 
{i. I '::

period 36 months from ihe daie Commencement of rconstruction l.e.

10.03.2012 and it is further provided in agreement that p:romoter shall tre

entitled for a grace period of six months' As far as grace period is concern':d'

the same is allowed being unconditional and unqualified. T}'rerefore, the due

date of handing over of possession comes out to be L4"t1"2075' In the

present complaint the complainant was offered possession by t;he

respondent on L1..04.2022 after obtaining occupation certificate dated

V Page 11 of 1'*
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02.02.2022 from the competent authority. The authority is of view that there

is a delay on the part of the respondent to offer physical possession of the

allotted unit to the complainant as per the terms and conditions of the

buyer's agreement dated 04.02.20t2 executed between the parties.

23. Section 19[10) of the Act obligates the allottee to take possession of ther

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was grantecl

by the competent authority on 02.02.2022. The respondent offered thLtl

possession of the unit in question to the complainant only on 11.04.2022, srt

it can be said that the complainant came to know about the occupation

certificate only upon the date of offer of possession. Therefore, in the interest

of natural justice, the complainant should be given 2 months' time from the

date of offer of possession. These 2 months' of reasonable time is being given

to the complainant keeping in mind that even after intimation of possessirln

practically he has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely finished unit but

this is subject to that the unit being handed over at the time of taking

possession is in habitable condition. It is further clarified that the delay

possession charges shall be payable from the due date of possession till the

expiry of 2 months from the date of offer of possession [11..04.2022) which

comes out to be 11.06.2022.

24. Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 1Bt1) of the Act on the part of the respondent is

established. As such the complainant are entitled to delay possession charges

at prescribed rate of the interest @ 10.85 o/o p.a. w.e.f. 1'4.11.20L5 till expiry

of 2 months from the date of offer of possession (11.04.'2022) i.e', up to
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1'1"06'2022 as per provisions of section 1B[1) of the Act read with rule 15 of
the rule.

H. Directions of the authority

25' Hence, the authority hereby passes this order and issues the followin5l
directions under section 37 of the Act to ensure compliance of obligations;
cast upon the promoter as per the function entrusted to the authority,
under section 34(fl:

i' The respondent is directed to pay interest to the complainant against;

the paid-up amount at the prescribed rate i.e., 10.8s% per annum fo.
every month of delay on the amount paid by the complainant from due
date of possession i.e., t4.ll.Z[l5till,expiry of 2 months from the date
of offer of possession (1,1..04.2022) i.e., up to 1,L.06.2022 only. The
arrears of interest accrued so far shall be paid to the complainant
within 90 days from the date of this order as per rule 16(2J of the

ii. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 10.85% by
the respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e., the
delayed possession charges as per section z(za) of the Act.

iii. The complainant is directed to pay outstanding dues, if any, after
adjustment of delay possession charges within a period of 30 days. The
respondent is directed to handover the physical possession of the unit
within 30 days to the complainant/allottee.

iv. The respondent shall not charge anything from the complainant which
is not the part of the buyer's agreement. The respondent is also not
entitled to claim holding charges from the complainant/allottees at any
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