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BEFORE THE

Kulwant Singh
Address:- Village Sahanp

Ansal Housing limited

Address:- Ansal Plaza, 2

Vaishali, Ghaziabad.

CORAM:

Shri Ashok Sangwan

APPEAMNCE:

Shri Sanjeev Kumar B

Shri Amandeep Kadyan

1. The present

under Section 31

2 016 (in short, the

(Regulation and

violation of section

prescribed that the

responsibilities and

rules and regulati

agreement for sale inter se.

per the

I

Complaint No. 3197 of 2023

ANA REAL ESTATE REGULATORY
ORITY, GURUGRAM

Complaintno. :

Order pronounced on :

3197 of 2023
24.O4,2024

', Tehsil-Safidon,

Floor, Sector-

Complainant

inant

t

allottee

ntl Act,

:) read with rule 29 of the Haryana Estate

lopment) Rules,2017 [in short, the

11(a)[a] of the Act wherein it is

J for

romoter shall be responsible for all ns,

ons under the provision of the or the

made there under or to the allottee

nter alia

Respondent

(AdvocateJ

ORDER
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A, Unit and proiect related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

Sr.
No.

Particulars Details

1. Name of the project "Ansal Heights 86", Sector-86,
Gurugram, Haryana.

2. Nature of project Residential

3. Area of prorect 72.843 acres

4. DTCP License no. Licence No.48 of 2011

Dated 29.05.2011

5. RERA registered Not registered

6. Unit no. V-06, Type-Villa

(As on page no. 32 of complaint)

7. Unit area 4300 sq. ft.

[As on page no. 32 ofcomplaintl

Endorsement in favour of
complainant

[Note:- From original allottee's
Mr. /Mrs. Naim Ali Azhar &
Rana Tabassum]

2r.06.20t3

(As on page no. 49 ofcomp[aintJ

9. Date of execution of buyer's
agreement

02.0 5.2013

(As on page no. 29 of complaint)

10. Possession clause Clause 31

Complaint No. 3197 of 2023
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The Developer shall offer
possession of the unit any time,
within a period of 42 months
from the date of execution of this
Agreement or within 42 months
Irom the date of obtaining all
the required sonctions and
approvol necessary Ior
commencement of construction,
whichever is later subject to timely
payment of all the dues bu Buyer
and subject to force-majeure
circumstances as described in
clause 32. Further, there shall be a
grace period of 6 months allowed
to the Developer over and above
the period of 42 months os above
in offering the possession of the
Unit

[Emphasis supplied]

(As on page no. 37 of complaint)

11. Due date of possession 02.05.20L7

[Calculated 42 months from date
of execution of agreement + 6
months grace period l

1.2. Letter intimating change of
unit no.

[Note:- Unit no. changed from
V-06 to V-08 and unit area
reduced from 4300 sq.ft. to
4410 sq.ft.l

15.11.2013

[As on page no. 50 of compfaint)

13. Payment plan Construction linked

1-4. Total sales consideration Rs.1,75,08,689/-

[As per customer ledger on page
no. 54 of complaintl



15. Amount paid by the
complainant

Rs.l,67,6L,LZZ /-
(As per customer ledger dated
16.03.2023 on page no. 54 of
complaintJ

16. Offer of possession Not offered

1,7. Occupation certificate Not received

Complaint No. 3197 of 2023

lNote: ln the last proceeding order dated 06.03.2024, the due date of possession
was inadvertently mentioned as 02.11.2 nstead of 02.05.20171
B. Facts ofthe complaint:

3. The complainant has madethefol submissions in the complaint:

e respondent in the year 2 013 in

Vide application

its residential project "Ansal Heiglu
dated 76.04.2073, the complainant applied for

!5
ated in sector-86, Gurugram.

transferring of the subject unit i.e., villa no. V-06 from Mr./ Mrs. Nazm

Ali Azhar and Rana Tabassum (original allottees.) .

Il. That the r"rpond"nt and the compl tered into a villa buyer

ffi HAREBA
#- ounuenavr

I II.

IV.

agreement on 02.0 5.20 L3 and no. V-06 which was in name of the

original allottees was transferred to the complainant for a sale

consideration of Rs.\,7 1,99,750 / -

That on 15.11.2013 the respondent issued a letter to the complainant

and informed that the allotted villa no.06 has been changed to villa

no. 08 and also the size of the unit was increased from 4300 sq.ft to

4410 sq.ft. arbitrarily without consent of the complainant.

That as per the buyer agreement, sale consideration of the villa was

Rs.7,71,99,750 /-. However, subsequently consideration for the villa

was arbitrarily increased on account of addition of other charges

which included labor cess etc. which was supposed to be borne by the
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respondent. The same was accepted by the complainant under

protest.

That the complainant has till date made a total payment of Rs.

1.,61,6L,722/-. The payments were stipulated in the agreement upon

completion of certain percentage of the construction. However, the

respondent on various occasions raised demands for payment

without completion of the milestone. Accordingly, the complainant

paid the total considerati s the villa, even before the

plated in the villa buyer

ite of the prorect has not

by the respondent and

the po on of the

VI.

to complain about delay in the proiect, however no plausibl

been received from the respondent. Since the respondent i

reply has

unable to

e villa for

agreement. The cons

progressed since

consequently the

villa to the comp

That as per the t, the ndent

was required to lla within 2 months

from the date of t with a fu er grace

period of 6 months. dering grace riod also

physical possessi n handed on or

before 02.05.20 not been co eted and

also no occup

VIL That the respondent has failed to abide the Rules and ations of

not evenHaryana RERA and other Authorities. The respondent h

applied for registration in RERA so far.

VIII. That the complainant has visited office of the respondent ny times

develop the project and handover physical possession of
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occupancy, the co plainant is entitled to get refund of the entire

amount Rs.1,61,61,1 2/- paid by him along with interest as applicable.

Hence, the present mplaint.

C. Relief sought by the mplainants:

4. The complainants ha sought following relief(s) :

i. Direct the respo t to refund the entire paid-up amount i.e.,

Rs.L,61.,67,722 alo with interest at the prescribed rate.

ii. Direct the respond tto all the statutory approvals

and sanctions ofth pro,

D. Reply by responde

5. The respondent by

I. That the present

the complainant

The complainan

The present com

ll. That even otherwis

of action to file

based on an

well as an inco

llowing sub ssions:

ble nor ble as

id the

t seeking

n this gro alone.

us-standi d cause

present co laint is

visions of e Act as

conditi ns of the

pcomrng

ent, the

quiries

amount.

interest.

allotment letter ch is

evidentiary from s missions made in the following aphs

ofthe present reply.

III. That sometime in the year 2013, the complainant app ed the

respondent in order to purchase an independent unit in its u

residential project "ANSAL HEIGHTS" situated in S ctor-86,

r'

ul

agreement dated 02.05.2013,

Gurgaon. It is submitted that prior approaching the respo

complainant had conducted extensive and independent

Page 6 of17



ffiHARERA
HeunuennHr

regarding the pro

regard to all a

independent and

influenced in any

IV. That thereafter the

a unit in the project.

no. V-06 was

consciously and wi

remittance ofthe sal

It is further sub

defaulters in the

proiect and has

submitted that

mode and the

period as given by

VI. That without prei

respondent, it is

over the posse

circumstances b

several circum

the respondent

27.08.2012 of the

in Civil Writ Petiti

/extraction of

construction pro simultaneously orders at differe

Page 7 of U
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and it was only after being fully satisfied with

of the proiect, the complainant took an

rmed decision to purchase the unit, un-

ner,

mplainant applied for provisional allotment of

In pursuant to the said application, unit bearing

complainant. The complainant

v nstruction linked plan for

consl

being a n rof

ce

itt

gon full

time

I aid and the righ of the

handed

majeure

would ha

no force

nt. There been

s which were absolutely beyond the

as orders dated 16.07.2012, 31.07.

n'ble Punjab & Haryana High Court d passed

No.20032 of 2008 through which the hucking

r was banned which is the one of

t dates

sed fun

questio

into the

It is also

trol of

012 and

tly devr
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passed by the Hon

the excavation wo

harmful to the pu

from these the

delay in giving

caused abrupt

restriction on with

the labor pressure.

in letter and spirit

compliance of othe

COVID"19, lockd

2020 which bad

respondent was

similar lockdo

the year Z02Z

consequently

on time as the same

That the ban on

court of India in

in Delhi NCR whi

project and the c

exponentially wh

respondent. The r
has diligently and

question and has

VII.

expeditiously as
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le National Green Tribunal thereby restraining

causing Air Quality Index being wors! may be

c at large without admitting any liability.Apart

onetization is also one of the major factors to

ession to the home buyers as demonetization

of work in many projects. The sudden

led the respondent unable to cope with

oweve ndent is carrying its business

of the agreement as well as in

I ryana Government. Due to

t the country in March,

and consequently

on on time. That

which extended to

construction and

r the possession

of the respondent.

e Hon'ble supreme

levels of pollution

construction of the

for proper execution of the project increases

enormous business losses befall upon the

dent, despite the default of several allottees

pursued the development of the project in

constructed the project in question as

ssible. The construction of the proiect is
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completed and re

which is likely to be

6. Copies ofall the re

Their authenticity is

on the basis of th

made by the parties

the pleadings.

E. furisdiction ofthe

7. The authority obse

jurisdiction to adj

below.

E. I Territorial j

As per notification

and Country Plan

Regulatory Authority,

purpose with offices

in question is si

Therefore, this

the present com

E. II Subject matter iu

L Section 1.1(4J(a) of

responsible to the

reproduced as hereu

provisions of this

Complaint No. 3197 of 2023

for delivery, awaiting occupancy certificate

mpleted by the year 2022.

t documents have been filed and placed on record.

t in dispute. Hence, the complaint can be decided

undisputed documents and written submissions

d who reiterated their earlier version as set up in

itorial as well as subject matter

the reasons given

.2017 issued by Town

on of Real Estate

urugram District for all

the present case, the project

of Gurugram district.

risdiction to deal with

t For

iction
UGRAM

Section 77(4)(a)

Be responsible for

Act, z0L6 provides that the promoter shall be

as per agreement for sale. Section 11(a)(a) is

ll obligations, responsibilities qnd Iunctions under the

or the rules and regulqtions made thereunder or to
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the allottees as per the agreement for sale, or to the association of
allotteet as the case may be, till the conveyance of oll the aportments, plots
or buildingt os the case may be, to the allottees, or the common areas to
the association of qllottees or the competent authority, as the case moy be;

So, in view of the prqvisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainants at a

RCR (c) i 57 and reiterated in case of M/s Sana Realtors private Limited

& other Vs Union ol lndia & others SLP (Clvll) No. 73005 of 2020

decided on 72,05.2OZZwherein it.hasrbeen laid down as under:

"86. From the scheme of the Act of which q detaited reference has been made and
taking note of power of adjudication delineated with the regulatory authority ond
adjudicating offrcer, what finolly culls out is thot although the Act indicates the
distinct expressions like 'refund', 'interest', 'penalty' ond 'compensation', o conjoint
reading of Sections 1B and 19 cleorly mqniksts that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of interest for
deloyed delivery of possession, or penalty and interest thereon, it is the regulatory
authoriy which has the power to examine qnd determine the outcome oIo complaint.
At the same time, when it comes to a question of seeking the relief of odjudging
compensation and interest thereon under Sections 12, 14, 1B and 19, the adjudicoting
olficer exclusively has the power to determine, keeping in view the collective reading
ofSection 71 read with Section 72 ofthe Act. if the odjudicotion under Sections 12, 14,

18 and 19 other thon compensation as envisaged, if extended to the adjudicoting
officer as prayed thot in our view, mqy intend to expand the ambit and scope of the
powers and f)nctions of the odjudicoting olficer under Section 71 and thot would be

agoinst the mandate of the Act 2016,"

Page 10 of 17

later stage.

Further, the authority has no

Complaint No. 3197 of 2023

ceeding with the complaint and

I

10.

to grant a relief of refund in the pidsdht matter in view of the judgement

passed by the Hon'ble Apex Court i\ Newtech promoters ondpassed by the Hon'ble Apex Court i\ Newtech promoters ond

Developers Private Limited Vs State of II,P. and Ors. 2020-2021 (7)
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Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent:

F.l Obiections regarding force maieure,

11. The respondent-promoter has raised the contention that the construction

of the tower in which the unit of_the complainant is situated, has been

delayed due to force maleure iii. it"n.u, such as orders passed by
- .'r'.:.'National Green Tribupal.to stqii:qonstr.uction, non-payment of instalment

by allottees, and Covi4- 19. The plea ofthe respondent regarding various

orders of the NGT and demonetisation and all the pleas advanced in this

regard are devoid of merit. The orders passed by NGT banning

construction in the NCR region was for a very short period of time and

thus, cannot be said to impact the respondent-bu ild er leading to such a

delay in the completion. Also, there may be cases where allottees has not

paid instalments regularly but all the allottees cannot be expected to

suffer because of few allottees. Thus, the promoter respondent cannot be

given any leniency on based of aforesaid reasons and it is well settled

principle that a person cannot take benefit of his own wrong.

F. IL Obiection regarding delay in completion of construction of proiect
due to outbreak ofCovid-19.

12. The Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore

Services Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M.p (1) (Comm)
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no. 88/2020 and

as under:

69. The past non"
the CoVID-19
since September 201
same repeatedly.
Project. The outbrea
performance of a
outbreak itself."

In the present case

construction of the p

by 02.05.2017. It is

on 23.03.2020 w

much prior to the

authority is ofthe

excuse for non-

much before the o

period cannot be

possession.

G. Entitlement of the

G.l Direct the resp
interest at the

1,4. In the present compl

project and is seekin

subject unit along wi

section 18(1) of the

ready reference.

13. io,

ectl

Complaint No. 3197 of 2023

3696-3697/2020 dated 29.05.2020 has observed

of the Contrqctor cqnnot be condoned due to
in March 2020 in lndia. The Contractor wos in breach

Opportunities were given to the Contractor to cure the
the same, the Contractor could not complete the

of a pandemic cannot be used qs qn excuse for non-
troct for which the deadlines were much before the

ndent was liable to complete the

the possession of the said unit

ckdown which came into effect

ing over of possession was

emic. Therefore, the

c cannot be used as an

the deadlines were

id reason, the said time

the delay in handing over

ARERA
nplainant for refund:

to refund the entire paid-up amount along with

t, the complainant intends to withdraw from the

return of the amount paid by him in respect of

interest at the prescribed rate as provided under

Sec. 18(1) of the Act is reproduced below for
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"Section 78: -
18(1). If the promo
an apartment plot

"The Developer
of 42 months
42 months from
approval
later subject to tim
force-majeure circum
be a grace period of6 m
period oI42 mon

16. Accordingly, the d

date of execution

(o) in occordance the terms of the agreementfor sale or, os the case
may be, duly pleted by the dote specifred therein; or

(b) due to discon
suspension or
other reason,

of his business as a developer on qccount of
of the registrqtion under this Act or for any

he shall be lioble
to withdraw from

demarnd to the allottees, in case the ollottee wishes
project, without prejudice to ony other remedy

available, to the qmount received by him in respect of thdt
apartment plot b as the cdse mqy be, with interest ot such
rate ds may be p including compensotion in the
manner as provided
Provided that ana intend to withdraw from the
project, he shall be poid, by ', interest for every month of
delqy, till the han
prescribed."

at such rate as mav be

(Emphasis supplied.

15. Due date of posse agreement provides for

handing over ofp

of6 months. The due date ofpossession comes out to be 02.05.2017.

15. Admissibility of refund along with prescribed rate of interest: The

complainant intends to withdraw from the project and is seeking refund

of the amount paid by him in respect of the subiect unit with interest at

prescribed rate as provided under rule 15 of the rules. Rule 15 has been

Complaint No. 3197 of 2023

of amount and compensotion
fails to complete or is unable to give possession of
building.-

e, within a period
t or within

sonctions and
whichever is

Buyer ond subject to
32. Further, there sholl

Developer over and above the
bove in offering the posse.

culated 42 months from the

3 along with a grace period

reproduced as under:

Page 13 of 17
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Rule 75. rate of interest- lProviso to section 12,
section 78 and sub-section (4) and subsection (7) of section 791

(1) For the purpose of proviso to section 12; section 18; ond sub-
sections (4) ond (7) of section 19, the "interest ot the rate
prescribed" shqll be the Stote Bonk of India highest marginol cost of
lending rate +2o,4.:

Provided thqt in case the Stote Bank of lndia morginal cost of
lending rqte (MCLR) is not in use, it shall be replaced by such
benchmork lending rates which the Stqte Bank of Indio moy fix
from time to time for lending to the generql public,

1.6. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the etermined the prescribed rate of

interest. The rate of in ined by the legislature, is

reasonable and if the said to award the interest, it will

ensure uniform pra

Consequently, as Bank of India i.e.,

(in shorg MCLR) as onhttps://sbi.co.in,

date i.e., 24.04.2 ', the prescribed rate of

interest will be

In the instant

.e., 10.8S%0.

unit was executed on

02.05.2013. Acco possession of the unit was

to be handed over 42 months from the date of

17.

18.

Complaint No. 3197 of 2023

the required sanctions

t of construction. The due

execution of the

and approvals n

date is calculated :ution of the agreement

ie.02.05.2013 and fu er the grace period of six months is added. Thus,

the due date of sion comes out to be 02.05.2017. However, the

occupation certifica for the tower where complainant's unit is situated

not received.
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paid a considerable amount towards the sale consideration and as

observed by Hon'ble Supreme Court of India in lreo Grace Realtech

Pvt. Ltd. Vs. Abhishek trOranna & Ors., civil appeal no. 5785 of 2019,

decided on 11.01.2021

"" .... The occupation certificate is not ovailoble even as on dote, which
clearly amounts to defrciency of service, The allottees cannot be made to
wait indefnitely for possession of the opartments allotted to them, nor
can they be bound to take the opartments in Phose 1 of the project...,,.,"

20. Further in the judgement of 'ble Supreme Court of India in the

cases of Newtech Promoters a pers Private Limited Vs State

of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors

Private Limited & other Vs Union of India & others SLp (Civil) No.

13005 of 2020 decided on 12.05,2022. it was observed

25. The unqualified right of the ollottee to seek refund referred llnder Section
1B(1)(a) and Section 19(4) of the Act is not dependent on qny contingencies or
stipulations thereof, lt appears that the legislature has consciously provided this
right of refund on demand os an unconditionol absolute right to the allottee, if
the promoter foils to give possession of the apoftment, plot or buildina \',)ithin
the time stipulated under the terms of the agreement regordless of unforeseen
events or stoy orders of the Court/Tribunql, which is in either way not
attributoble to the ollottee/home buyer, the promoter is under qn obligotion to
refund the amount on demond with interest at the rate prescribed by the State

;;!i':::::::'::qilRu(
functions under the provisions of

Complaint No. 3197 of 2023

ai 
' 
obligtiioiri, responsibilities, and

the Act of 2016, ot the rules and

Government including compensation in the manner provided under the Act with
the proviso that if the allottee does not wish to withdraw from the project, he
sholl be entitled for interest for the period of delqy till handing over possession

2t.

regulations made thereunder or to the allottee as per agreement for sale

under section 11[4)(a). The promoter has failed to complete or unable to

give possession ofthe unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as the allottee wishes to withdraw from
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rate as may be prescribed.

22. Accordingly, the non

11(4J(a) read with s

is established. As

amount paid by her

(the state Bank of

applicable as on da

Real Estate (Regulati

each payment till

timelines provided

G.ll Direct the
the proiect,

23. In view of the

becomes redundant,

being refunded back

H. Directions of the Au

24. Hence, the autho

directions under

Authority under

Complaint No. 3197 of 202 3

the proiect, without prejudice to any other remedy available, to return

the amount received by him in respect of the unit with interest at such

compliance of the mandate contained in section

on 18[1J of the Act on the part of the respondent

the complainant is entitled to refund of the entire

t the prescribed rate of interest i.e., @10.85% p.a.

dia hi

+2o/o)

al cost of lending rate (MCLR)

under rule 15 of the Haryana

Rules,2017 from the date ofn

f the amount within the

2017 iLid.

rovals and sanction of

1 the above said relief

by the complainant is

;FGg

obligations cast upon the promoters as per the functions entrusted to the

n 34[0 ofthe Act of 2016.

The respondent/promoter is directed to refund the amount paid by

the complainant 1.e., Rs.1,61,61,211/- along with interest at the rate

of 10.85% p.a. as prescribed under rule 15 of the Haryana Real
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Estate (Regula

each payment

A period of 90 d

directions given

would follow.

Complaint stands

File be consigned to

25.

26.

Complaint No. 3197 of 2023

n and DevelopmentJ Rules,2017 from the date of

the actual realisation.

is given to the respondent to comply with the

n this order and failing which legal consequences

AR[RA
URUGRAM
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