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1. This complaint has beeh f'%zed By: the complamant/allottees under Section 31
of the Real Estate (Regulatlon and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate [Regulatmn and Development)
rules, 2017 (in short, the rules) for violation of Section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible for
all obligations, responsibilities and functions under the provision of the Act
or the rules and regulations made thereunder or to the allottee as per the

agreement for sale executed inter se.
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A. Unit and project related details.

Complaint No. 5246 of 2022

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.No. | Particulars Details
1 |Name and location of the|“Shree Vardhman Flora”, village
project Badshapur, Sector-90, Gurugram
2. | Project area 10.881 acres
3. | Nature of the project Group housing colony
4. |DTCP license no. and|23 of 2008 dated 11.02.2008 valid
validity status upto 10.02.2025
5. | Name of the Licensee Moti Ram
6. |RERA registered/  not | Registered
registered and validity Registered vide no. 88 of 2017
status dated 23.08.2017 valid up-to
30.06.2019
7. | Unit no. 1103, tower-B5
(page 25 of complaint)
8. | Unit area admeasuring 1875 sq. ft. (super area)
(page 25 of complaint)
9. | Allotment letter 28.12.2011
(page 44 of complaint)
10. | Date of buyer agreement 25.02.2012
(page 23 of complaint)
11. | Possession clause 14 (@) Possession
The construction of the flat is likely to be
completed within a period of thirty six
months (36) of commencement of
construction of the particular tower/block in
which the flat is located with a grace period
of 6 months or receipts of sanction of building
plans/revised plans and all other approvals
subject of the building plans/revised plans and
all other approvals subject to force majeure
including any restrains/restrictions from any
authorities, non-availability of building materials
or dispute with construction agency /workforce
and circumstances beyond the control of
company and subject to timely payments by the
buyer in the said complex.
(Emphasis Supplied)
12. | Letter of addition of Co-]|09.05.2019
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applicant (Madu Garg) by | (page 64 of complaint)
respondent
13. | Date of commencement of | 10.03.2012
construction (page 65 of complaint)
14. | Due date of possession 10.09.2015

(calculated from date of commencement of
construction i.e. 10.03.2012 including grace
period of 6 months being unqualified and
conditional)

(*Note: inadvertently mentioned due date of
possession as 31.11.2015 vide proceedings dated
22.02.2024)

15. | Basic sale consideration Rs.45,93,750/-
(page 26 of complaint)
16. | Amount paid by the|Rs.56,53,439/-
complainant (as per payment receipts page 49-63 of
complaint)
17. | Occupation certificate 02.02.2022
(As per DTCP Website)
18. | Offer of possession 18.04.2022
) (page 44 of complaint)
19. | Cancellation letter 21.06.2022
(page 88 of reply)
B. Facts of the complamt “%% |

I. That the complamants are alleteee mf the real estate project "Shree

Vardhman Flora" Skreé \ﬁarganan Infrahome Pvt. Ltd., entered

1L

[1I.

into a builder buyer agreement thh the respondent on 25.02.2012 for

unit no. 1103, tower ’fBS.&éﬁ_méasux_lng@lB?S sq. ft.

That as per clause 14 (a) of the agreement respondent was obligated to

hand over the possession of the allotted unit within 36 months from the

commencement of construction of tower BS5, which began on 10.03.2012,

setting the possession deadline as 10.03.2015.

Despite this, the respondent company issued the offer of possession on

18.04.2022, a delay of 7 years, 1 month and 8 days. Furthermore, the
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respondent failed to pay the delayed possession charges or execute the
conveyance deed for the unit.

IV. That the complainants have paid Rs.56,53,439/- out of the total sale
consideration of Rs.55,71,875/- as and when demanded by the
respondent.

V. That the complainants invested their hard-earned money in the booking of
the unit in the project in question on the basis of false promises made by

the respondent in order to allure the complainant. However, the

respondent failed to abide allfﬁt

gations of him stated orally and

under the builder buyer agregm “-{ ly executed between both the

B

parties. Consequently, feellng%aggr;’e ec_i_‘_by the actions of the respondent

company, the complalﬂant has res"' Qli:o filé complamt under Section 31
of the Real Estate Re%latlon and’ Devejppmen;t Acﬁ 2016, along with rule

28 of Haryana Real Estate [Regli‘latmn and Development) rules, 2017,

seeking redressal for%thglg grlgvance;s before theauthority.
C. Relief sought by the cmgﬂam&nts %

4. The complainants have sought belomng rehef(s)

i. Direct the respondent to p‘aymdeieyed possession charges at the
prescribed rate ac,crued g'om ;:lue da;l;e of ‘possession till offer of
possession. 1NN

ii. Direct the respondent%to execute and reglster the conveyance deed of the
booked unit. SiUiidPl . /1

iii. To restrain the respondent company from creating third-party rights in
respect of booked unit and maintain status quo.

5.The present complaint was filed on 09.08.2022 in the Authority. On
18.10.2022, 15.02.2023 and 08.08.2023 the counsel for the respondent put
in appearance and was directed to file the reply within 2 weeks in the
registry of the Authority. However, despite specific directions and providing

an opportunity of being heard, no written reply has been filed by the
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respondent. Thus, keeping in view the opportunity given to the respondent,
despite lapse of more than one year the respondent failed to file the reply in
the registry. Therefore, in view of order dated 09.11.2023, the defence of the
respondent was struck off. Nonetheless, on 22.02.2024 the respondent
appeared along with reply and requested to put reply on record and the
Authority acceded to his request, in order to go through relevant documents
and gather important facts for fair adjudication of the case.

6. Copies of all the relevant documeqts»have been filed and placed on the

record. Their authentlcn:y is not',l; “ﬁ" S ;té. Hence, the complaint can be

by the parties. / ‘Wg . L W

E. Jurisdiction of the Author:ﬁ:y f -
7. The authority has cor}lp,,]elae terrltonal and subject. matter jurisdiction to

adjudicate the presentgc" é- lalntidr%e reasons given below.

E. I Territorial ]urlsdlcqb‘n : i ég § Y s
8. As per notification no. Lj@Zj,gﬂl'?-lTCP gdat;éd 14 12.2017 issued by Town

and Country Planning Deparfvﬁ‘&nffvhémnsdlctlon of Real Estate Regulatory

s
e

Authority, Gurugram shall be eﬁ‘ihre&'umg‘t‘ém District for all purpose with
gra .ﬂﬁ t% %anligase the project in question is

situated within the p_annmg area of Gurugram Dlstrlct Therefore, this

offices situated in Gu

authority has complete ferritorial ]urlsdlctlon to. deal with the present
complaint.
E.Il Subject-matter Jurisdiction:

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
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allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

10.So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of

obllgatlons by the promoter leavmﬂg\- asncle compensatlon which is to be

stage.

F. Findings on the relief sought by the c
F.I Direct the respondent g lﬁye@ pos

accrued from due date Sgl@

respondent on 21.06. 2%2&2 qu to non-paynient of amount as per demand
issued along with offe%‘ éf ﬁ‘ﬁssess@n dat;ed ‘18 04.2022. At the time of

Rs.56,53,439/- which_is_ moge ng n_|

he h%sw sale price of unit ie.
Rs.45,93,750/-. The coﬁ:)p- 'na 3 %@ '%blgt} to pay the requested amount due

to the non- ad]ustmentjof delay mtergst was 1ust1ﬁable So, the promoter's
conduct in asking the com“plamant§ to-mleet additional demands was not
justifiable because they had already paid more than basic sale consideration.
Alleged cancellation for this reason is not tenable and is therefore, quashed.
12.In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to Section 18(1) of the Act. Sec 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

A
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18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

13.Clause 14(a) of floor buyer’s agreement provides for handing over of
possession and is reproduced below:

“Clause 14(a)

The construction of the fla y.to be completed within a
period of thirty six months (36) ’ ﬁiencement of construction of
the particular tower/block i in whi t‘g}gé flat is located with a grace
period of 6 months or recetpt&oﬁSa ction of building plans/revised plans
and all other approvals subj}zgt. of fe* &ugldmg pIans/rewsed plans and all
other approvals subjéct to" ~forces, majeure  including any
restrains/restrictions’ Q‘@ﬁlmﬁny;@pufh ﬁtggs, non-avallab:hgz of building
materials or dispute with cnngfructfon agency  /workforce and
circumstances beyond the control of ;ampany and subject to timely
payments by the buyeg' in the said complex.....

t o b | i—}, ‘ (Emphas:s supplied)

14. The authority has gone through the possessnon clause of the agreement. At

the outset, it is relevant’ to;»cgmment on the pre -set'possession clause of the
agreement wherein the possessmn hés bean sub]ected to all kinds of terms

and conditions of this agreement aﬁdwthe complamant not being in default

R

nd nécqmphance with all provisions,

]

under any provision ofﬁéh@ agréerr%eég
formalities and documentatibn asn,fjre§cn1bed by the promoter. The drafting
of this clause and mcorporatlon of 'such conditions is not only vague and
uncertain but so heavily loaded in favour of the promoter and against the
allottee that even a single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the possession
clause irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

15. The buyer’s agreement is a pivotal legal document which should ensure that

the rights and liabilities of both builder/promoter and buyer/allottee are
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protected candidly. The flat agreement lays down the terms that govern the
sale of different kinds of properties like residentials, commercials etc.
between the builder and the buyer. It is in the interest of both the parties to
have a well-drafted buyer’s agreement which would thereby protect the
rights of both the builder and buyer in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and unambiguous language
which may be understood by a common man with an ordinary educational

background. It should contain a prov;smn with regard to stipulated time of

building, as the case may be and the
j‘,él.'(.

right of the buyer /allottee in case 0 y in possessmn of the unit.

delivery of possession of the unit; plotor

16. Due date of possession and admiﬁsibility of grace period: The promoter

has proposed to hand ovér“%ﬁe béssessxog of the said unit within 36 months

from the date of comm@gcement of constgyctlon and it is further provided in
agreement that promote’r shall bexefltltled to a grace period of six months.
The construction of the subject tawer commenced from 10.03.2012 as per

the customer ledger dated ‘07 k{?. 2@13 1ssued§by the respondent. Therefore,

W 5 mewﬁ,

the due date of possession.C comes out to. be10.09.2015 including grace
period of six months being unquahﬁe“ﬂ and unconchtmnal

-
= ‘3&

17. Admissibility of delay%@o;sessmn c%agges at prescrlbed rate of interest:

The complainants are seeking delay possessaon charges however, proviso to
Section 18 provides that wheré gngalfottee does not lntend to withdraw from
the project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]
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(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.

18.The legislature in its wisdom in the subordinate legislation under the

19. Consequently, as per websit%aﬁthe; S

provision 0

f rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to

practice in all the cases.

ird the interest, it will ensure uniform

ga,‘ﬁ%ank of India i.e., https://sbi.co.in,

the marginal cost of lend;r{é«‘fﬁ;eﬁﬁ{ﬁh M&R}as on date i.e., 22.02.2024

F &% 4
s @ 8.85 %. Accordinglfthe’pres
of lending rate +2% i.eg, io;éstj/ol Py d

i

e g‘fﬁte of ‘i:gt‘igr’est will be marginal cost

g

20.The definition of terrﬁ_ finteres'g' as d%ﬁﬁéd urider. Section 2(za) of the Act

provides that the raté%glgtgrest ?hai':gegblefrom the allottee by the

A\Coa N, I B B . ;
promoter, in case of defaﬁlggs}ﬁ]}ﬁbe,‘éguai to the rate of interest which the
iy e . =0 T o Z i

“(za) "interest"'méa

—

”’"-'.e:-,-ﬁ'ri' case of default. The relevant

- b

ntér?i‘t%byizbfé\ by the promoter

or the allottee, @s'the,case may be 2

Expfanatr'or%ﬁ-—._-'-ﬁ't)r.fhg' %urMSe@f%his clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the

promote

r shall be liable to pay the allottee, in case of default.

(i)  the interest payable by the promoter to the allottee shall be from

the date the promoter received the amount or any part thereof till

the date the amount or part thereof and interest thereon is

refunded, and the interest payable by the allottee to the promoter

shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

A
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Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate ie., 10.85 % by the respondent/promoter
which is the same as is being granted to them in case of delayed possession
charges.

On consideration of the circumstances, the evidence and other record and
submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of
clause 14(a) of the buyer’s agree
25.02.2012, the possession of tH

ment executed between the parties on

Lo 2
A

gt;;it was to be delivered within a

t_{i encement of construction i.e.
%@Qagl;eement that promoter shall be

: As far, as grace period is concerned,

the same is allowed befgg @condmeﬁal and unquahﬁed Therefore, the due
date of handing overz 6f iaossessmn tomes out to be 10.09.2015. In the
present complaint the 'cemplamanté were tfffered possession by the
respondent on 18.04. zmz% afger;;olﬁalmng occupatlon certificate dated
02.02.2022 from the competegﬁa@ho&ty Jﬁe@uthorlty is of view that there
is a delay on the part of the responﬁe‘%t to offer physwal possession of the

‘. »
alﬁifms- as. per tﬁéierms and conditions of the

buyer’s agreement dated&ZS 02 2=0 12 exeeuted between the parties.

Section 19(10) of the Act obhgates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was granted
by the competent authority on 02.02.2022. The respondent offered the
possession of the unit in question to the complainants only on 18.04.2022, so
it can be said that the complainants came to know about the occupation

certificate only upon the date of offer of possession. Therefore, in the interest
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of natural justice, the complainants should be given 2 months’ time from the
date of offer of possession. These 2 months’ of reasonable time is being given
to the complainants keeping in mind that even after intimation of possessiorn
practically they have to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit but
this is subject to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of possession till the

expiry of 2 months from the date of offe
{ -,

comes out to be 18.06.2022. :* x%}f |
24. Accordingly, the non- corg;pﬁancew ﬁf : \
11(4)(a) read with Sectgﬁﬁ%eiBﬁ]%p

i

established. As such fh*e complamants are en&ltled to delay possession
charges at prescribed I Eate ef the 1n;e°i‘$t @ 10. 85 % pa. welf 10. 09.2015 till
expiry of 2 months from théﬁddte ef offer of pos§e551on (18.04.2022) i.e, up
to 18.06.2022 as per prci\nélpns of Seoglon 18[1) of the Act read with rule 15
of the rules. x‘w ;:Wwe Y

i}

F.IL Direct the respond ent to executé“&and reglster the conveyance deed

of the booked unit.... /= 8 » B &
25. As per section 11(4)(f) and sectlon 17(1) of the Act of 2016, the promoter is

under obligation to get the conveyance deed executed in favour of the
complainants. Whereas as per section 19(11) of the Act of 2016, the allottee
is also obligated to participate towards registration of the conveyance deed
of the unit in question.

26.Since the possession of the subject unit has already been offered after
obtaining occupation certificate on 02.02.2022. The respondent is directed to
get the conveyance deed executed within a period of three months as per the

terms of Section 17 of the Act of 2016 from the date of this order.
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F.III. To restrain the respondent company from creating third-party
rights in respect of booked unit and maintain status quo.
27.1n view of the findings of the authority at pt. 1 the respondent shall not

create any third-party rights upon the unit and shall hand over the
possession of the unit to the complainants after payment of the balance
amount by the complainants, if any.
H. Directions of the authority

28.Hence, the authority hereby passes this order and issues the following
directions under Section 37 of th AGE to-ensure compliance of obligations
cast upon the promoter as per th% ﬁf‘entrusted to the authority under

Section 34(f):

i. The respondent is dlrefteﬁ%tgpggy—kmtggest t.‘o the complainants against
the paid-up amount’ at tlfe p%'essmbféd rate, 1e 110.85% per annum for
every month of defay’ on  the amount pald by the complainants from due
date of possession 1 i. e., LO 09 20’15 @11 explry of 9'months from the date of
offer of possessmn (&183(14-;2022) e, up to 18.06. 2022 or till actual
handover of possessi‘o:\ ;vim:k;ever is. e**alzher, The arrears of interest
accrued so far shall be paldd:t) %e complamants within 90 days from the
date of this order as;{per rule 16(21 of the gules.

ii. The rate of mterest&h%g’eaﬁl@fmmthe allottee by the promoter, in case
of default shall be charged ét thé prescrlbed rate i.e, 10.85% by the
respondent/promoter Wthh is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e., the
delayed possession charges as per Section 2(za) of the Act.

iii. The complainants are directed to pay outstanding dues, if any, after
adjustment of delay possession charges within a period of 30 days.

iv. The respondent shall not charge anything from the complainants which is

not the part of the builder buyer agreement. The respondent is also not
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entitled to claim holding charges from the complainant/allottees at any
point of time even after being part of the builder buyer agreement as per
law settled by Hon'ble Supreme Court in civil appeal nos. 3864-
3889/2020 decided on 14.12.2020.

. As per section 11(4)(f) and section 17(1) of the Act of 2016, the promoter
is under obligation to get the conveyance deed executed in favour of the
complainant. Therefore, the respondent is directed to get the conveyance

u;‘&

deed executed within a perlod of three months from the date of this

order.

%
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