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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 5318 of 2022
Date of complaint : 25.07.2022
Date of decision ] 10.04.2024

1. Surender Kumar

2. Anarkali

Both R/0: -H.No-2151/3, Rajiv Nagar, Near

Shiv Mandir, Gurugram, Haryana, ' - Complainants

" Versus
M/s Elan Buildcon Pvt. Ltd:~

Office at: 37 floor, Golf View Corporate Tower,
Golf Course Road, Sector-42, - Gurugram,

Haryana. ! Respondent
CORAM: _

Ashok Sangwan = = f Member
APPEARANCE: '

Ms. Ritu Bhalla (Advocate) Complainants
Shri. Ishan Dang (Advocate) : Respondent

| ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unit and project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:
Sr. Particulars Details
No.
1 Name of the project % ELAN Miracle, Sector 84 , Gurugram
2. Nature of project ~“'Commercial
3. Project area | 1591875 acres
% Hrera registered -~ l Reglstered |
e .- ‘Regd No. 190 of g{m
mi - Dated 14.09.2017
* DTCP license o[ 34 of 2014
N Dated.12.06:2014
| RV g
6.. Unit no. LG'055A, Lower ground floor
(As'on page no. 49 of complaint.)
7 Unit admeasuring 665 sq.ft. [Super-area]
[Note:- Unitarea changed from 400 sq.ft.
to 665 sq.ft.]
(As on page no. 89 of reply)
8. Allotment letter 24.01.2020
(As on page no. 49 of complaint)
Q. Builder buyer agreement 25.02.2020
(As on page no. 46 of reply)
10. Possession Clause Clause 7
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7.1. Schedule for Possession of the said
Premises/Unit-The Promoter agrees and
understands that timely delivery of
possession of the said premises/unit to the
allottee(s) and the common areas to the
association of allottee(s) or the competent
authority, as the case may be, is theessence
of the Agreement. The Promoter assures to
hand over possession of the said
premises/unit along with ready and
complete common areas with all

_ 'SpeCIf ications, amenties and facilities of the
[ project in place within a period of
- |'48(forty eight) months from the date of
42 ‘.l;ht,é“Agreement with an extension of

further twelve months, unless there is

é delay or failure due to war, flood,

drought, fire, cyclone, earthquake or any
other calamity caused by nature
affecting the regular development of the
real estate project(“Force Majeure”). If,
however, the completion of the Project is
delayed due  to the Force majeure
conditions then the Allottee agrees that the

| Promater shall be entitled to the extension

of time for delivery of possession of the said
premises/unit, provided that such Force
Ma;eurg gbnditions are not of a nature
which makg it Jmpossm!e for the contract to
be_implemented. The Allottee agrees and
confirms that, in the event it becomes
impossible for the Promoter to implement
the project due to Force majeure conditions,
then this allotment shall stand terminated
and the Promoter shall refund to the
Allottee the entire amount received by the
Promoter from the allottee(s) subject to
deduction of non-refundable amounts
including but not limited to return on
investments paid/payable by the Promoter
to the Allottee(s). The Promoter shall
intimate the allottee about such
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termination at least thirty days prior to
such termination.

[Emphasis supplied]
(As on page no. 60 of reply)

Due date of possession

) iy 1 25.02.2025
[Note: Calculated 48 months plus 12
months extension ]
12. Letter of Assurance w.r.t assured | 05.07.2017
gy (As on page no. 43 of complaint)
13. Assured return provision 2 mClatise 1.

[Note:- Assured return paid Gl
July 2020] )

s

e Amount of Rs.20,424/- (Rupees Twenty

| dated 12.06.2017, Ch.No. 703881 &

That Elan Buildcon Private Limited
(herein after referred to as “Company”)
agrees to pay to the applicant, a Fixed

Thousand Four. Hundred and Twenty
Four-Only) per month, subject to Tax
Deduction at Source, on the provisional
booking in our upcoming project titled as
“Elan Miracle” situated at Sector-84,
Gurgaon, on the amount of Rs.18,56,458/-
(Rupees Eighteen Lakhs Fifty Six
Thousand Four Hundred and Fifty Eight
Only) received through Ch.No. 703880

Ch.No. 799643 dated 28.06.2017 all
drawn on Axis Bank and Ch.no. 074564
dated 28.06.2017 drawn on Punjab
National Bank.

Clause 4.

The fixed amount shall be paid by the
Company to the applicant till the date of
issuance of offer of possession by the
Company. The offer of possession is not
dependent upon grant of completion
certificate and occupation certificate. After
issuance of offer of possession by the
Company, the applicant shall not be
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entitled for payment of any fixed amount
' on the provisional booking by the
| Company.
: [Emphasis supplied]
(As on page no. 43 and 45 of complaint)
14. Payment plan Special fixed return payment plan
15. Total consideration Rs.50,72,050/-
[Note:- Initially the sales consideration
was Rs.50,72,050/- thereafter, due to
increment in the area it became
‘Rs:80,62,162/-]
o (Asper S.0.A dated 31.10.2022 on page no.
| ' | 108 of reply)
16. Total amount paid by thg_- Rs.48,92,043/-
complainant  § S57 4 (As per S.0:A dated 31.10.2022 on page
no. 108 of reply.)
17. Legal notice sen:t by the _ 08062022 _
complainants to the regpofjdesit [Seeking handover of possession and
? | DPC/Refund alongwith assured return
N @Rs.33,844/- per month from August
2020 to actual realization.]
18. Occupation certificate 15.03.2022
L4
19. Offer of possession for fit outs 07.05.2022
' (As on page no. 57 of complaint)
B. Facts of the complaint

The complainants have made the following submissions in the
complaint: -

I. That the complainants are law abiding citizens and the respondent is

a limited company working in the field of construction and
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II.

[1L.

development of residential as well as commercial projects across the
country.

That the complainants booked a commercial unit in the real estate
project named "ELAN MIRACLE"situated at Sector-84, Gurugram,
Haryana. The respondent had advertised itself as a very ethical
business group that lives onto its commitments in delivering its
housing projects as per promised quality standards and agreed
timelines. That the respondentw___."':"}f;_fi]ie launching and advertising any
new housing project always comt;kts and promises to the targeted
consumer that their cllream home wﬂl be completed and delivered to
them within the time agreed lnltl_a‘lly in the agreement while selling
the unit to them, The respondent also assured to the consumers like
complainant that all qhe necessary sanctions and approvals from the
appropriate autho_r.iti:es for the construction and completion of the
real estate project Hab been Seeured.w

That the respondent was very v;ell aware of the fact that in today's
scenario looking at the Sta‘;:ﬁé of the construction of housing as well
as commercial projects the key factor to sell any project is the
delivery of within the agreed and promised timelines and that is the
prime factor which a consumer would consider while purchasing the
same. Therefore, the respondent used this tool, in its marketing plan
and always represented and warranted to the consumers that their

dream home will be delivered within the agreed timelines and the
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consumer will not go through the hardship of paying rent along-with
the instalments of loan like in the case of other builders in market.
That on the assurances given by the respondent as well as their
agents, the complainants were influenced with the assurances
conveyed by the respondent through its wide publicity and the
complainants booked a commercial shop bearing no. LG-055-A on
lower ground floor, admeasurmg 400 Sq. Ft approx super area.

That the complainants booked the unit in the project on 12-06-2017
and at the time of booklng/reglswtriatlon the complainants have paid
an amount of Rs% .50 000/ agamst the above said unit. The
complainants had paid a total sum of Rs. 48, 92 043 /- in respect of the
above said unit. [} |

That it is further _peré'tin_ent'to mention herein that the complainants
had booked the said limit qnder special fixed return payment plan and
as per the said plan, the respondent had paid the assured return till
July, 2020. Thereqften the respondent failed to pay the same and
when the compnlzaiéahts"demanded for the remainings, the official of
the respondent Mr.. ,Aasir; assured the complainants that they will
adjust the amount in the balance sale consideration at the time of
possession.

That it is further pertinent to mention herein that in the month of
January 2020, the complainants received a letter containing two

copies of buyer's agreement and advised the complainants to put

their signatures attested by their banker and send to the respondent.
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The complainants did the same and handed over the copies of buyer's
agreement at the office of the respondent and the officials of the
respondent forced the complainants to deposit a sum of Rs.8,284 /-
for registration of the buyer's agreement which was duly paid by the
complainants on 19-03-2020. But the complainants have not
received any copy of registered buyer's agreement, till date.

That on 09-06-2021 the complainants received a letter from the
respondent, informing that occupation certificate has been applied.
The complainants agam v151ted thé@fﬁce of the respondent and asked
for the buyer's agreellment but the officials of the respondent lingered
the matter on one pretext or the other.

That the comp.lainaints received an offer of possession letter on 07-
05-2022. Afteré__seigiin:% the said.let_i;er, the coén_’plainants noticed that
the shop area has Hg?n,qgﬂaterally increased from 400 sq. ft to 656
sq. ft. and demandéd. a /S of Rs:éé,40,168/-. The respondents
unlawfully and arbitrarily increased the shop area without prior
notice or permission of the comblainénts. The complainants sent an
email on 25-05-2022 stating their inability to pay for the increased
area but the respondent chose to be mute on this.

That on 06-06-2022 the respondent again sent a demand letter of Rs.
38,40,168/- without resolving the matter of increased area of the
shop. The respondent intentionally and wilfully wanted to usurp the
hard earned money of the complainants in an unlawful and illegal

manner. Due to the above said act and conduct of the respondent, the
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complainants have suffered a huge economic loss, mental pain,
agony. The respondent did not handover the physical possession of
the unit of 400 sq. ft. as booked by the complainants which is default
and deficiency in service on their part.

That it is pertinent to mention herein that complainants were always
willing to pay the remaining cost of the shop but the respondent
refused to accept the same. The complainants through their
counsel/legal representative,sentalegal notice dated 08-06-2022, to
the respondents, whereby the respondents were advised that either
to handed over the physwal possess;on of the said unit on the booked
area of 400 sq. ft. at the _tlm_e_--of ‘booking and after waiving off the
interest thereon or t_ol return the deposited amount with interest @
24% per annum withl also, assured return amount @ Rs.33,844/- per
month from Augus’t,i2020 till actual realization alongwith interest
@24% per annum. |

It is submltted that the cause of éctmn to file the instant complaint
has occurred w1thm Jt:he'j1rr1sd1¢:t101'1 of this Authority as the project

which is the subject matter of this complaint s situated in Sector 84,

Gurugram which is within the jurisdiction of this Authority.

C. Relief sought by the complainants

4. The complainants have sought following relief(s).

L

To direct the respondent to pay the assured return till the date of

realization as per letter dated 05.07.2017.

Page 9 of 22



HARERA

[11.
IV.

VL

GURUGRAM Complaint No. 5318 of 2022

IL.

To direct the respondent to pay delayed possession charges

possession from the due date of possession till actual possession of

the unit.

Direct the respondent to ensure that the unit is in habitable condition.

Direct the respondent to ensure that the area of the unit is same as

was booked by the complainant.

Direct the respondent to set aside the cancellation letter.

Direct the respondent to refund the amount paid by the complainant,

if the respondent is not able to deliﬁer the same unit as booked by the
; ]

complainant. |

5. On the date o'f”l hearing, the’ : authbfity explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of tﬁg Act to plead guilty or

not to plead guilty. |

D. Reply by the respondént

6. Therespondent has contested the complaint on the following grounds:-

L

That the after making extensive research, had approached the
respondent expressir'lg an interestin purchasing a commercial unit in
the commercial complex being developed by the respondent known
as “ELAN MIRACLE”,I situated in Sector -84, Gurugram. In fact the
complainants had through Channel Partner- Axiom Landbase Pvt.
Ltd., approached the respondent after making independent enquiries
and duly satisfying themselves regarding the viability and suitability
of the aforesaid project as per their needs and had opted for a special

fixed return payment plan.
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IL.

1.

IV.

That thereafter, the complainants were provisionally allotted a
commercial space /unit tentatively ad measuring 400 sq. ft. forming
part of Unit No. LG-055-A on the lower ground floor of the project
subject, inter alia, to increase or decrease on basis of variation in
calculation of actual super area of the premises which were to be
determined at the time of offer of possession

A letter was sent by the respondent to the complainants on
05.07.2017 containing the detailed terms and conditions for payment
of fixed amount on provisional_?ggking by the respondent which was
duly accepted by them. :

That it is pertinent to mention here that the complainants have on
various occasions délayea in making payments. The complainants
have vide their letter dated 16.09.2019 stated that due to
unavoidable circumstances they have failed to make the outstanding
payments and now they are willfng to pay-interest of Rs.70,000/-
instead of Rs.3,8?5_,76:2=3 /- . The complainants vide the aforementioned
letter requested tﬁe_’respondeni to reverse the balance interest
accumulated till that date. As-a‘gesture of goodwill, the respondent
waived off the inter:egt of Rs.3,85,623. The complainants has also as a
reciprocity to the act :of the respondent waived off the assured return
for the period from April 2018 to September 20109.

That the buyer’s agreement containing detailed terms and conditions
of allotment was executed between the respondent and the
complainants on 25.02.2020. On 19.06.2021, the complainant was
informed that the respondent had applied for the occupation
certificate 09.06.2021 .The complainant was further informed that
the final statement of account would be sent by the respondent

shortly thereafter.
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VIIL

VIIL

Thereafter since there was an increase in area of the unit the
respondent discussed the same with the complainants and had also
offered them an alternative unit of approximately 400 sq. ft. super
area. After extensive discussions the complainants agreed to take the
unit which had been initially booked by them with the increased area.
This discussion took almost a year to fructify and thus there was a
delay in issuance of the offer of possession for fit outs.

The respondent offered possession of the unit to the complainants for
fit-outs and settlement of dues on 07.05.2022. The complainants
were in writing informed théf?th‘éiféﬁvas an increase in the super area
of the unit allotted from 400 sq ft to 656 sq ft. Consequently, the
payments to be made by the _ _gomp]ainants stood revised. It is
pertinent to mention that respondent has offered the possession of
the units in the project for fit outs at their end so that as and when
the occupation certificate is issued by the Town and Country Planning
Department, Haryan%i, the commercial operations from the units can
be commenced without there being any loss of time. Therefore,
keeping in view the iii't"érest of all the allottees in mind, the
respondent 1ssued [offet* of pﬁssessmn for fit outs to the allottees in
the complex mcludlng the complamants Since the complainants did
not come forward to take possession, reminders dated 06.06.2022,
second reminder dated 04.07.2022, third reminder dated 05.08.2022
and final reminder dated 05.09.2022 were issued by the respondent.
That in terms of clause 7 of the buyer’s agreement, possession of the
unit was agreed to be offered within 48 months from the date of
execution of the buyer’s agreement with a grace period of 12 months

and subject to force majeure conditions and events beyond the power

and control of the respondent. That it is a matter of admitted fact that
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the buyer’s agreement was executed on 25t February 2020. Hence

the respondent has offered possession of the unit to the complainants
well before the agreed time lines for delivering possession.

IX. While issuing the letter dated 07.05.2022, the respondent informed
the complainant that super area of the unit in question stands revised
from 400 sq ft to 656 sq ft. In this regard, the following clauses of the
application form is reproduced hereinbelow for ready reference:

“Clause 10: The Applicant confirms having made this application with the full
knowledge that the Company-is in the process of developing the Project as part
of a Commercial Complex on the Land and that the site plan and building plans
are tentative and may be changéd altered, modified, revised, added or deleted at
the sole discretion of the Company, subject to regulatory approvals and that the
applicant shall have ncr ob)ectmn to the same, if done, in pursuance thereof. It is
understood and agreed by the applicant that the location, size, floor and
dimension of a Unit including the Super Area mentioned is tentative and subject
to change, and may fr’e modified or revised or changed from time to time during
the course of its completion-and grant of occupation certificate. It is only upon
the receipt of Occupation Certificate, the final Super Area shall be calculated and
communicated, which shall be final and binding.”.

“Clause 17: The Applicant understand that the (."ompany shall develop the Project
in accordance with the‘approved layoutplan and building plans. However, if any
alterations or modifications are required in such layout and building plans,
whether by any statutory authority-oras otherwise may be required in the best
interest of development of the Project, the applicant shall not have any objection
and undertakes to afﬁ:icre by any such change as may be approved by the DGTCP
or any other competent statutory authorities. While every attempt shall be made
by the Company to.adhere to the location and to the Super area of the Unit, in the
event there is any change in the Unit’s location, its Super area or related PLC,
then the resultant variation in applicable Total Consideration agreed herein, as
the case may be, shall either be payable or refundable without any interest
thereon and the BSP mentioned herein.”

“Clause 18: In the event the variation in the Super area of the unit is greater than
20% and such variation is not acceptable to the applicant, every attempt shall be
made to offer an alternate unit of an approximately similar size within the
project subject to availability. In the event such an alternate unit is available and
the applicant accepts such alternate unit, the applicable Total Consideration,
including the applicable PLC, resulting due to such changed location/ unit shall
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be payable or refundab!e, as the case may be, at the BSP mentioned herein. No
other claim, monetary or otherwise, shall lie against the Respondent.”

X. The relevant clauses of the buyer’s agreement are reproduced

hereinbelow for the assistance of the authority-

31. ALTERATION/MODIFICATION
- “In case of any alteration / modifications resulting in change in the Super Area of
the Said Unit any time prior to and up on the grant of occupation certificate is more
than +-20%, the Developer shall intimate in writing to the Allottee(s) the changes
thereof and the resultant change, if any, in the Total Consideration of the Said Unit
to be paid by the Allottee(s) and the Allottee(s) agrees to deliver to the Developer
written consent or objections to the changes within thirty (30) days from the date of
dispatch by the Developer, In case the: Alfgttge(s) does not send his written consent,
the Allottee(s) shall be deemed to ’h%?&zﬁven unconditional consent to all such
alterations / modifications and for p_qu;gnts if any, to be paid in consequence
thereof. If the Allottee(s) opjects in writl‘ng"fndft'atmg his non-consent / objections to
such alterations / modifications then in such case alone the Developer may at its sole
discretion decide to cancel this Agreemem: without further notice and refund the
money received from the Allottee(s) (less earnest money & non-refundable amounts)
within ninety (90) days from the date of receipt of funds by the Developer from resale
of the said unit. Upon the decision of the Developer to cancel the Said Unit, the
Developer shall be discharged from all its obligations and liabilities under this
Agreement and the Allottee(s) shall have no right, interest or claim of any nature
whatsoever on the Said Unitand the Parkfng Spéi:e(s), if allotted.”

XI. That from a perusal of the aforesaid clauses of the application form

as well as the buyer’s agreement itis evident that the super area of
the unitis tentatlvé and that the sameis determlned upon completion
of construction. In case of any increase in super area, the allottees
shall have to make payment for such increase and in the event of
decrease in super area, the proportionate amount shall stand
refunded. The complainant has consented to any additions,
amendments, modification of the size, location, dimensions etc. of the
unit on account of revision in building plans and have undertaken not
to raise any objections to the same. The complainant has conveyed

his no objection vide letter dated 16.07.2020 to the revised plans as
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well as the resultant increase in area, units, height, number of floors,
ground coverage etc..

The complainant is liable to make payment for the increased super
area of the unit in accordance with the terms and conditions of the
buyer’s agreement. The respondent had informed the complainants
about the increase in carpet/usage area of the unit in question
verbally sometime in the month of June 2021 and on several
occasions when the complainants visited the office of the respondent
and also vide letter dated 07.05.2022.

That it is respectfully submittedaéfi:hat the contractual relationship
between the compladnants and the respondent is governed by the
buyer’s agreement The complalnants have been offered possession
as per the buyers agreement and market practice and it is the
complainants whp have failed to make balance payment.

The present cohlijleint raises several issues which cannot be decided
in summary proceed:ings. The said issues require extensive evidence
to be led by both the :pa-rjties_ and examination and cross-examination
of witnesses for proper adjudicati.(m. Therefore, the disputes raised
in the present complaint can only be adjudicated by the civil court.

|
The present complaint deserves to be dismissed on this ground alone.

E. Jurisdiction of the authority

7. The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint. The

objection of the respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E.l Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.
E.II Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee aspex: ;agé@ément for sale. Section 11(4)(a) is
reproduced as hereunder: VLT

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or.to the allottees.as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authf)ri,g{, as the case may be;.

So, in view of the provisions of the _Qct quoted above, the authority has
complete jurisdiction to decide Ithe. complaint regarding non-
compliance of obligations by\sthe promotei' leaving aside compensation
which is to be clecidéd| by the adjudicatihg officer if pursued by the

complainants at a later stage.

F. Findings on the relief sought by the complainants

F.I Assured Return

The respondent has submitted in its reply that vide letter dated
05.07.2017, that on the provisional booking of the unit it would pay a
fixed amount of Rs.20,424 /- per month to the complainants till the date

of issuance of offer of possession by the complainant. The total sale
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consideration of the allotted space was Rs.50,72,050/- which has been

increased to Rs.80,62,162/- due to increase in the unit area from
400sq.ft. to 656 sq.ft. and the complainants have paid a sum of
Rs.48,20,037 /- /- against the same.

The letter dated 05.07.2017 regarding the terms and conditions for
fixed amount on provisional booking can be considered as an
agreement for sale interpreting the definition of the agreement for
“agreement for sale” under section 2(c) of the Act and broadly by taking
into consideration the objec":?t_‘s_ e_f the Act. Therefore, the promoter and
allottee would be bound bythe obligations contained in the
memorandum of understandmgs and the promoter shall be responsible
for all obligations, responmbllmes,}and functions to the allottee as per
the agreement for sale executed mter-se them under section 11(4)(a)
of the Act. An agreeme:nt defines the rights and liabilities of both the
parties i.e., promotef' and the allottee and marks the start of new
contractual relationshi{IJ between them. This contractual relationship
gives rise to future agreements and transactions between them. One of
the integral parts of this agreement, the letter dated 24.05.2019 is the
transaction of assured retqrrfj-ifirﬁer—se parties. The “agreement for sale”
after coming into force of: tﬁis\ert (i.e., Act 0f62016] shall be in the
prescribed form as per rules but this Act of 2016 does not rewrite the
“agreement” entered between promoter and allottee prior to coming
into force of the Act as held by the Hon’ble Bombay High Court in case
Neelkamal Realtors Suburban Private Limited and Anr. v/s Union of
India & Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship therefore,
it can be said that the agreement for assured return between the

promoter and allottee arises out of the same relationship. Therefore, it
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can be said that the real estate regulatory authority has complete

jurisdiction to deal with assured return cases as the contractual
relationship arise out of agreement for sale only and between the same
parties as per the provisions of section 11(4)(a) of the Act of 2016
which provides that the promoter would be responsible for all the
obligations under the Act as per the agreement for sale till the execution
of conveyance deed of the unit in favour of the allottees.

There is a contractual relationship between the complainant and the
respondent which is governe?g:li.;b‘-jz the Builder Buyer Agreement,
executed between them. Howé?en;.it is seen that the drafting of the
clauses in the builder buyer agreement are not only vague and
uncertain but so heamly loaded in favour of the promoter and by the
allottee in fulfilling formalltles and documentations etc as prescribed by
the promoter. Thisis ]ust tocomment as to how the builder has misused
his dominant posmon and drafted such mlSChIEVOUS clause in the
agreement and the allottee is left with no'option but to sign on the
dotted lines. Even if the: contractual obligations commenced pre-RERA,
the builder cannot misuse his dominant position by drafting anything
which is repugnant to tqe statutory rights of the allottees. In the present
case, the respondent/builder have misused its dominant position and
drafted a clause in the letter containing terms and conditions for fixed
return, which are completely vague and against the statutory rights of
the complainant/allottee whereby it says that the offer of possession is
not dependent on the grant of occupation certificate.

The authority would express its views regarding the concept of a “valid
offer of possession”. It is necessary to clarify this concept because, after
a valid and lawful offer of possession, the liability of the promoter for

the delayed offer of possession comes to an end. On the other hand, if
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the possession is not valid and lawful, the liability of the promoter

continues till a valid offer is made and the allottee remains entitled to
receive interest for the delay caused in handing over of possession. The
Authority after a detailed consideration of the matter has concluded
that a valid offer of possession must have the following components:
a. The possession must be offered after obtaining an occupation
certificate/completion certificate.
b. The subject unit must be in a habitable condition.
c. Possession should nat“?bqgm"awanied by unreasonable additional
demands. _ | .- ;

15. In the present case, the first and. forémost condition of a valid offer of
possession is not fulﬁlled. Thé occﬁbation certificate in respect of the
projectin question where the '\subject;funit is situated was granted by the
concerned authority on 15.03.2023. The respondent offered the
possession for fit out ?f the allotted unit before obtaining occupation
certificate i.e.,, on 07.05.2022. Hence, the said offer is not a valid offer of
possession. Therefofé, the respondent is directed to offer the
possession to the compléinant within 30 days from the date of this
order. * L D

16. The complainants\.haj\/:’é admltted of receiﬁfﬁg éssured returns till July
2020. However, the counsel for the respondent during the proceedings
dated 28.02.2024 stated that assured returns have been paid upto
09.06.2021. The counsel for the complainants contested it in terms of
the statement of accounts, which is on record at page no. 55 of the
complaint. The authority hereby directs the respondent to issue a fresh
S.0.A to the complainants and pay arrears of assured return which was

agreed between the respondent and the complainant vide letter dated

05.07.2017, the respondent has to pay a fixed amount of Rs.20,424/-
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per month from the date of provisional booking 05.07.2017 till

obtaining the occupation certificate after deducting the amount already
paid.

F.Il. Delay Possession charges

As per clause 7 of the builder buyer agreement dated 25.02.2020, the
due date of possession is 25.02.2025. The respondent/promoter has
obtained the occupation certificate in respect to the project on
15.03.2023. Thus, there is no delay on part of the respondent/promoter
whatsoever and the project is ready well before the agreed timelines.
Thus, there is no case of delay possession charges is made out hence,
the authority hereby declines the said relief.

F.IIL Refund P A 5 aNG

The complainants have stated in the complamt that they booked unit
no. LG-055-A admeasurmg 400 'sqft. approx. super area. The
complainants recelved_ an offer of possession letter on 07.05.2022. In
the said letter of offerao!fpossession the respondent increased the shop
area from 400 sq.ft to |656 sq.ft. and a demand of Rs.38,40,168/- was
made. The respondent arbitrarily increased the shop area without any
prior notice or permission ;of: the complainants. The complainants
expressly stated to t'ht:':I respondent that they do not accept increased

area of the shop and want thé--original booked unit only.

19. The complainants vide legal notice dated 08.06.2022, have prayed to the

respondent to handover possession of the unit to the them and clearly
expressed their intention of withdrawing from the project in case the
same area unit is not available. Relevant portion of the legal notice is

reproduced below:

Page 20 of 22



W GURUGRAM Complaint No. 5318 of 2022

HARERA

“Para 16

I hereby call upon you through this legal notice, either to handed over the
physical possession of the said unit on the booked area of 400 sq.ft. at the time of
booking and after waiving off the interest thereon or to return the deposited
amount of my client alongwith interest @24% per annum to my clients with
assured return amount @33,844/- per month from August2020 to actual
realization alongwith interest @24%per annum, within a period of 15 days from
the receipt of this notice, failing which my clients constrained to take appropriate
legal action against you addresses at your costs and risk and consequences.”

«.....|Emphasis supplied]

20. Also, during proceedings dated 28.02.2024, the counsel for the

complainants specifically mentmngd that the increased area is not

acceptable to the complainants. Th‘j: f:ounsel for the respondent stated

that the respondent is ready to decr;ase the unit area to the originally

booked area. Thus, the authority directs the respondent to handover
possession of the unit (400 sq.ft) to the complainants within 30 days of
this order.

Directions of the authority

Hence, the authority l;;e!r.,eby passes this order and issues the following

directions under se640n37 of .the Act to ensure compliance of

obligations cast upon the pmmoter ';s per the function entrusted to the

authority under section 34(f):

i. The respondent is directed to pay assured return of Rs.20,424 /- per
month from 05.07.2017 till the date of obtaining of occupation
certificate i.e 15.03.2022.

ii. The respondent is directed to pay arrears of accrued assured return
as per the letter of assurance dated 05.07.2017 till the date of
obtaining occupation certificate at the agreed rate within 90 days
from the date of this order after adjustment of outstanding dues, if

any, from the complainants and failing which that amount would be

payable with interest @8.85% p.a. till the date of actual realization.
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iii.  The respondent shall not charge anything from the complainant
which is not the part of the agreement of sale.
22. Complaint stands disposed of.
23. File be consigned to registry.

(Ashok Sangwan )
. Mem
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.04.2024.
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