mm

| HARERA

GURUGRAM Complaint No. 6943 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 6943 0f 2022
Date of complaint : 07.11.2022
Date of decision : 10.04.2024

1. Poonam Bhutani

2. Bhupinder Bhutani

Both R/o: -C-46, Kunj Vihar Apartments, Plot

no.-9, Sector-12, Dwarka, New-Delhi-110078 Complainants

M/s Ninaniya Estates Ltde"" | |
Office at: Prism Tower, Tower-A Floc:.r—6th
Sector-2, Gawal Pahanf Gurgaon Eargdabad

Road, Haryana- 122003 vy \ .\ Respondent
CORAM: HEER R/

Ashok Sangwan _E | oy Member
APPEARANCE: il

Medhya Ahluwalla ¥ /L Un | Advocate for the complainants
None BV, . . Advocate for the respondent

ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein itis inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:
S.N. | Particulars Details
1. Name of the project P }:_:P'ng_?prtico”, Sector-89, Gurugram.
2. Nature of the project g omm
Sl
3. RERA Registered/ ﬁ;wﬁfﬁ%Not‘reéfstemg
registered 2\ -_5 L N,
e i 4 "-:*rf=-.~
4. | Allotmentletter /< | 28.04 2015 |
= fé [As ony page no. 37 oﬁcomplamt)
5. Unit no. 1 m | | PPRS-ﬁC—O?,“GgOuhd-‘F]oor
; | | [Afs?on.':;::agé rgo’.§§9°0'f complaint)
6. Unit area admeasuriri’g;jw";' e %@SQ gqft » [super-area]
m [A@%ﬂ%&ggﬁio 39 of complaint)
7. Builder Buyer’s Agreement . | 14 05 20 15 |
i R4 A [As orrpage Bd2 of complaint)
8. | Mou 7{JIX q1.g§;201.5_{
(As on page no. 38 of complaint)
9. Possession clause Clause 5
COMPLETION AND POSSESSION
5.1 That the Company shall complete the
construction of the said Unit within 40
months from the date of execution of this
Agreement and/or from the start of
construction whichever is later and offer of
possession will be snt to the Allottee subject to
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the condition that all the amounts due and
payable by the Allottee by the stipulated date
as stated in Annexure-1l attached with this
agreement including sale price, maintenance
charges, security deposit, stamp duty and other
charges etc. have been paid to the Company.
The Company on completion of the
construction shall apply for completion
certificate and upon grant of same shall issue
final letters to the Allottee(s) who shall within
30 (thirty) days, thereof remit all dues.

10. | Due date of possession

seu.;_&

11. | Basic sale consideration | Rs. 23,;5 250/« -2

T

~ (As;onﬁPag’efno 399f complamt)

a
e
e

P .

12. | Amount  paid . “by.[ the QRs.go 33 725/
complainants N\

(Asiongag&e no. 39 of complamt]

13. Assured return clause

i Iﬂ%TQS) .per, mqnth .on or before First day of
j eizegy bséquenc Fgﬁn th after the expiry of the
mont for which it shall fall due w.e.f
01.05.2015, till the possession of the said unit
(retail shop) is handed over to the Buyer.

[Emphasis supplied]
(As on page no. 40 of complaint)

14. | Legal notice to the respondent | 08.08.2022
seeking assured return

(As on page no. 76 of complaint)
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15. | Occupation certificate | Not obtained
/Completion certificate

16. Offer of Possession Not offered

B. Facts of the complaint
3. The complainants have made the following submissions in the

complaint: -

I. That the representatives: “promoter made utterly false

)
g@ the complainants to book a retail

?%ﬁg 2 > “»
shop for commercial purpgse 111»«!:-%& prc }:égt%Prlsm Portico”, Sector 89,

representations and thereb vi indu

Gurgaon Pataudl Road Gurgaorrﬂﬂaryana by showcasing a fancy

brochure whlch deplcted,, that | ﬂ?é prmegt wl,ll be developed and

‘2

§
constructed as state of the art ancfione of lts kinds, with all modern

gy

amenities and faall €5, - e
& 5 Wm i E_{,;

[I. That the respondent zﬂlotted a remi“»éﬁop no. GC-03, in the project

s

<A %

g

admeasuring 450 sq ftin th%sa;ld prole;:t in favor of the complainants.
The complalnants were 1n@uced t§ mgna MoU on 01.05.2015. The total
sale c0n51deratmn of the rEtalleu:t;wra'; Rs. 23 1‘5 250/- out of which it
is admitted that complainants have paid an amount of Rs. 20,83,725/-
IIl. The respondent have taken a part of majority of the sale consideration
even before signing of the buyer's agreement at the pretext that
assured returns @Rs. 43,991 /- per month out of which 10% shall be
deducted towards TDS, so an amount of Rs. 39,591 /- per month would

be paid to the complainants w.e.f. 01.05.2015.
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IV. Further on 14.05.2015 the buyer's agreement was signed between the

parties. It is stated that the said buyer's agreement was a pre-printed
format where complainants were required to sign the dotted lines.
Further, the agreement was completely one-sided and arbitrary
document containing terms which are only suitable to the respondent.

V. That as per clause 5.1 of the builder buyer agreement clearly states that

the construction of the unit shall..be completed within 40 months from

even till date. \_»“_A;;"E

VI. That, assured retums “were ‘ﬁala*ﬁll ]uire ‘?2019 as opposed to the

promises and assurances given oy the respondent Being aggrieved by
] .! \

the acts and omlssmns of the respondent, the complamants issued a

@
4

legal notice on 08 08 2022 Therespondent did not even both to

respond back to the sald legal notice Hence the present complaint.

L LY

C. Relief sought by the complamants

-4 B L%
4. The complamants‘ have sought Foll 0 'né&sr%liéf(éﬁ.

I. Todirectthe respo_ndent.,to pay th,e ésSuﬁed‘refurn 0of Rs.39,541/- per
month from the'tnonth of ]une:mftv)l")\till t}’ie.date of actual handover
of unit.

II. Todirect the respondent to pay delayed possession charges for every
month of delay, from the due date of possession till the actual handing

over of possession.
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[II. Direct the respondent to provide the complete status report and
sanctions/approvals letters issued by the concerned government
offices.

IV. Direct the respondent to pay a sum of Rs.5,00,000- to the
complainants towards the cost of litigation.

5. The respondent failed to comply the orders of the Authority dated
09.08.2023, 08.11.2023 and did not file reply in the present complaint.
Thus, the defence of the respgg\ggm_was strucked off vide order dated
08.11.2023.

6. Copies of all the relevant document; haye been filed and placed on
record. The authentlc:ty Is not in Hs'ss‘ﬁme Hence, the complaint can be
decided on the basw of these ﬁ‘r’tdié‘p_,: ‘tgd documents

D. Jurisdiction of the authorlty =

7. The authority obséﬁVes that it has térrxtona'l as well as subject matter
jurisdiction to ad]udlcate the prexerit complamt for the reasons given
below. 7 N
D.I Territorial )urlsﬁtﬁll‘;l}‘}.f;

8. As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by
Town and Country Plannmg Department Haryana the jurisdiction of
Haryana Real Estate Regulatory Authorlty Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

D.II  Subject-matter jurisdiction

Page 6 of 14



9.

'HARERA
& GURUGRAM Complaint No. 6943 of 2022

Section 11(4)(a) of the Act, 2016 provides that the promoter @ shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;.

10. So, in view of the provisions of the Act quoted above, the authority has

11.

complete jurisdiction to dec1de the complaint regarding non-
compliance of obllgatlons bji tge_gr})hl;noter leavmg aside compensation
which is to be demded by the ad]udlcatmg officer if pursued by the
complainants at a later stage. .

Findings on the rellef sought by the complalnants

E.I. Assured Retui“n

The complainants are seeking unpaid assured returns on monthly basis
as per the MOU dated 01.05.2015 at the rates mentioned therein. It is
pleaded by the complainants that the respondent has not complied with
the terms and conditions of the said MOU. Though for some time, the
amount of assured returns was paid but later on, the respondent
refused to pay the same. In Gaurav Kaushik and anr. Vs. Vatika Ltd.
the authority has held that when the payment of assured returns is part
and parcel of builder buyer’s agreement (maybe there is a clause in that
document or by way of addendum, memorandum of understanding or
terms and conditions of the allotment of a unit), then the promoter is

liable to pay that amount as agreed upon.
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The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. So, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of filing a complaint.

The builder is liable to pay that amount as agreed upon. Moreover, an
agreement/MoU defines the builder/buyer relationship. So, it can be
said that the agreement for assured returns between the promoter and
allottee arises out of the same relationship and is marked by the said
memorandum of understanding.

In the present complaint, the assured return was payable as per clause
5 of MOU, the assured return was payable @ Rs.39,591 per month w.e.f.
01.05.2015, till the possession of the said unit is handed over to the

complainants.
In light of the reasons mentloned above, this authority is of the view that

as per the MoU dated 01. 05 éOl?lE Was obhganon on the part of the
respondent to pay the assured retum It is necessary to mention here
that the respondent has failed to fulfll lts obllgatlon as agreed inter se
both the parties in MoU dated 01.05.2015. Accordlngly, in the interest
of natural justice, the liability of the respondent to pay assured return
as per MOU is still continuing. The respondent has paid assured returrn
to the complainants till May 2019. Therefore, considering the facts of
the present case, the respondent is directed to pay the amount of

assured return in terms of clause 5 of MoU dated 01.05.2015 at the
agreed rate i.e,, @ Rs.39,541/-per month from the date the payment of

&
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assured return has not been paid i.e., June 2019 till the handing over of
possession after obtaining the occupation certificate..

E.Il Delayed Possession Charges

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges
however, proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay;wﬁll the handing over of possession, at

such rate as may be prescri (1,%%:1{4 ;;'-fhas been prescribed under rule

RES T s

15 of the rules. Rule 15 hagwbefen%repxi”:jduced as under: -

Rule 15. Prescribed ra&eof m;e 19 [Pr %w@.?qio section 12, section 18

and sub-section (4) and. su’bsegtwn”?’?) of section 19]

(1)  For the p'urpoge of proviso to s ectron J‘Z Section 18; and sub-
sections: (4) gnd (7) “of 'section 19, the “interest at the rate
prescribed” shall be t@e State ank of Indla hfghest marginal cost
of lending'rate +2%::

Provided that in case the State Bapk of Iﬁdfa margma! cost of lending
rate (MCLR).is ot in use, it shall be réﬁ{aced by such benchmark
lending rates whtch the StategBank oﬁdndm may fix from time to time

for lending toxhe gener P@he
The legislature in its msdom in. the subordmate legislation under the

provision of rule 15 of the rufes, has determmed the prescribed rate of
interest. The rate of lnterest sgofdgtelrmmedgﬁ by the legislature, i
reasonable and 1f the sald rule 1s foliciwed%maward the interest, it will
ensure uniform practlce in all*“the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 10.04.2024 is 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

Page 9 of 14



20.

21.

HARERA
% GURUGR AM Complaint No. 6943 of 2022

the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest"” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the mterest;pqyable by the allottee to the promoter
shall be from the date: the . (JITottee defaults in payment to the
promoter till the daée it

ﬁ}p df d/”

The authority further observes that now, the proposition before the
N PRI e

Authority whether an allottee whois gettmgj entitled for assured return

il i’,g g‘w

even after expiry of the due date of possessmn is entitled to both the
assured return as well as delayed possessmn charges”

To answer the above pr0p051t10n it iS worthwhlle to consider that the
| |
. s\ §
assured return is pay:fble to the a]éot;ee ong acceunt of a provision in the

¥ $y

BBA or in a MoU havmg reference of tﬁé BBA or an addendum to the
BBA/MoU or allotment letter The{gssured re}turn in this case is payable
from the date ie, .01 05:2015" t11hp0$5&$$10n 1s handed over to the
allottees. If we cempa‘re %iu@“‘aésﬁfﬁ return Wlth delayed possession
charges payable under proviso ‘to. secilon 18 (1) of the Real Estate
(Regulation and Development) Act, 2016, the assured return is much
higher. By way of assured returns, the promoter has assured the
allottees that they will be entitled for this specific amount till handing
over of possession. Accordingly, the interest of the allottee is protected

even after the due date of possession is over as the assured return are

payable till offer of possession. The purpose of delayed possession
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charges after due date of possession is over and payment of assured

return after due date of possession is over as the same to safeguard the
interest of the allottee as his money is continued to be used by the
promoter even after the promised due date and in return, he is paid

either the assured return or delayed possession charges whichever is

higher.

22. Accordingly, the authority decides--t{l_a\t in cases where assured return is

layed possession charges under

reasonable and comparable’ WIE}J»

'}:

section 18 and assured Y %ﬁr

! l ! =

possession till the handmg oyergefqpossesswn of the said unit. The

able even after due date of

allottee shall be entltled mwgssured remrn or delayed possession
charges, whlchever lS hlgher w1th0}1t pre]ﬁdJce to any other remedy
including cornpensatlon Irf the pregeng&gase the assured return was
payable till the" possessmn, of the unit 1s handed over to the
complainants. The pro;ec&gs gonmd?&edﬂhabitable or fit for occupation
only after the grant 0§ Eg‘etupgnon (;erflf cate by the competent
authority. However,_the. régﬁondent has not received occupation
certificate from the corn‘p@gefif utﬁorlty ‘Q]l the date of passing of this
order. Hence, the said blnldlng cannot, be:’ presumed to be fit for
occupation. In view of the' above, thé asstired return shall be payable till

the possession of the unit is handed over to the complainants after

obtaining the occupation certificate from the concerned authorities.

23. Hence, the authority directs the respondent/promoter to pay assured

return to the complainants at the rate of Rs.39,591/- per month from

the date when the payment of the assured returns was stopped i.e.,
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01.06.2019 till the possession is handed over to the complainants after
obtaining the occupation certificate.

F.IIL. Direct the respondent to provide complete status report and
sanctions/ approvals issued by the concerned government offices.
Under Section 19(1) and 19(2) of the Act, 2016 the allottee is entitled

to obtain information regarding sanctioned plans, layout plans
approved by the competent Authority and also know the stage wise
time schedule of completion of the project. Relevant sections are

produced below:

“Section 19 Rights and dutlgs (

¢
‘1  §

(1)  The allottee shall be- ‘@nﬂﬁ?’g
sanctioned plans, iaygut _‘larifs afong Wwith the specifications, approved by
the compete;rt ag ity and s ucfhofﬁer information as provided in this
Actrthe ruIes;anJad regu@gwnkgw@gde}‘heregnder or the agreement for sale
signed with-the promoter.+ < 711 e\

(2) The aHottee shall be entrtfedl to- know *stage wise time schedule of
comp!etmn of the project, mc.’udmg the prm?rsrons for water, sanitation,
electr:cuy ana% other amenﬁes and serwces as agreed to between the
promoter and the aﬁottge in accsordance Mth the terms and conditions of
the agreement to sale. f[ 1 f ﬁ A7

i @’ ,& «,w R
\% Sl SER

Under Section 11 (3) oF ’chegActf*’

make available to the@allqﬁtee;the sa

',-;éthe promoter is duty bound to
tioned plans, layout plans and the
SR R s tevouee

stage wise time scheﬁule oﬁc’émp]éﬂon‘of the project. Relevant section

|0 "a g 7
is produced hereini—, | ||¢ | || —

JIRU\TIV
“ Section-11 Functions and duties of pramoter -

(3)  the promoter at the time of the booking and issue of allotment letter shall
be responsible to make available to the allottee, the following information,
namely:-

(a)  sanctioned plans, layout plans, alongwith specifications, approved
by the competent authority, by display at the site or such other
place as may be specified by the regulations made by the Authority;

(b)  thestage-wise time schedule of completion of the project, including
the provisions for civic infrastructure like water, sanitation and
electricity.
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Thus, the authority directs the respondent/promoter to provide to the
complainants information regarding sanctioned plans, layout plans
alongwith specifications approved by the competent authority and also
stage wise schedule of completion of the project.

F.IV. Direct the respondent to pay a sum of Rs.5,00,000/- to the
complainants towards cost of litigation.
The complainants are seeking relief w.r.t compensation in the above

mentioned relief. Hon’ble Supreme Court of india in case titled as M/s
pvt Ltd. v/s State of U.P & Ors.
(2021-2022(1) RCRO 357)%h%§’hkel3agﬁhat an allottee is entitled to claim

| W

compensation & lltlga;i“on ciiagges W I

it " }“;a?

19 which is to dec1ded by the adludu:atmg ofﬁeer as per section 71 and

Newtech Promoters and Dev‘

er sectlons 12,14, 18 and section

the quantum of cdmpensation & lltlg@tion expense shall be adjudged by
the adjudicating ofﬁcer havmg dlie gegzi;;d to the factors mentioned in
section 72. The ad]udlcatmg 1ofﬁ§er§has exch;swe jurisdiction to deal
with the complaints,in respect of coriipe%sﬁtion and legal expenses.

H. Directions of the authority

Hence, the author;ty hereby gasse ‘_:lS order and issues the following

directions under section 3%“%1’ qhe Act t0 ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f) |
i Since assured returns being on higher side than DPC, the
respondent is directed to pay the arrears of amount of assured
return at the rate i.e., Rs.39,591/- per month from the date i.e,
01.06.2019 till the handing over of possession, after obtaining
the occupation certificate.
ii.  The respondent is directed to pay arrears of accrued assured

return as per MoU dated 01.05.2015 till date at the agreed rate
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within 90 days from the date of this order after adjustment of

outstanding dues, if any, from the complainants and failing
which that amount would be payable with interest @8.85% p.a.
till the date of actual realization.

iii. =~ Therespondentisdirected to provide the allottee/complainant,
sanctioned plans, layout plans approved by the competent
authority and also provide the stage wise completion of project
as per Section 11(3) of the Act 2016.

iv.  Therespondent shall] no -charge anything from the complainant

which is not the part oﬁ ___:,agr'eement of sale
29. Complaint stands dlsposed@f ! “

30. Filebe con51gned to regfst‘ry

e
--—"”/

(Ashok Sangwan )
' | Member /
Haryana Real Estate Regulatory Authonty Gurugram

Dated: 10.04.2024
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