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wu GURUGRAM Complaint No. 381 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 381 0f 2023
First date of hearing: 20.07.2023
Date of decision: 08.02.2024

Mr. Rajeev Bajaj
R/o0:- BU-41, Pitampura, Delhi-110034 Complainant

Versus

1. M/s. DSS Buildtech Private lelted
2. Shri Paras Kumar Jain (Managmg Dlrector] M/s. DSS
Buildtech Private Limited.
Both having regd. Office at: 506 5th Floor, Time
Square Building, B-Bloek, Sushant Lek Phase-],
Gurgaon, Haryana-122002. -
M/s. Silverglades Holdings Private Limited.
4. Shri Pradeep Jain (Manhgmg Director)

M/s. Silverglades Holdings Private Limited.

Both having regd. Officeat: 404, Nirmal Tower, 26

o

Barakhamba Road, New Delhi-110001. Respondents
\ H & 0
CORAM: N %,
Shri Vijay Kumar Goyal Member
APPEARANCE:
Sh. Arun Kumar Kha;cana (Advocate) along with
complainant in person | Complainant
Sh. Harshit Batra (Advocate) Respondent No. 1
None | Respondent no. 2 to 4
ORDER

The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
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Complaint No. 381 of 2023

be responsible for all obligations, responsibilities and functions as provided

under the provision of the Act or the Rules and regulations made there under

or to the allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

S.N. | Particulars Detalls
I Name of the project | “The Melias”
2. Project location | Sector-35, Sohna, District Gurugram
3. Project area ~['17.41875acres
4, Nature of the project " ‘Group housing colony
5. DTCP license no.and'v&élidi:W -77~v of 2013 dated 10.08.2013 Valid till
status N> 08. 2024 V% \
6. Name of licensee .. . | Smt, Aarti Khandelwal and others
7. RERA Reglstéred/not Registered vide no. 288 of 2018 dated
registered | o 10.10.2017 Valid up to 25.10.2021+6
ime months in lleu of Covid-19 i.e, 24.04.2022
8. Allotment letter Not issued
9. Unit no. as per demandiletter | Flat No. 1501, Tower- G
0. . | [Page no. 60 of the complaint]
10. Unit area admeasurﬁ'n‘gﬁ_ L 1350:5q. ft.(super area)
.| [pageno. 36 of the complaint]
11. Date of execution/ of: flat| Notexecuted
buyer agreement \ ' <
12. Possession clause 14.1

Subject-to the terms hereof and to the
buyer having complied with all the terms
and conditions of this agreement, the
company proposes to hand over
possession of the apartment within a
period of 48 months from the date of
receiving the last of approvals required
for commencement of construction of
the project from the competent
authority or the date signing of the
agreement whichever is later.
(Emphasis supplied)
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(Possession clause taken from the BBA
annexed in complaint no. 6845-2022 of the
same project being developed by the same
promoter)

13. | Date of approval of building | 21.04.2016
plan (Taken from the project details)

14. Date of environment | 20.09.2016
clearances (Taken from the similar complaint of the

same project)

15. | Date of consent to establish | 12.11.2016

(Taken from the similar complaint of the
same project)

16. Due date of delivery . of 120.-@3.52.021
possession ' ai,én]ated from the date of environment

b leqrénce i.e., 20.09.2016 in the absence
/| ofbuyer's.agreement plus 6 months grace
FAY® hne 'Qd of Covid)

17. | Sale Consxderatlon i © 7 | Rs.76,68,900/-

J S fAs‘*per statement of account annexure R-
| 4, page no. 47 of reply]

18. Amount pald &y the | Rs.13,49,963 /-
complainant = [ | [As per statement of account annexure R-

4 d 8 4:page no. 47 of r‘eply]

19. | Surrender request {nade by | 10.11.2015"

the complainant . (As per ..ahn’éxure P-14, at page 49 of the
. 725 'comiplaint)’

20. Reminder letters send by:the-| 02.02.2017, 10.07.2017, 26.12.2017,
complainant to the [Page no. 765 to 83 of the complainant)
respondent w. Lt refund of | = ;, §é 7 /3
the paid-up amount = . AvE

21. | Legal notice send . by -the |05.01.2022
complainant w.r:t-refund of | (As-perannexure P-41, at page 86 of the
the paid amount ' complamt)

22. Occupation certificate Not obtained

B. Facts of the complaint

3. The complainant has pleaded the following facts:

a. That the respondent no. 1 and 3 are private limited companies

incorporated under the companies Act 1956, running under the name and

style as mentioned above in the array of parties. The respondent no. 1

L%
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company inter-alia engaged in the business of real estate, i.e. developing
real estate projects, township etc. in and around Delhi/NCR etc. and
registered with HRERA vide Regd. No. 288/2017 dated 10.10.2017. The
respondent no. 3 is the associate/sister concern of the respondent no.1
and engaged in the same business as that of respondent no. 1. Respondent
no. 2 and 4 are the managing directors of the respondents no. 1 and 3
companies respectively and are acting as persons-in-charge and are
responsible for day-to-day routine business/affairs and management of

the respective companies. Thus, the respondents no. 2 and 4 are jointly

and/or severally liable for al__lﬂ thé and deeds of the respondent no. 1

¢ ¥
i

and 3 companies. : N ik ;v\ H__' AN

That in the year 2018 complamant attracted with their lucrative
advertisement and w_as 1nduced for [nvgs_tment and thus in the hope that
he will live in a good enyironment locaiityé_»iqvésted in the new project of
the respondent no. 18'!;ir1d 3 ;thrz)ugh their' boal{ing agent M/s. Investors
Clinic Infratech private ilmlted by purchaSmg aunit in the project of the
respondent No. 3 namely "The Melia”; at Sector-35, Sohna, District
Gurugram, (Haryana) for his reSIdencg &

That in order to confirm theJmokmg ofa unlt” (comprising of 2 BHK +
Utility) in the said” project an amount “of 'Rs:6,00,000/- was paid by
complainant in the name of the respondent No. 3 on 20.07.2013 vide
cheque bearing no. 453279 dated 20.07.2013, drawn on Citi Bank, New
Delhi and the payment of the said amount had been acknowledged by the
respondent No. 3 vide receipt no. 00030 dated 24.10.2013 against the
booking of the said unit in the project namely “The Melia”, at Sector-35,

Sohna, District Gurugram, (Haryana).
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That in lieu of the payment of the booking amount as mentioned above, an
application form was too executed simultaneously pursuant to which a 2
BHK + utility accommodation having a super area of 1350 sq. ft. was
requested by the complainant clearly specifying his preference that the
unit being applied for shall be between 4t and 8t floor. In lieu of the same
an additional amount of Rs.7,49,963/- as demanded by the respondent
company vide letter dated 01.12.2013 and was paid by complainant under
the name of the respondent no.1 Wdeﬁcheque bearing no. 319816 dated
14.12.2013 for Rs.7,49,963/- :dr""___r_ “on HDFC Bank Ltd, New Delhi

including service tax.

That as per the appllcanon fol:m &t ﬁlled by the respondents from
complainant, it was cate’gorlcally meng%ined by the respondents that the
further payments shall bg paid to the re-_sponde_nt no. 1, and hence, the said
amount was paid unde;' the Heme of the respondent no. 1. The said
payment being duly acknowledged by the respondent no. 1 vide receipt
bearing No.00040 dated'20. 01 20 1% |

That subsequent to the payment.&pf%:;thée_,amount of Rs.7,49,963/- by
complainant, complainant _triec? to 'c—o;tactxthe respondents no. 1 to 4
numerous times and requested for the allotment of the opted unit
purchased by complainant and also to execute a builder buyer agreement
with respect to the o'pl.;ed unit pﬁrch;lse‘iti‘ by complainant and also to
provide an update about the status of construction, layout plan etc. in
meeting and of the project and up to when the possession of the unit shall
be handed over to complainant. However, the respondents linger on the
matter on one pretext or the other and made complainant run from pillar
to post to know about the status of his purchased unit from the

respondents.
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g. That despite numerous requests of complainant neither any update qua

the construction/handing over the possession of constructed unit was
provided to complainant nor any update regarding the allotment of the
unit and the execution of the builder buyer agreement between
complainant and the respondent was provided even after a lapse of period
of 23 months and even after taking a huge amount in lieu of the unit
allotted to complainant equivalent to 20% of the entire sale consideration
amount of the unit booked by complamant

h. Thaton12.12.2014 the respondentﬁe 1_'1ssued a demand letter reference

v
...... A

No. DSS/TM/INST2/56 demandm‘g"%iffrom complainant an additional

amount of Rs.6,34,483 /4 and %{f@g}tgi;;%gmplamant to deposited the said
amount on or before 81122014%1th0'ut having -the builder buyer
agreement signed with f:omplainant and without having any intimation
about the status of -‘éhe- constrﬁct’ion building plan approvals, date of
handing over of the unit to complamant nor- there was any update
regarding the status and allotment of the unit. Nevertheless, all the
respondents, instead of proyldmg the above said information, issued the
said illegal and arbitrary demand letter to.complainant directing him to
make payment of a;l- addltfonal 5Lamou1{t, without providing any
abovementioned update to complamant

That subsequent to the numerous requests of the complainant seeking
allotment of the unit the respondent no. 3 vide letter dated 13.01.2015
invited complainant to choose the unit of its preference in lieu of the
application form being executed with the respondents. That against the
said letter, complainant made numerous inquiries regarding the date and
venue when complainant could meet the representatives of the

respondents for the purpose of selecting the said unit in lieu of
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complainant’s preferences i.e. choice opted for at 4t to 8% floor as

mentioned in the application form, however, the respondents. Despite
inviting complainant, the respondents chose to further delay the said
selection process by delaying the matter on one pretext or the other and
not providing any specific dated, time and venue to complainant. The
preference opted for by the complainant had never given heed by the
respondent.

That after many requests of cqmplgigant, the respondent No.2, chose to
meet complainant on 2006201Sﬁ%gwas discovered by complainant
that despite the fact that sufﬁ<:flé‘?1:1:j ﬁgant had already been taken by the
respondent no. 1, in the y‘ea*r 20 13 ltsglf, however the plans of the project
were actually approved in the April 2015 onlyl e.after years of getting 1¢
payment on 20.07.2013]. Even after that,\ despite numerous requests of
complainant, neither the qriginal __blo_ck Jayout plan nor the building
sanction plan and environment cleairaf;ce @ermission for the project was
shown/provided to complamant as per clause X111 of registration letter
dated 10.10.2017 for the pr0]ect

k. Thatit was to shudder of complainant that the respondents, chose to take
a volte-fact from the ziésyrapczs' iA'c_m'("i'i)réﬁfrﬁi;_ses E_eing advanced by the
respondents, to complainant was told ‘about non-availability of the
required unit between 4t to 8t floors a:s against the opted preference in
the application form. In lieu of this situation, complainant agreed to look
into alternate options, and surprisingly only 8 units were offered to
complainant to choose from.

That since, even the plans were not even approved by the respondents,
and the construction of the said unit was a far-fetched dream to

complainant, hence, complainant requested the respondents, to allot unit
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no. H-703 to complainant from the tower under hold by the respondents
as and when the said will be launched by the respondents, to the public. In
case it was not launched for public in that case complainant proposed the
respondents, to return the amount advanced by him to the respondents,
along with interest.

m. That since complainant had no other option except to choose 1 unit out of
the 8 units proposed by the respondents no. 1 and 3. Complainant chooses

G-1501 unit sub]ect to a confirma@qn that there shall be no hlgh rise

' .‘:I,‘.ﬁ%f@g'} 1 5o 3
of Aravali. However, desplte assurancefand promlse made by the officials

to complainant to pI'OV;ldB such assuﬁagce in wrltmg to complainant, all

n. Thatby thetime complalinant was waltmg for conﬁrmatlon of the proposal
as above from the respovdents and 1nstead of gettmg the said proposal in
writing, complainant- received a rem:nder ‘demand letter dated
08.07.2015 thereby demaﬁdlng a sum of Rs.6,84 ,028/-including interest
of Rs.49,542 /-. That it was to the utter Shock of complainant that there
was no update qua the__falloéggnegt/sel}ectlon of the unit and the execution
of the builder buyer agregé%eéi‘{%e@vteen the parties nevertheless, the
respondent no.1 chose to send another demand letter to pay an additional
amount as mentioned above w1thout promdmg any update to complainant
with respect to the unit purchased by him.

o. Thatrespondents ignored the said email and letter dated 23.07.2015 sent
by complainant and since complainant received no response from the
respondents as such complainant was constrained to send another letter

vide speed post and email dated 10.11.2015 requesting the respondents

Page 8 of 24



P HARERA

; GURUGRAM Complaint No. 381 of 2023

to cancel the booking of the unit which was booked by complainant and
refund the amount with interest paid by complainant in lieu of the same.

That subsequent to the request of cancellation of booking being made by
complainant, the respondents requested complainant vide email dated
16.11.2015 to come to the office of the respondents to resolve the issues
amicably and as such to resolve all the issues complainant visited the
office of the respondent no.1 and met with the representatives of the
respondents namely Mr. Sanjee\'f”*i%-'Mishra and Mr. Sandeep Handa,

numerous times but to no avail ‘as officials of the respondents were

adamant to ruin complamant and ﬁever had the intention of redressing
the grievances of complamant“an,d y harassed complainant.

That having no other oﬁtmn complai‘gant agam letter dated 26.09.2016
sent through speed post'and through email requested the respondents to
cancel the booking: ‘being made by complalnant in the project and
immediately refund the money bemg advanced by complainant to the
respondents along with’ mterest however, no such response was provided
to complainant. NI7:

That complainant be__en_;g:on,straine_dwa;ithe illegal and unlawful demands
and acts being carried outb}z the resi;oncféfés on all occasions had been
23.07.2015,10.11. 2015 26. 09 2016, 02 02 2017,10.07.2017, 26.12.2017,
26.12.2017(e-mail), etc., to cancel the booking of complainant and return
the amount being paid by complainant till date along with interest
however, no heed was given by the respondents to the bonafide requests
of complainant till date.

That there after the complainant issued another legal notice dated

05.01.2022 to the respondents which was duly served upon the
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respondents, but the respondents failed to complied the said legal notice.
Respondents took hard earned money of complainant against the sale of a
unit which was neither owned/allocated to the respondents at the time
when the above-mentioned amount was taken by the respondents from
the complainant. The respondents never considered about the opted
preference for flat between 4t to 8t Floor.

That the respondents have not started the construction for almost 30
months even after receiving booklng amount from complainant as such it

is clear that respondents have maiaﬁde intention from the starting to

cheat complainant. That neghgent- Ji%eral and careless approach of the
respondents towards gqmplzunant resul;ed in undue losses, mental
torture, inconveniences hnd harassment to complamant That such being
illegal and unlawful. conduct of the respon_,dents and further the
respondents are com"miring unfair trade practice. The respondents are
also guilty of deficien.'cy in'ée'i'vices to cémf:lainant.-‘

That despite the fact thz{t the, passessmn of the init was to be handover
within the time bound schedule respondents did not start the project
even after 3 years of receiv;ing the part sale consideration amount from
booking of the unit wnth the respondent33 complamant parted with their
hard-earned money in the hope that the respondents are a reputed builder
and did not cheat them. However, all the promises made by the
respondents in their brochures and advertisement also by other
electronics modes seems to be false and bogus.

That from the above act and conduct of the respondents, it is clear that

respondents are involved in malafide restricted trade practice and are

making huge profits by making false representations and selling the
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units/flats by making false promises and representations. That the
respondents have caused harassment mental tension, humiliation to
complainant without any basis, cause or reason as such respondents are
liable to pay damages for causing harassment to complainant. That the
respondents are legally bound to pay the interest on the amount deposited
by the complainant with the respondents till refund of the said amount to
the complainant for the time respondents utilized the hard-earned money

of the complainant.

The complainant has sought follp@iﬁ : i"ig]'fI'Efs:
a. Direct the respondents to refum;kﬁa s‘um of Rs.13,49,963/- to the

complainant which anllount was pald by the complainant to the

respondents on Varlous fiates

b. The complainant prays that mterest @ MCLR + 2% which comes to

Rs.20,98,219/- (mterest calculated on amount Rs.6,00,000/- from
20.07.2013 to 31.12! zdzz Sod of Rs.749,963/- from 14122013 to
31.12.2022) (interest is calculated @»8 75% % 2% = 10. 75%) may kindly
be paid to him from the, date of recelpt of the payment by the respondents

till actual realization.

c. Litigation expenses Rs.5,51 000/

On the date of hearing, the authorlty explamed to the respondents
/promoter about the contravention as alleged to have been committed in
relation to section 11(4) (a) of the Act to plead guilty or not to plead guilty.
The present complaint was filed on 25.01.2023 in the authority. Despite the
proper service of notice to the respondents, the respondent nos. 2 to 4 have

neither appeared before the authority nor have filed any reply to the
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complaint. In view of the same, vide order dated 08.02.2024, the matter was

proceeded ex-parte against respondent no. 2 to 4.

Vide order dated 20.07.2023 and 02.11.2023, the Authority imposed a cost
of Rs.5,000/- and Rs.7,500/- for non-filing of reply. The respondent no. 1 was
filed the reply on 11.01.2024 along with application for waiver of cost
imposed by the Authority during proceeding for non-filing of reply which is
taken on record.

Reply by the respondent no. 1.

The respondent no. 1 has contesfe:d th'é Eiﬁplaint on the following grounds:

a. At the outset, it is most humbly'*sﬁbmltted that the name of the
respondents no. 2 to 4 should be deleted from the array of parties as they
have no bearing with thé present matter T‘he respondent no. 2 is director

and nor the shareholde of the respéndenf no. 1 /developer company and

of the respondent no,& 143nd the respondent no.+4 is neither the director
respondent no. 4 is separate legal enuty That the project in question is
being developed by the respondent no &'\ only and the registration
certificate no 288 of 2017 has been granted by this Authority in favour of
respondent no. 1 only. That, moreoger no rehef has been sought from
respondents no. 2 to AJ Thi@t the r_espondents no. 2 to 4 are neither
necessary nor proper parties and hence, the name of same needs to be
deleted from the array of parties.” |
b. That the complaint needs to be dismissed on account of maintainability. It
is submitted that as the complainant is not an allottee in the said unit
therefore the complaint is not maintainable before the authority for this
very specific reason. The complainant herein has himself defaulted in
making timely payments to the respondent no. 1 herein and on that

account alone is not entitled to any equitable relief under law. That, the
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complainant had agreed, under the payment plan of application form
signed by him to pay instalments on time and discharge his obligations as
per application form. Pertinent to note that complainant failed to clear the
instalments dues despite repeated reminders given by the respondent.

c. That the complainant has approached respondent no. 1 and submitted an
application dated 07.02.2014 for booking of a 2 BHK apartment
admeasuring 1350 sq. ft. at the basic sale price of Rs.4750/- per sq. ft. plus

other statutory charges and taxes,

as applicable, for the total sale
consideration of Rs.76,68 900/ 5 5

accordance with the aémeed gayment plan That on 20.01.2014, the
respondent no. 1 herelrﬁ issued a recelpt of a payment of Rs.7,49,963/-.
The complainant has stopped makmg payments towards the allotted unit
in the year 2014 itself,.and has now ﬁled the present complaint seeking
refund of the payment 11nade by him on baseless and frivolous grounds.
That the complainant has**tlll date pgld only 13,49,963 /- against the said
unit. .

e. Thatin terms of the-.agégée&';@yfﬁe'nt planthe cc;rﬁplainant is obligated to
pay the 1nstalments mthm the time agreed there in and any delay in
making payment shall be chargeable with 15% snnple interest. That, the
complainant had agreed, under the payment plan of application form
dated 07.02.2014 signed by him to pay instalments on time and discharge
his statutory obligations. However, the complainant/allottee has failed to
make payments of his respective instalments as demanded by respondent
no. 1 in accordance with the payment plan from time to time. As per

section 19(6) of the Act 2016, the complainant is under obligation and
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responsibility to make necessary payments in the manner and within the
time as agreed. He is under obligation and responsibility to make
necessary payments in the manner and within the time and as and when
demanded by the respondent/promoter. However, till date the
complainant has only paid an amount of Rs.13,49,963/- out of the total
sale consideration of Rs.76,68,900/-. Further, as per statement of account
dated 03.01.2024, an amount of Rs.56,91,341/- is outstanding and
payable towards principal and. Rs:33,36,298/- is outstanding towards

interest.

f. That the complainant has not ma' T.i“i*.lely payment of due instalments

despite, repeated demands ralsed by respgndent no. 1 from time to time

we»-es?

subject to which the #ald unit had ‘been agreed to be sold to the

complainant. The complainant has faﬂed ‘to fulfil his part of contract,

obligations, commltment and payment plan. In total violation to that and
in terms and condltlons agreed between the parties, he has made defaults
in payments dues desplte the repeated request and demands of the
respondent no. 1. The9compla1nanta.hastvalsgo clearly failed to fulfil his
responsibilities under tbegsegu:m 19(6) of the Act,2016.

g. That the respondent no. 1 obtamed the bulldmg plan (BR-III) on
21.04.2015. Clause 3 of the sanctioned plan stlpulates that the developer
shall obtain clearance/NOC from the Fire Department, Gurugram before
starting the construction/execution of development works at site.
Furthermore clause 17 (iv) of the sanctioned building plan stipulated that
the developer shall obtain an NOC from the Ministry of Environment &
Forests as per provisions of the Notification No. S.0. 1533 9El dated

14.09.2006, before starting the construction/execution of development
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works at site. Further, the fire clearance/NOC was obtained by company
on 09.02.2016 and the same was submitted to DTCP Haryana. It is
pertinent to mention that section 15 of the Haryana Fire Safety Act, 2009
makes it mandatory for a builder/developer to obtain the approval of the
fire fighting scheme conforming to the National Building Code of India and
obtain a no objection certificate (NOC) before commencement of
construction.

h. That on 20.09.2016 responde_nt;_-‘ng, 1 received the environmental

clearance from State Environrﬁéﬁfﬁfﬁ@éd Assessment Authority (SEIAA).

That Clause 1 of the env1ronment : i:ance stipulate that the developer
has to obtain "Consentéto Establlsh" frorn the Haryana State Pollution
Control Board under Ald and Water Act and.a copy shall be submitted to
the SEIAA before the start of any construction works at site. Thereafter, in
terms of the provisig_ﬁ"s of the’gévirtjnmental clearance dated 20.09.2016,
the respondent no. 1 herein appliedffori‘the "Co‘hs*ént‘ to Establish’ from the
Haryana State Pollutlon Control Board and the same was granted on
12.11.2016.1tis submltted that ‘Consent to Establish’ is the last necessary
approval required for cqmmencement of construction activity.

That the said pro;ect of L‘espondent no. 1 is duly registered under the Act,
2016 and the Rules, 2017 vide HRERA registrationno. 288 of 2017 dated
10.10.2017. The respoiiidér;t ;°h'ad épplied for extension of RERA
registration certificate before this Authority and the same is extended
/renewed dated 28.11.2022 and is valid till 26.04.2025.

That since no allotment or builder buyer’s agreement has been executed
in the present matter, the due date can be referred from the date of expiry
of registration. As stated above, the validity of the registration certificate

stands till 26.04.2025. Thus, the proposed due date for offer of possession
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can be regarded as 26.04.2025. That a similar proposition was observed

by this Authority in the matter of Ashrita Singh and Ors. Vs. Landmark
Apartments Pvt. Ltd. MANU/RR/0148/2020 bearing complaint no. 3013
of 2019, where the promoter has not mentioned a due date of the project
in the agreement to sell or memo of understanding, it was noted that in
such a circumstance, the date of validity of the RERA registration
certificate shall be treated as the due date of possession of the project.

k. That, hence the present relief oﬁrefund is also pre-mature and should not

be entertained at this stage. Thatf dﬁ'monally, it needs to be categorically

noted that no section of the Act has ) nmvoked by the complainant while

seek refund as the complamant is well aWare ‘of the fact that no violation
has been committed by ﬁhe answering. feepondent

. That despite the cornlplamant herem havmg stopped making any
payments toward the sale con51deratlon as.per the agreed payment plan
as back in 2014 and desplte stay gn construction being imposed by the
National Green Trlbunalnat several 1nstances, the construction work of the
said project is complete and themternal and external development work
reflective of the m_alaﬁde _knten_pog of th@e,t cq_gnplamant herein. On
17.08.2023, vide application before the DTCP; respondent no.1 herein has
also applied for the o'cc&j;a%ion certificate for towers A, D, E & F of the said
project.

m. That since the commencement of the development of the project, the
respondent no. 1 has been sending regular updates regarding the progress
of the project to all the buyers including the complainant and also the

customer care department of respondent no. 1 is in regular touch with the

buyers for providing them assistance and updates on the progress of the

Page 16 of 24

b




' HARERA
.'- GURUGRAM Complaint No. 381 of 2023

project. That as noted by the complainant himself, he was invited to

choose the unit and the present unit is as per his own choice, despite
which, the complainant is seeking refund, which cannot be allowed.

n. That the complainant has now filed the present complaint before this
Authority, Gurugram for refund of the amount paid by him by making false
averments whereas the complainant overlooked the fact that he himself
has failed to comply with his obligation of making payment on time.

Pertinent to note that since januaryi‘-:2014 the complainant has not paid

any amount towards the total Conﬁﬁ ion of the said unit.

o. That the Hon’ble Supreme CQunt: -ea'?é‘;na of judgments has upheld that
no one can take beneflt ef ii:s own *wrong, here the complainant has failed
to oblige his duty of mal%mg paygment as per payment plan duly executed
by him but is seeklng- réfund from the respondent Therefore, the relief
sought by the complalna,rt herem should notbe granted and the complaint
filed by the complainant shonld be dismissed.

p. Thatas per applicable Act and rules made ﬁhere under a complaint may be
filed by a person only if therespondent has committed any act in violation
of the Act, 2016 and rules made there under As the complainant has failed
to bring on record any dqcum__en__t, ev_ld”enceget(;; which may even allude that
the respondent has yviolated the provisions.of the Act, the complainant has
no locus standi. There}i‘)i‘é,e the'“complainant has no cause of action or
ground to file the present complaint.

Jurisdiction of the authority
The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

E.IL. Territorial jurisdiction
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10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

i

12.

13.

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District, therefore this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.IL. Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016p1: ides that the promoter shall be

responsible to the allottee as pel’fi2 g1 é%;lient for sale. Section 11(4)(a) is

k\ww@

reproduced as hereunder:

Section 11 |

(4) The promoter shall- “

(a) be responsible for-all ob!:gatmns respons:b;ht:os and functions
under the provisigns of this Act or the-rules and regulations made
thereunder or. tosthe allottees as per tife agreement for sale, or to the
association of allottees, as the case may ébeg tgll fhe conveyance of all the
apartments, plots tf?“bmldmgs, as the case may be, to the allottees, or the
common areas to the assoc:étwmof aﬂoctees or the competent authority,
as the case may be; £
Section 34-Functions of the Authority
34(f) of the Actprovidesito ensure compliance of the obligations cast upon
the promoters, the allott:ees and thereal estate agents under this Act and
the rules and regzﬁaaansmade theretnder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the co\fn‘ﬁiéiﬁt regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement passed

by the Hon’ble Apex Court in Newtech Promoters and Developers Private
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Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s
Sana Realtors Private Limited & other Vs Union of India & others SLP
(Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been laid

down as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like ‘refund’, ‘interest’,
‘penalty’ and ‘compensation’, a conjoint reading of Sections 18 and 19
clearly manifests that when it comes to refund of the amount, and interest
on the refund amount, or d:rectmg izayment of interest for delayed delivery
of possession, or penalty and mtgres -ﬁgreon, it is the regulatory authority
which has the power to examm;e{_ etermine the outcome of a complaint.
At the same time, when_it r:'f;irne!;3 % ‘a~question of seeking the relief of
adjudging compensationiand | mterest thereon under Sections 12, 14, 18
and 19, the adjudwémng oﬂ“ cer exc]usgve?y has.the power to determine,
keeping in view the. doﬂeﬁtwe readmgéofSecaon 71 read with Section 72 of
the Act. if the adjudfcatmn under Sections 12, 14,18 and 19 other than
compensation as ejﬁwsaged if extended to the adjudicating officer as

prayed that, in our view, may intend to expand the ambit and scope of the
powers and functions of the adjudicating officer under Section 71 and that
would be againstthe mandate of the Act 2016."

14. Hence, in view of the authorltatlve pronouncement of the Hon’ble Supreme

15.

Court in the cases mentlaned above, ‘the &uthority has the jurisdiction to

entertain a complaint seekingrefund of the amount and interest on the

refund amount. :

i
i

raised by the respondent no. 1:

Findings on the objecﬁoné

F.I  Objection with regand to mls-]oinder/ deletlon of respondent no. 2 to 4
in the present complaint. “

While filing the complaint the complainant sought relief against M/s DSS
Buildtech Private Limited, M/s Silverglades Holding Private Limited and
both its managing director being the developers of the project. On failure to
fulfil their obligation to complete the project, the complainant approached
the authority seeking relief of refund the amount received against the

allotted unit. A perusal of various documents placed on the record shows
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that respondent no. 1 is a group company of respondent no. 3 i.e., “M/s
Silverglades Holding Private Limited”. The respondents no. 2 & 4 are neither
necessary nor a proper party in the present complaint. It is not disputed that
all the demands raised by the respondent no. 1 and all the receipt was issued
of the unit in favour of the complainant was made by the respondent no. 1
though it is group company i.e., of respondent no. 4. Further, the said project
is being developed by the respondent no. 1 only and the RERA registration
certificate no. 288 of 2017 has been granted by this Authority in favour of

the respondent no. 1 only. Thus, 1t sho‘ hat there is no privity of contract

between respondent no. 2 to 4 and the complamant and as such the plea of
the respondent no. 1 with regard t0 delemon of name of respondent no. 2 to
4 is hereby allowed. i AT _’_’ Vg ()

Findings on the relief sought by the complainant.

G.I. Direct the respondents to refund a sum of Rs.13,49,963/- to the
complainant which amount was paid by the complainant to the
respondents on Varlous dates; |

G.I The complainant. prays that interest @ MCLB + 2% which comes to
Rs.20,98,219/- (interest calculated on.amount Rs.6,00,000/- from
20.07.2013 to 31.12. 2022 and on Rs.7,49 963/ from 14.12.2013 to

+ 2% = 10.75%) may

respondents till acty aLrgahzation. i B
The complainant has paid an amount of Rs.6,00 000/ and Rs.7,49,963/- on

20.07.2013 and 14.12.20;13_ I;espe.ctlvely, 'to  the 'respondent/promoter
towards the booking of thehf‘esidentiall unit in the project of the respondent
namely “The Melia” Stiuated in sector - 35, Shona Gurugram and the same
amount acknowledge by the respondent vid receipt dated 24.10.2013 and
20.01.2014. Thereafter, on 31.01.2017, the respondent has raised a demand
of Rs.12,68,721/- towards the unit bearing no. G-1501, 15t floor, tower - G,
having admeasuring 1350 sq. ft. The complainant has paid an amount of

Rs.13,49,963/- against the sale consideration of Rs.76,68,900/-. Neither the

Page 20 of 24

P



P HARERA

203 Complaint No. 381 of 2023
&P GURUGRAM

allotment letter for the said unit was not provided by the respondent and
nor the BBA was not executed between the parties.

17. On consideration of the circumstances, the documents, submissions and
based on the findings of the authority regarding contraventions as per
provisions of rule 28(1), the authority is satisfied that the respondent is in
contravention of the provisions of the Act. By virtue of clause 14.1 of the
buyer’s agreement (possession clause taken from the BBA annexed in
complaint no. 2617-2021 of the same pro;ect being developed by the same

promoter), the possession of the sub ct; apartment was to be delivered

within a period of 48 months frgnﬁﬁ X teﬁpf receiving the last of approvals
required for commencemen‘t of ccmstruct;on of the project from the
competent authority or thd date signing Q_f the agreement whichever is later.
The due date of posse,;ssjmn calculated from 'the 'date of environment
clearance i.e., 20.09.2016 in the absence of buyer S agreement which comes
out to be 20.09.2020. Further, as per HARERA notlﬁcatlon no. 9/3-2020
dated 26.05.2020, an exténsmn of 6 months-is granted for the projects
having completion date on or after 25 03:2020. The completion date of the
aforesaid project in which .the sub]gct unit is, being allotted to the
complainant is 20.09.2020 ie,, 3aft%r 25._6'3,-2020. As far as grace period of 6
handing over possessmn is 20.03.2021.

18. The authority has further, observes that due date of possession of the same
project being developed by the same promoter is specifically mentioned that
the possession will be offered within a period of 48 months from the date of

receiving the last of approvals required for commencement of construction

of the project from the competent authority or the date signing of the
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agreement whichever is later. In the present case, the environment clearance
i.e., 20.09.2016 which comes out to be 20.03.2021 (included grace period).

The authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the unit which is allotted to them and for
which he has paid a considerable amount of money towards the sale
consideration. Further, the authority observes that the respondent has failed
to execute the buyer’s agreement as per the model agreement provided in
Real Estate Regulation and Development Rules, 2017 in according to section

13(1) of the Act, 2016 the responden’l:“ﬁhau not accept a sum more than ten

percent of the cost of the apartmen? protﬁf bulldmg, as an advance payment

or an application fee, from a person wlthout ﬁrst entering into a written
agreement for sale Howex’rer the. ccmplamant has placed an email dated
10.11.2015 on page no. 4% of the compIamt and sought refund of the paid-
up amount with lnterest before the due date ‘of possession which is

reproduced as under for'a Leady reference' -

Subject: Refund against. Bboking for a Umt at ;he Me!fa, Sector 35, Sohna, Distt.

Gurgaon, Haryana, h

Dear Mr. Jain/Mishra, =

Customer ID: DSS/TM/APP/SG — o=

This is in furtheranceito my earlier letter dgted 23July, 2015 and 10th Nov., 2015
with reference to my-—above ankm‘g w:th your company, first payment of
Rs.5,00,000/- towards the same made in july, 2013~ These two letters of mine remain
unanswered till date.

I visited the site in the month of May, 2016 aswell, only to observe some excavation
in place, without any constriction taking place even after 3'years of booking the flat.

The Company has committed a series of irregularities such offering allotment
when it was not entitled to, never shared complete set of approvals except for
basic layout plan, never offered the desired flat, claiming interest on the
payment which was never due, not confirming even the alternate option,
inordinate delay in terms of commencement of construction etc. in-spite of my
specific choices mentioned in the application form, submitted along with my cheque
dated 14.12.2013 for an amount of Rs.7,49,963/- towards 20% stage

I had requested for refund of the amount deposited by me in my letter dated 10"
November, 2015. It has been close to a year since then and there is no response/
commitment from your end to refund the amount deposited with you. I have met Mr.
Sanjeev Mishra and Mr. Sandeep Handa quite a few times requesting for expediting
the return of money.
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Through this reminder letter, I once again request you to refund the deposited
amount along with the interest for this period and oblige.

Failing the above, I would be constrained to take remedial steps through Court of
Law on all the concerned points i.e. booking of flats and collecting payments in
advance without having confirmed approvals at your end, and delaying the project.
I await your confirmation at the earliest.

Thanking you, Yours Sincerely,

(Rajeev Bajaj)
BU-41, Pitam Pura Delhi-110034.
So, in such a situation, the complainant withdrew from the project even prior

to the due date. So, he is not entitled to refund of the complete amount but
only after certain deductions as: preiczjbed under the Haryana Real Estate

Regulatory Authority Gurugram (F "‘ﬁure of earnest money by the

builder) Regulations, 11(5] 0f"2018 wh1ch ptomdes as under: -

“5, AMOUNT OF EARNEST Momf? :

Scenario prior to the‘ Real Estate ( Regu.'auons and 'Development) Act, 2016
was different. qud.s were carried out without. any fear as there was no
law for the same-but now, in view: gf the above facts and taking into
consideration the: ji dgements of Hon’ble National Consumer Disputes
Redressal Commission and the Horq,’ble% Supreme Court of India, the
authority is of the vgew thqt the forfegtuse amount of the earnest
money shall not exFeed more than 10% of the cons:deratmn amount
of the real estate i.e. apa%ent/pfoybuddlng as the case may be in
all cases where the ca;lgeh'ation of th&ﬂatfumt/p!at is made by the
builder in a unilateral manner or the buyer intends to withdraw from the
project and any agreement contarnmg any clause contrary to the aforesaid
regulations shall be void and not binding on the buyer.

It is evident from the above mentions facts that the complainant paid a sum

of Rs.13,49,963 /- against basic sale cor}ﬁsizdweration of Rs.76,68,900/-of the
unit allotted. Thus, keeping in Vi(::W the 'a}éfe§'iiid factual and legal provisions,
the respondent is directed to refund the paid-up amount of Rs.13,49,963/-
after deducting 10% of the basic sale consideration of Rs.76,68,900/- being
earnest money along with an interest @10.85% p.a. (the State Bank of India
highest marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 on the refundable amount, from the date of
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surrender i.e., 10.11.2015 till actual refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid.

H. Directions of the authority

22. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
casted upon the promoter as per the functions entrusted to the authority
under section 34(f) of the Act:

i. The respondent/promoter is dirgt-:tsedwto refund the paid-up amount of
Rs.13,49,963/- after deducting 10%
Rs.76,68,900/- being earngsﬁ%nahe%along with an interest @10.85%
p.a. as prescribed under i:uie 15 otthe Hary’ana Real Estate (Regulation

Wo'::) of the sale consideration of

and Development] Ru]es, 20170n th% re?undable amount, from the date
of surrender i.e., 10, 1} 2015 tlll actual refund of the amount within the
timelines provided in: ule 16 @f the Haryana Rules 2017 ibid.

ii. A period of 90 days is glverf to ,;hg_,- re§pondeqts to comply with the
directions given in'this order and if«_,ailving which legal consequences
would follow. | eGY

23. Complaint stands disposedl of:%

24. File be consigned to registry.

i vy — l?/
Dated: 08.02.2024 (Vijay Kumar Goyal)

Member

Haryana Real Estate
Regulatory Authority,
Gurugram

Page 24 of 24



