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BEFORE THE

Naresh Saran
R/o : A- 11, Geetanjali Enclave,
New Delhi

Versus

Advance India Proiects Ltd.
Address:- 2328,4th floor, 0khla Industri
Phase-l II, New delhi- 110020

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Shri Dhruv Lamba (AdvocateJ

Shri DhruvRohtagi (Advocate)

ORDER

and Development) Act,2076 (in short, th

Haryana Real Estate [Regulation and D

short, the Rules] for violation of section

HARYANA REAL ESTATE REGTILATORY
AUTHORITY, GURUGRAM

al

Complainant

Respondent

Member

Complainant
Respondent

23 has been filed by the

the Real Estate (Regulation

ActJ read with rule 28 of the

velopment) Rules, 2017 fin
1(4)[a) of the Act wherein it

1. The present complaint dated 03.01.2(

complainant/allottee under section 31 o

is inter alia prescribed that the promo shall be responsible for all

obligations, responsibilities and functi ns as provided under the

lations made there under orprovision of the Act or the Rules and r

e executed r',1fer se.

Complaint No. 7993 of 2022

Complaint no.: 7993 of 2022
Date of decision 20.o3.2024

to the allottee as per the agreement for sa
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Unit and prolect related detailsA.

) The particulars of unit details, sale consi

the complainant, date of proposed han

period, ifany, have been detailed in the fo Iowing tabular form:

eration, the amount paid by

g over the possession, delay

Complaint No. 7993 of2022

Particulars

Name of the project "AIPL loy C ntral", Sector-65, Gurgaon

Nature of project Commerci colony

DTPC License no. dated 02.1.1.2007

Validity status

Licensed area

Name of licensee qroject Developers Pvt.

Unit no. o.0049 on Ground floor

Revised unit no. Retail shop

Unit area admeasuring per area]

Revised unit area
admeasuring

[Supr:r area]

Allotment Ietter 23.02.20t7

[As per pag no. 91-92 ot replyl

Date of builder buyer
agreement

04.10.20L7

(As on page o. 120 of complaint)

Total sale consideration Rs. 1,67,86,
plan on p

Rs.1,67,92,

As per s

44/- [BSP] As per payment
123 ofreply

6el-lrsc]
tement of accounts dated

PaEe 2 of 28

07.77.2024

| 3.987 acres

Ltd.
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Ll. Amount paid by the
complainant

Rs. 1,89,02,

[As per s

29.05.2023

t67/-

atement of accounts dated
rn page no. 162 ofreplyl

t2. Possession clause

I

Clause 44

Subject to t,

Allottee no,
part of this
limited ta t)

(As on page

Company, tl
over the p
Allottee wit
months, wi
(si9 montl

[Emphasis s

rc aforesaid and subject to the
being in default under any

Agreement including but not
e timely payment of the Total
also subject to the Allottee
plied with all formalities or
'on as prescribed by the
e Company endeavors to hand
ssession of the Unit to the
rin a period of 54 (fifty Iour)
h a further grace period of 6
s, from 7 September 2017,

tppliedl

no, 139 of complaint)

13. Due date of possession 07.09.2022

ICalculated
0L.09.2017

54 months + 6 months from

74. Assured return Clause
32 ofthe BBA

Clause 32

The compr.
74,706/- p
return to I
till the d
possession
inclustve of
due on the r

(As on page

ny hds agreed to pay Rs.

r month b), waY of assured
he allottee from 03.05.2077
tte of issue of notice of
ofthe unit,'[he return shall be
tll taxes whotsoever payable or
7turn.

no. 136 of complaint)

15. Copy of the letter
inviting objection for
approval of building plan

27.17.2019

(As on page no. 137 of reply)

Page 3 of 2B
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dated

16. Copy of the letter
providing update on
assured return dated

06.07.2020

(As on page 142-143 of reply)

77. Termination letter dated 28.04.2017

[As per pag no. 1.36 of replyl

18. Occupation certificate 24.t2.2021

[As on page no. 145-147 of replyl

L9. Offer of possession 2022

page no. 148-160 of reply)

B. Facts ofthe complaint

3. The complainant has pleaded the complai

L The respondent company had announct

"AIPL loy Central" in the year 2007. The

taken all due approvals, sanctions ar

towards development and constructi

representatives of the respondent lured

retail outlet in the project.

II. Relying on various representations and a

the complainant booked a unit in the l

amount of Rs.5,00,000/- Vide letter datec

allotted a retail shop having unit no.41

(super areal on the ground floor for z

Rs.L,83,14,7 64 /-.
Ill. Then on 28.04.20L7, the respondent had

the unit on account of delay on some pa

lt on the following facts;

d the launch of the project

respondent claimed to have

d governm,:nt permissions

ln of pro ect. The sales

the complainant to buy a

;surances b)' the respondent,

rroject by paying a booking

23.02.2017 , the respondent

admeasuring 627.00 sq. ft.

total sale consideration of

terminated the

ments. [n view

allotment of

of the same,

Page 4 of 28
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the complainant met the respondent o

letter containing details of the paymen

date being Rs.69,42,437 /- and sou

termination letters.

IV. That the unit buyer agreement was

and the respondent on 04.10.2017

amount of Rs.89,63,415./-. As per

agreement, the possession was to lie han

further grace period of 6 months fro

discharge of the obligations on part of

mention here that the respondent

the total sale consideration (i.e., Rs.89,6

unit buyer agreement in violation of Secti

0n 3 0.11.2019, the complainant received

wherein the respondent claimed vario

remitting the Assured return for the

05.12.201.9 plus another 25 days citing

activities in the NCR region. However, it
complainant had already paid more th

on time.The complainant in response to

issued a letter dated 31.01.2020 see

decision of not paying the assured

and not to burden the buyers for the

70.04.2020 informed the complainant o

other logistical issues encountered on a

time to clear dues of assured returns.

Complaint No. 7993 of2022

26.05.2017 , and issued a

made to the respondent till

t for withdrawal of the

between the complainant

r making a payment of an

use-44 of the unit buyer

ed over in 54 months with a

01.09.20L7, upon the full

e allottee. It is pertinent to

y taken more than 100/0 of

,415/-) before executing the

n 13 (1) of the RERA Act.

a letter fronl the respondent

friv6lous reasons for not

eriod from 01.11.2019 till

e NG'I ban on construction

is pertinent to note that the

the tdtal sale consideration

the letter dated 30.11.2019,

ing reconsideration of the

s on account of the said ban

. Also, the respondent on

the lack of manpower and

unt ol'COVID-19 and sought

Page 5 of 28
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VI. Also, the layout plan of the ground

disadvantage of the complainant

area/dimensions of the unit and the uti

the unit. The respondent renumbered th

to 51vide letter d ated 20.05.2020.

VII. In view of the renumbering of the

complainant issued a letter dated 18.

with respect to the changes proposed in

of the layout plan of the ground floor

Town Planner as well as the blueprint o

the ground floor to compare the propo

were ignored and denied.

VIII. That the respondent vide email dated 28.

process the returns for the month of Ma

the complainant vide email dated 1.2.06.2

that he had not received the rent dues fo

till date and have received short paym

March,2020.

lX. The respondent vide

06.07.2020 completely changed the assu

the monthly assured return payable

15.06.2020 shall be divided into 2 parts

complainant of the time period for p

returns. The consent of the complainant

sided unilateral changes were made in th

The respondent vide letter dated 21.01.2x.

of possession to the complainant and so

Page 6 of28

Complaint No. 7993 of 2022

email dated 2

floor was changed to the

reduction in the carpet

ty areas and the location of

allotted unit from unit no.49

nit no. 49 to GF-s1, the

2020 seeking clarification

e said unit and the blueprint

ctioned bv the office of the

the proposed layout plan of

ed changes. However, these

5.2020 sought more time to

h 2020.ln response to this,

20 informed the respondent

the months ofApril and May

nts for earlier months and

.06.2020 and letter dated

d return policy stating that

month from 22.03.2020 till
50% each and informed the

ent of the parts of assured

as nowhere sought and one-

poliry.

22 issued constructive offer

ht payment of pending dues

v



XI.

XII.

ffiHARERA
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and execution of indemnity bond- -undertaking and other

formalities in order to handing over of

respondent without any consultation wi

nstructive possession. The

the complainant increased

n in the covered area and

the super area of the unit from 627.00 . ft. to 627.24 sq. ft. and also

reduced the covered area and the et areas alongwith several

our cess, common areademands such as sinking fund, I

maintenancecharges, infrastructure a entation charges, electric

and sewage/ storm water

in-station & deposit charges,

In response to the offer of constructive possesision, the complainant

issued a letter to the respondent seeki clarification on the following

of constructive possession: -accounts before considering the said o

a) Offer of physical possession of unit, conveyance deed and

clarification on the terms of the dee , payment o I pending dues of

assured returns, statement of ac nts along with detailed

calculation (on account of change in

about the super area, and reducti

rea of the unit), information

carpet area of the unit from the a

taking initial payments, copy of th

sided unilateral nature of the propo

demand of maintenance charges.

eas promised at the time of

occupation certificate, one-

indemnity bond, arbitrary

The complainant kept pursuing the ma

the respondent by visiting their office

r with the representatives of

rly as well as raising the

issues regarding delivery of the proj payment of dues of assured

layout ground floor plan. Butreturns, changes in unit area and revised

no satisfactory outcome came out of it.

Complaint No. 7993 of 2022

switch in station and deposit charges

/water connection charge, electric switch

electric meter charges, registration charg

Page 7 of 28
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C.

4. The complainant has sought following re

Reliefsought by the complainant:

lv.

It.

l.

I.

iii. Direct the respondent to set aside the o

duly execute conveyance deed.

Direct the respondent not to charge

sinking funds, electrical switch in cha

sewage/storm water/water connection

Direct the respondent to pay an inte

Rs.24,30,23t.

. Reply by the respondentD

5. The respondent contested the complaint

That the complainant is not an "Allo

booked the apartment in question as a sp

to earn rental income/profit from its

approached the respondent and booke

GF/049, ground floor admeasuring 627 s

Direct the respondent not to

refund the excess amount

Rs.24,30,23L /-.

Direct the respondent to pay

31.03.2022.

cancel

received

assured

and issue fresh offer of actual physical p

Direct the respondent to handover physi

Complaint No. 7993 of 2022

ef(sJ.

allotment

from the

of the unit and

complainant of

rns @Rs.17,27,L34 / - rpto

r of constructive possession

ssession.

I possession of the unit and

y amount on labour cess,

s station, deposit charges,

ges, registration charges.

at the rate Llo/o p.a on

n the following grounds:

" but an investor who has

culative investment in order

esale. The complainant had

the unit, bearing number

. ft. [tentative area) situated

Page I of28
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in the project known as "AIPL Joy Cen

Haryana. Thereafter, the complainant vid

provisional allotment of a unit bearing nu

The complainant consciously and wilful

plan for remittance of the sale conside

represented to the respondent that he sh

time as per the payment schedule.

lll. The booking was categorically, wil

complainant with an understanding of

purposes and not self-use, as can be note

I of the Application form:

43. The Applicqnt has clearly unt

purpose of self-occupation and use by

of leasing to third parties qlong with
Applicant hos given unfettered rights
olong wtth other combined units as

conditions that the Compqny would d
point of time object to ony such decision

lv. It can be noted from the above-m

complainant had given unfettered right

unit and had agreed not to object the deci

time. However, despite having booked

the complainant have malafidely filed th

motive to seek wrongful gains over the

That pursuant to the execution of the app

issued the allotment letter to the complai

allotted was provisional and subject to

agreed between the parties. That the CIa

application form is reiterated as under:

Lly, willingly

'standing of

can be note

Complaint No. 7993 of 2022

" at Sector 65, Gurugram,

application form applied for

ber GFl049 in the project.

opted for a flexi payment

on for the unit and further

I remit every instalment on

d voluntarily made by the

the same being for leasing

in clause 43 of the Schedule

thot the Unit is not for the
e Applicant and is for the purpose

mbined units as lqrger areo. The

the Company to lease out the unit
lorgel oreo on the terms and

m fiL The Applicont sholl at no

f leasing by the Company.

tioned clause-43, that the

the respondent to Iease the

on o{leasing at any point of

unil on these very terms,

present complaint with the

ondent.

ication form, the respondent

nt on 23.02.201.7._The unit

hange as was categorically

se L of the Schedule 1 of the

Page 9 of 28
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"The Applicant has applied for the provisionql

the Project and clearly understqnds thqt the q

sholl be purely provisionol till such tine thot

formot prescribed by the Company, is execu

Applicant."

vi. That thereafter, buyer's agreement was

allottees and the respondent on 04.10.2

as per clause 12 of the buyer's agreeme

schedule I ofthe application form, I

''The Applicont sholl get possession ol bte Uni

dischorged oll hrs obligotions ond there is no

and complete payment of Sale Considerati
ond all other applicable cha

Conveyonce / Sale Deed/necessory

sholl be executed and/or registered

Consideration and other dues, toxes, cho

Applicant. After toking the possession of
Applicant has satisfred himsewhersew
q u a I i ty of w o r km o nsh i p."

vii. As per clause 12 and 18, the compl

make timely payments. That

failed to abide by the terms

and defaulted in remitting

categorically notified the

remittance of the amounts

event of failure to remit the amounts

respondent would be constrained to ca

of the unit in question.

viii. That it is submitted that despite repea

made by the respondent to the compla

Page 10 of2u

Complaint No. 7993 of 2022

in the

nd conda

pr

iti

llotment of q Unit (the "Unit") in

otment ofthe Unit by the Company

e Unit Buyer's Agreement, in the

between the Company ond the

...... I Em p has is su p pl i e d]

cuted between the original

7. It is pertinent to note that

t as well as the clause 18 of

only after the Applicant has fully
reach on the part ofthe Applicont
against the Unit hos been mode

of the Applicont have been poid.

cuments in fovour of the Applic7nt
n pqyment of the entire Sole

etc. in respect of the Unit by the

Unib lt shall be deemed that the

with regard to the construction or

.......,.[Emphasis supplied]

t was under an obligation to

esent case, the complainant

ns of the buyer's agreement

ments. The respondent had

that he had defaulted in

urther conveyed that in the

tioned in the said notice, the

cel the provisional allotment

reminders and demand calls

nant requesting him to clear

timely ins

complainan

due. lt was
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the outstanding dues, the complainant

the inactions and omissions at the

respondent was constrained to terminate

and the respondent vide intimation

28.04.20L7 terminated the unit. That

letter, the complainant was informed

outstanding dues and further intimated

cancelled and revoked. That

approached the respondent to restot

and assured about timely

as a goodwill gesture restored the a

Further as per clause 44 of the buyer's ag

"subject to the aforesaid and subject to the

ony part of this Agreement including but not I
Total Price and also subject to the Applicant
or documentation as prescribed by the Compo

over the possession of the Unit to the A

months, with a further grace period of 6 (six)

Accordingly, the due date of possession

including the grace period. It is relevant

certificate was granted on 24.1,2.2021

whatsoever on the part of the responden

That it is submitted that the project unde

and objections/suggestions for approval

from the complainant on 21.L1.2019

complainant neither paid any heed to th

lx,

Complaint No. 7993 of 2022

id no attention to it. Due to

d of the complainant, the

e allotment of the said unit

f termination letter dated

rough the said termination

ut his failure to clear the

im that the said unit stands

to this, the complainant

e allotment of the said unit

instaln1ents. The respondent

t of the conlplainant.

ment,

icant hot being in default under

ited to the timely payment of the

ving cqmplied with oll formolities
,, the Compon)) endeovors to hand

within a period of 54 (fifiy four)
nths, from 01 September, 2077."

.... I E mp hasis s upp lie d]

turns out to be 01.09.2022,

submit that the occupation

Hence, there is no delay

ent a change/modification

f building plans were invited

It is submitted that the

requests of the respondent

Page 11 of 28
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nor came forward with objections, if any

be mute spectator by not even replying t
xl. That the respondent was miserabl

construction activities, orders by the NG

labour, etc. being circumstances beyond

and force majeure circumstances, that

was severely affected during this perio

intimated to the complainant by letter

xir, That it is pertinent to highlight that I

parties was to transfer the constructive

same was categorically agreed betwee

form and no protest in this regard

complainant. It is vehemently submitte

of the unit cannot be given and the un

observed in Gunwantlal v. The State

AIR 7972 SC 1756, 1759:

"Possession need not be physical possession but
and controlover the gun, while the person to w
holds it subject to that power or control."

xlll. That possession can be shown not only

Iand itself but also by ascertaining as to

the thing is to be attributed or the ad

credited, even though some other perso

the land.

That the complainant has filed the p

Authority which is not maintainable.

xlv.

for the relief of "Assured Returns" whic

Page 12 of 28
/

Complaint No. 7993 of 2022

nd the complainant chose to

the said letter.

affected by the ban on

and EPCA demobilization of

e control of the respondent

e payment of assured return

and the same was rightfully

ed 30.11.2019.

e arrangement between the

ssession of the unit and the

e parties in the application

ever been raised bv the

that the physical possession

shall be leased out. It was

P., MA N U,/S C/0 1 30 / 1 9 7 2 :

n be constructive, having power
physical possession is given

Emphasis suppliedl

by acts of enjoyment of the

whom the actual control of

tages of possession is to be

is in apparent occupation or

nt complaint before the

t the complainant is praying

is beyond the jurisdiction of
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xv.

the Authority. Nowhere in the Act, has

with jurisdiction to grant "Assured

complaint is filed with grave illegalities a

same is liable to be dismissed at the very

It is pertinent to mention herein that

"Assured Returns" to the complainant

the view of prevailing laws. That

Government passed an ,.p

Deposits, 2019", to stop ti
"Assured Returns Scheme" given

xvl.

scope of this ordinance and the payr

wholly illegal. That later, an act by

Unregulated Deposits Schemes Act, 201

"the BUDS ,4ct'? notified on 31.07.201

under the said Act all the unregula

"Assured Returns" have been bann

penal provisions.

That it is submitted that due to the COV.

was under the complete lockdown an

construction of the said prorect was un

respondent was also severally affected

pandemic. Yet, despite the same, the

commitment of payment of assured

payment of assured returns was divided

the same were made payable in the follo

"Pqyment of Part-l AR

Port-l AR sholl be due every month from
Period (AR Restart Dqte).

Complaint No. 7993 of 2022

the Authority been dressed

rns". Therefore, the present

d lack ofjurisdiction and the

utset.

the respondent cannot pay

any stretch of imagination in

n 27.02.2019, the Central

Banning of Unregulated

f unregulated deposits, the

complainant fell under the

nt of such returns became

e name "The Banning of

" (hereinafter referced to as

and came into force. That

deposit schemes such as

made punishable with strict

19 pandemic, whole nation

all activities, including the

er a complete standstill. The

the adverse effects of the

ondent maintained on its

That on 06.07.2020, the

n two parts of 50% each and

ng manner:

of the Lockdownsucceeding date

Page 13 of28
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45 doys period from the AR Restart Dote sholl e moratorium period for payment
ratorium Period shall be poid in 4of Part-l AR The cumulative Port-l AR oI the

equal installments along with the assured
end of the Moratorium Period,

of 4 months starting from the

The payment of assured return as per the m

from 46th day from the AR Restart Dote.

Adjustment oI Pqrt II AR:

thly pqyment cycle shall resume

The balonce 500k Assured Return shall from the succeeding dote of the
Lockdown Period along with on intere 12ok till (a) due date of next
installment; or (b) till the date of filing of o
CertiJicote for the Unit/Project, whichever is

'plication for gront of Occupancy

adjusted from the demand amount due qt

5.2020 was informed about

it number GF-49 to GF-s1,

super area. It is submitted

complaint No. 7993 of 2022

rlier, shall be occumuloted lnd
instollment or demand \mount

due on date of frling of applicqtion for gron of Occupancy Certif;cote/Olfer of
be.

.... I E mp h as is s upp li e d]
the implementation of the

banning of the assured returns from

were impacted. That after

BUDS Act, there exists no

liability of the respondent to pay the red returns. Thereafter, the

complainant through the letter dated 20.

the re-allocation and area change of the

on ground floor admeasuring 627.23 sq.

f execution of the buyer's

has been allotted which is

that the construction was done in co liance with the sanctioned

plans as approved by the competent au

was very well informed at the time

orities and the complainant

agreement that only the tentative unit

subject to change as per the approved pla

xviii. That after obtaining the occupation ce ficate, the complainant was

n through letter of offer ofoffered possession of the unit in questi

possession dated 2L.01.2022 and com lainant was called upon to

payment charges and toremit balance payment including dela

Page 14 of 28
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complete the necessary formalities/d

handover ofthe unit in question to the co

xix. That it was an obligation of the compla

6.

against the unit, however, the complai

same. That the principal amount deman

Rs.1,93,75,059/-. The total sales consi

including possession charges, exclud

registration charges of Rs.12,38,100/-

After adiustment of the Assured Return

excess of Rs.11,42,567/-. The complainan

registration charges. Hence, the compl

refund of above mentioned excess an

registration charges or seek an adjustm

balance dues.

Copies of all the relevant documents hav

record. Their authenticity is not in disp

be decided based on these undisputed

made by the complainant.

E. furisdiction of the authority

7. The authority observed that it has territo

jurisdiction to adjudicate the present co

below.

E.l. Territorial iurisdiction
As per notification no. 1/92/2017-ITCP

Town and Country Planning Departm

Estate Regulatory Authority, Gurugram

Page 15 ofZB

Complaint No. 7993 of 2022

umentation necessary for

plainant.

nant to make the payments

has gravely defaulted in the

against the said unit was

eration is Rs.l,97,24372/-

ng the stamp duty and

d Rs.50,003/-, respectively.

of Rs.7,90,069/- there is an

is yet to pay stamp duty and

inants can either seek the

pay the stamp duty and

t of the excess and pay the

been filed and placed on the

e. Hence, the complaint can

documents and submission

al as well as subject matter

reasons givenplaint for the

dated

t, the

shall

14.12.2017 issued by

.iurisdiction of Real

be entire Gurugram
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9.

10.

Section 77(4)(q)

F.

72,

Complaint No. 7993 of2022

district for all purpose with offices tuated in Gurugram. In the

situated within the planningpresent case, the proiect in question is

area of Gurugram district, therefore is authority has complete

ent complaint.territorial iurisdiction to dealwith the p

E.II. Subiect matter iurisdiction
Section 11(4J(a) of the Act, 2016 provi that the promoter shall be

11(al(a)responsible to the allottee as per ent for sale. Section

is reproduced as hereunder:

Section 11

(4) The promoter shqll-
(o) be responsible for nsibilities ond functions

e rules and regulations
as per the agreement for

sole, or to the ossociqtion of ollottees, s the cose may be, till the
conveyance of all the apartments, or buildings, os the case

oreas to the associotionmay be, to the ollottees, or the com
ofallottees or the competent authori ,, as the cose may be;

So, in view of the provisions of the Act q ted above, the authority has

complete iurisdiction to decide the

compliance of obligations by the prom

which is to be decided by the adjudi

complainant at a later stage.

omcer if pursued by the

Yestor not allottee.
ainant is an investdr and not

a consumer/allottee, thus, the compl t is not entitled to the

protection of the Act and hence

maintainable.

present complaint is not

Obiection raised by the respondent

F.l Objection regarding complainant being
The respondent submitted that the com

complaint regarding non-

r leaving aside compensation

Page 16 of 28
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The authority observes that the Act is en

consumers of the real estate sector.

interpretation that preamble is an in

states the main aims and ob.jects of en

time preamble cannot be used to defeat

Act. Furthermore, it is pertinent to note

Act, any aggrieved person can file a com

the promoter contravenes or violates an

or regulations made thereunder. Upon

and conditions of the buyer's agreem

complainant is an allottee/buyer and

L,89,02,96L/- to the,promoter towards p

project of the promoter. At this stage, it i

13.

definition of term allottee under the Act,

for ready reference:

"2(d) "qllottee" in relation to q real estate
whom o plot aportment or building,
allotted, sold (whether as freehold
transferred by the promoter, and
subsequently acquires the soid allot
otherwise but does not include a
aportment or building, as the case

1,4. ln view of the above-mentioned definiti

the terms and conditions of the buver's

respondent and complainant, it is crystal

an allottee as the subject unit was allott

concept of investor is not defined or

definition given under section 2 of the

Page 77 of 28
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ted to protect the interest of

t is a settled principle of

duction of a statute and it

ing a statute but at the same

e enacting provisions of the

that under section 31 of the

laint against the promoter if
provisions of the Act or rules

ful perusal of all the terms

nt, it is revealed that the

has paid total price of Rs.

rchase of the said unit in the

important to stress upon the

e same is reproduced below

neqns the person to
the case may be, hos been

or leosehold) or otheru,)ise
includes the person who
t through sole, tronskr or

n ta whom such plot,
be, is gven on renti'

n of "allottee" as well as all

ement executed between

clear that the complainant is

to him by the promoter. The

erred in the Act. As per the

ct, there will be "promoter"
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and "allottee" and there cannot be a pa

The Maharashtra Real Estate Appellate

29.0L.2019 in appeal no. 00060000000

Sangam Developers Pvt. Ltd. Vs. Sa

anr. has also held that the concept

sinking funds, electrical switch in cha

sewage/storm water/water connection

referred in the Act. Thus, the con tion of promoter that the

entitled to protection of this

plainant.

G.I Direct the respondent not to cancel

refund the excess amount received

Rs.24 ,30 ,231 / - .

G.lI Direct the respondent to pay as

\pto 31 .03 .2022 .

G.lll Direct the respondent to set e the offer of constructive

possession and issue fresh offer of ac physical possession.

G.IV Direct the respondent to hand physical possession of the

unit and duly execute conveyance deed.
IZ

G.V Direct the respondent not to cha any amount on labour cess,

Complaint No. 7993 of 2022

having a status of "investor".

Tribunal in its order dated

0557 titled as M/s Srushti

priyo Leasing (P) Lts. And

investor is not defined or

e allotment of the unit and

from the complainant of

returns @Rs.17,27,134/-

station, deposit charges,

rges, registration charges.

G.VI Direct the respondent to pay an in rest at the rate 110/o p.a on

Rs.24 ,30 ,231 .

1. POSSESSION

Page 18 of28

tl
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15. The complainant is seeking relief of handi over of physical possession

rms of clause 44 of buyer'sof the sub,ect unit and assured return in

agreement executed inter se parties in above-mentionedheads. It

is matter of record that the complainan made an application for the

allotment of the unit in the project of he respondent. As per the

application form, the said unit was b

scheme and under clause 18 of the

ked under assured return

id application form, it is

mentioned that the applicant shall: sha: shall get po ession of the unit only after

fully discharging the obligations and m complete payment of sale

it buyer's agreement was

executed between the complainant and respondent on 04.1,0.2017.

Clause-44 of the builder buyer's agreeme t deals with handing over of

the possession of the samepossession of the subject unit stating

Complaint No. 7993 of 2022

would be handed over by the respondent

months, with a further grace period of

Therefore, in view of aforesaid clause, th

possession along with grace period of

uilder within a period of 54

months, from 01.09.2017.

due date of handing over of

months comes out to be

laces reliance on clause 11

deals with "Procedure for

01.09.2022.

The counsel for the complainant submi

made a constructive offer of possession

that the respondent has

occupation certificate from competent au

regard, the counsel for the complainant

27.0L.2022 after obtaining

ority on 24.12.2021. In this

and 72 of the buyer's agreement whic

sion" respectively. Thus,taking possession" and "handing over po

Page 19 of 28
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the said clauses makes it amply clear an

possession of the subject unit. Further, i

the counsel for the complainant

possession" had nowhere been used in

which shows that it was never agreed be

On the contrary, the counsel for the resp

never agreed behveen the parties that

would be handed over to the compl

contention, the reliance is placed on cla

which states as under:

"The Applicont has cleqrly
purpose of leosing to third parties
area. The Applicont hos given unfe
out the Unit alongwith other com
terms and conditions that the Com

sholl ot no point of time object to
Compqny."

17. The authority after hearing both the pa

1.2 of lhe builder buyer's agreement cle

would be handed over the possession of

possession and the same is reproduced h

HANDING OVER POSSESSION: That
handed over possession ol the lJnit
ofter the Allottee hos fully dischorg
entire Total Price (including interes
agoinst the Unit hos been paid a
charges/dues/taxes of the Allottee
Conveyonce Deed has been execute
favour. The Compony shall hond over
the Allottee provided the Allottee is n
terms and conditions ofthis Agreemen
oll provisions, formalities, documen
prescribed by the Company in this
liable to pay the Maintenance Charg

Page 20 of 28

1r"
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talks about handing over of

was submitted on behalf of

the words "constructive

the entire buyer agreement

een the parties.

dent made a plea that it was

physical possession of unit

ant and in support of its
e 43 0f the application form

thot the Unit is not for the

th combined units os larger
rights to the Company to leose

ed units as a lorger area on the
ny would deem frt. The Applicont
ty such decisit)n of leosing by the

supplieLll

es is of the view that clause

ly specifies that the allottee

e unit which means physical

under.

the Allottee shqll be
the Compony only

all his obligotions ond
due, if ony, thereon)
oll other applicable

have been paid ond
and registered in his

on of the Unit to
in default of ony of the
ond hos complied with
tion, etc. as msy be
. The Allottee sholl he

from the date referred
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in the notice for taking possession of
possession ofthe Unit" it shall be
sotisfied himself with regord to the
workmanship.

L7. It is matter of record that it is nowhere

complainant/allottee would be handed

instead of "physical possession". Fu

respondent w.r.t. clause regarding co

application form is concerned, the sam

clause 36 in the buyer's agreement w

buyer's agreement supersedes all th
agreements, correspondences, arran

if any, between the parties and hence,

cannot be relied upon. Clause 36 of the

been reproduced as follows:

" The Allottee agrees that this Agreemen

its annexures and the terms and co

constitutes the entire Aoreement be

subject matter hereofand supersedes o

ag r ee me nts, co r re s po nde nc es, o rra
between the porties hereto. This

be orolly chqnged, terminated or
provisions must be set forth in writi
executed and signed by ond between the

In light of the reasons stated above, the

per the buyer's agreement dated 04.10

agreed to handover of physical posses

accordingly, the respondent was liabl

possession of the subject unit to the co

constructive possession. Therefore, the

Complaint No. 7993 of2022

e Unit. After taking the
ed that the Allottee has
nstruction or quality of

ted or mentioned that the

r "constructive possession"

er, as far as plea of the

ctive possession in the

not tenable by virtue ofis

h clearly mentions that the

previous understandings,

ts, whether written or oral,

uses r:f booking application

uilder buyer agreement has

including the ttreomble along with
ions contoined in the Aoreement

the Parties with respect ,to the

ond all understondings, any other
ts whether written or orol, ifony,
t or ony provlsion hereof connot

Any chonges or qdditionol

in o separate Agreement duly
arties.

thority is of the view that as

017, both the parties have

ion of the subject unit and

to handover the physical

plainant-allottee and not the

ondent is directed to hand

i/

PaEe 2l of 2B
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over the physical possession of the unit

days of this order.

2. ASSURED RETURN

The complainant is seeking unpaid assu

as per the BBA dated 04.10.2017 at the

pleaded by the complainant that the resp

the terms and conditions of the said BB

amount of assured returns was Paid

refused to pay the same by taking a pl(

in view of enactment of thd B

Schemes Act, 2019 (hereinafter referre

earlier decision of the authoiity Brhimi

Apartments Pvt' Ltd., complaint no 1

assured return was declined bY the

rejected the aforesaid objections r

CR/800112022 titled as Gaurav

wherein the authority while reitera

ruling, has held that the authority can

earlier one on the basis of new facts an

made by the apex court of the land.

payment of assured returns is Part

agreement then the promoter is liable

upon and the BUDS Act, 2019 does n

assured returns even after coming in

made in this regard are protected as p

of 2019. Thus, the plea advanced by th

18.

in view ofthe aforesaid reasoning and e cited above.

Page 22 of 2g
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the complainant within 30

ed returns on monthlY basis

tes mentioned therein. It is

ndent has not complied with

Though for some time, the

t later on, the respondent

that the same is not Payable

of Unregulated Deposit

to as the Act of 2019), citing

& Anr. Vs. M/s Landmark

of 2018) wherebY relief of

uthority. TIte authority has

ed by the respondent in

ik and anr. Vs' vatika Ltd.

the principle of ProsPective

take different view from the

law and the pronouncements

r, it was held that when

d parcel of builder buYer's

o pay that amount as agreed

create a bar for payment of

operation as the Payments

section 2(4J[l](iiiJ of the Act

respondent is not sustainable
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19. Moreover, as far as the order passed by

and Haryana in CWP no. 26740 ofZO

authority from taking any coercive acti

concerned, the said objection was its

Court vide order dated 22.1L.2023 whe

no stay on adjudication on the pendtng c

Reol Estate Regulatory Authoriry as a

agencies and they are at liberU to
matters that are pending with them." In

authority is proceeding with the present

The money was taken by the builder

allotment of immovable property and its

within a cenain period. However, in view

way of advance, the builder promised c

retums for a cerlain period. So, on his fail

allottee has a right to approach the authori

by way of filing a complaint.

21. The builder is liable to pay that amount

a plea that it is not liable to pay the

Moreover, an agreement/MoU defines th

So, it can be said that the agreement for

promoter and allottee arises out of

marked by the said memorandum of und

In the present complaint, the assured r

32 of MOU, the assured return agreed to

month w.e.f.03.05.2017 till the date of iss

20.

22.

Page 23 of28
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'ble High Court of Puniab

2 restraining the competent

n against the respondent is

dealt by the Hon'ble High

in it was held that " ...there is

I appeals/petitions before the

against the investigating

further in the ongoing

w ofthe aforesaid order, the

omplaint as such.

deposit in advance against

ssession was to be ollered

I takirg sale consideration bv

in amount by way of assured

to fulfiI thar commitment, the

for redressal ofhis grievances

agreed upon and can't take

amount of assured return.

builder/buyer relationship.

ured returns between the

same relationship and is

nding.

rn was payable as per clause

paid was Rs.7 4,706/- pet

e of notice of possession.
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3. REFUND OF EXCESS AMOUNT

23. The complainant is seeking refund ofthe

the complainant by the respondent. As

dated 29.05.2023 on page no.98 ofthe

till date paid an amount of Rs. 7,92,22'

consideration of Rs.L,67,92,469 /-. The

than the actual sale consideration of

submitted in para 38 of his reply that a

returns payable by the respondent to th

excess of Rs.11,42,567 l- paid by rhe

the view in lieu of the excess amount bei

the respondent, an adjustment can be m

the complainant in respect of the said u

to be paid by the respondent, if any.

Ieft, then that amount is to be refunded

equitable rate of interest.

The complainant submitted that the u

unilaterally from unit no.49 to unit no.

unit has been reduced by introducing

which was not a part of the original

intimated the complainant about the

letter dated 20.05.2020 and the co

12.06.2020, clearly requested the resp

Iayout plan of the ground floor and th

ground floor so that the complainant

changes and give consent or objectio

ignored the e-mail and the mail

Page24 of ZB
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mount taken in excess from

r the statement of accounts

mplaint, the complainant has

00/- against the total sales

omplainant has paid more

e unit. The respondent has

r adjustment of the assured

complainant, still there is an

plainant. The authority is of

g paid by the complainant to

de ofthe outstanding dues of

it, if any and assured returns

adjustment if any amount is

ck to the complainant with

it number has been changed

50 and the carpet area of the

structural pillar in the unit

t plan. The respondent has

-numbering of the unit vide

plainant vide e-mail dated

dent to share the sanctioned

proposed Iayout Plan of the

could compare the ProPosed

, if any. But, the respondent

left unanswered. Since, the
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complainant has not given his consent

he should not be made to suffer becaus

the respondent. The authority is of

should not include the area covered b

carpet area of the unit and the amount c

deducted, accordingly.

4. CONVEYANCE DEED

As per section 11(a)(f,) and section L

promoter is under an obligation to get t

in favour of the allottee. Whereas, as

2016, the allottees are also obli

registration ofthe conveyanie deed ofth

5. OTHER CHARGES

26. Labour cess is levied @ 10lo on the cost

employer as per the provisions of

Building and Other Construction Worker

with Notification No. S.O 2899 dated

collected on the cost of construction in

contractors under specific conditions. M

been dealt with by the authority in com

titled as "Mr. Sumit Kumar Gupta a

Private Limited ' wherein it was held

paid by the respondent, as such no la

the respondent. The authority is of the vi

an employer nor a contractor and labo

Thus, thedemand of labour cess rais

25.

completely arbitrary and the complainan

Page 25 of 28
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changes in the layout plans,

of the unilateral decision of

view that the respondent

the structural pillar in the

arged for that area should be

(1) of the Act of 2016, the

e conveyance deed executed

section 19(11) of the Act of

d to participate towards

unit in question.

construction incurred by an

ns 3(1) and 3(3J of the

'Welfare Cess Act, 1996 read

6.09.7996. It is levied and

rred by employers including

over, this issue has already

laint bearing no.962 of 201,9

Anr. Vs Sepset Properties

t since labour cess is to be

cess should be charged by

that the allottee is neither

cess is not a tax but a fee.

upon the complainant is

cannot be made liable to pay
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any labour cess to the respondent and it
is solely responsible for the disbursemen

27. However, in case of electricity connecti

charges, sewerage connection charges,

charges are payable to various depa

connections from the concerned de

deposit for sanction and release of such

allottee and are payable by the

already been dealt with by the authority

of 2019 titledas " Varun Gupta Vs,

decided on 72.08.2021,wherein it was l

applied on behalf of the allottee and allo

the concerned department on actual

individually for the unit if the builder ha

respect of the abovesaid connections

provided to the units, then the prot

the actual charges paid to the concerned

on pro-rata basis i.e. depending upon the

complainant viz- i-viz the total area ol

complainant/allottee will also be entitl

payment to the concerned departmen

proportionate to the allotted unit, befo

aforesaid head.

As regarding registration charges only a

Rs.15,000/- can be charged by the pro

28.

expenses which it may incur for facilita

Page 26 of 28
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the respondent builder who

of said amount.

charges, water connection

ere is no doubt that all these

ents for obtaining service

ents including security

nnections in the name of the

oreover, this issue too has

complaint bearing no. 4031

ar MGF Land Limited"

d that these connections are

has to make payment to

is. In case instead of paying

paid composite payment in

including security deposit

will be entitled to recover

epartment from the allottee

f the flat allotted to the

the particular project. The

d to get proof of all such

along with a computation

making payment under the

inistrative charges of upto

ter-developer for any such

ng the said transfer as has
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been fixed by the DTP office in this

02.04.2078.

Directions of the authority

Hence, the authority hereby passes this

directions under section 37 of the

obligations cast upon the promoter as

the authority under section 34(0:

i. The respondent is dire

the subject unit to the compl

The respondent is directed to

per agreed terms contain

Rs.74,706/- per month from 03.05.

H.

29.

possession i.e 21.01.2022, after adjusti

any.

iii. The allottee shali make the payment

the unit as per builder buyers

is directed to refund back the a

complainant alongwith interest at th

The respondent shall not charge an

which is not the part ofthe builder bul

The respondent is directed to execute

the complainant upon payment of re

per norms of the state government as

per their obligation under section 19(1

iv.

from the date ofhanding over ofposse on.

Page 27 of 28
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regard vide circular dated

er and issues the following

to ensure compliance of

er the function entrusted to

r the physical possession of

in 30 days ofthis order.

ent of assured return as

I of the buyer's agreement of

017 till issue of offer of

the amount already paid, if

f outstanding dues towards

t, if any and the respondent

t paid in excess by the

scribed rate.

ing liom the complainant

agreement.

nveyance deed in favour of

isite stamp duty by him as

per section 17 of the Act as

J of the Act within 3 months



ffiHARE
ffi ouRuer

2L.

22.

disposed of[

to the registry

(Ashok

Haryana
Regulatory

UGR
H
GI
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