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A, Unitand proiect related detalls

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, ifany, have been detailed in the following tabular form:

S.

N.
Particulars Details

1. Name of the project "Raheja's Revanta", Sector 78,
Gurugram, Haryana

2. Proiect area 18.7273 acres
3. Nature of the project Resident ial group housing colont
4. DTCP license no. and

validity status
49 of201.1, dated 01.06.2011valid up ro
37.05.202-t

Name oflicensee Sh. Ram Chander, Ram Sawroop and 4
Others

6. RERA Registered/ not
registered

Registered vide no, 32 of 20L7 dated
04.08.2077

7. RERA registration valid
up to

04.02.2023
5 Years from the date of revised
Environment Clearance

8. Unit no. B-443,44th f\oor,T ower/block- B
(Page no. 18 ofthe complaint)

9. Unit area adme 906.01 sq. ft. (super areal
(Page no. 18 of the complaintl

10. Allotment letter 22.08.20t2
(page 60 of complaintl

11. Date of execution of
agreement to sell

22.08.20t2
[Page no. 16 of the complaint)

1.2. Possession clause 4+2 Possession Time and
Compensation
That the Seller sholl sincerely endeavor to
give possession of the Unit to the purchoser
within thir,t-six (36) months in respect
oI 'TAPAS' Independent Floors ond forty
eight (48) months in respect of 'SURYA
TOWER' lrom the dote of the execution of
the Agreement to sell and after providing
of necessory infrastructure specially road
sewer & water {n the sector by the
Government, but subject to force moieure

Page 2 of t9 /



HARERA
GURUGRAM F"rnd"t,,,N" l{ilrtl

ffi
f,l _.

conditions or any Government/ Regulatory
authority's actlon, inaction or omission and
reasons beyond the control of the Seller.
However, the seller shall be entitled for
compensation free grace period of six (6)
months in case the construction is not
completed within the time period
mentioned above. The seller on obtaining
certificqte for occupation and use by the
Competent Authorities shqll hand over the
Unit to the Purchaser for this occupotion
and use and subject to the Purchqser having
cpqplied with all the terms and conditions
oylhii application form & AgreementTo sell.

$;the:event of his failure to take over ond
')&,occupy and use the unit provisionally
apd/or finally allotted within 30 doys lrom
the date oI intimqtion in writing by the
sqller, then thb sqme shall lie at his/her risk
ithtl cost and the Purchaser shall be liable to
compensation @ Rs.7/- per sq. ft. of the
super dreq per month as holding chorges for
the entire period of such de\ay........... "

Grace period

\

I

Allowed
As per clauqe 4.2 of the agreement to
sell, the possession of the allotted unit
was supposbd to be offered within a

stipulated timeframe of 48 months plus
6 months of grace period. lt is a matter
df fact thaq the respondent has not
completed the proiect in which the
allotted unit is situated and has not
obtained the occupation certificate by
August 2016. As per agreement to sell,
the construction of the proiect is to be
completed by August 2 016 which is not
completed till date. Accordingly, in the
present case the grace period of 6
months is allowed.

14. Due date of possession 22.02.2017
[Note: - 48 months from date of
4greement + 6 months grace period )
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"Raheja Revanta" at Sector 78,

Complaint No. 1054 of 2023

am vide allotment letter dated

B.

3.

Facts ofthe complaint

The complainant has made th submissions; -

I. That the complainant was all an apartment bearing no. B-443

admeasuring 1197.83 sq. yar( 'oject of the respondent named

22.08.2012. Thereafter, a flat buyer agreement was executed

betvveen the parti es on 22.08.2012 regarding the said allotment for

a total sale consideration of Rs.96,25,378/- against which the

complainant has paid an amount of Rs.94,94,063/- in all and the

remaining amount is yet to be paid by the complainant on offer of

possession as per the Installment Payment plan.

II. That the complainant has applied for a loan with Axis Bank in order

to make the timely payment of the installments and has obtained a

loan of Rs.34,93,239/- from it and has entered into a tripartite

agreement with Axis Bank and the respondent on 14.1Z.ZO12.

III. That the complainant has already cleared the loan amount which

was obtained from Axis Bank for the above said flat and the Axis

Bank has also issued no objection certificate dated 20.11.20 21 to the

complainant and the respondent mentioning the loan closure date as

72.t0.2021.

15. Total sale consideration
as per customer ledger at
page no. 68 of comDlaint

Rs.1,02,03,2 80/-

1.6. Amount paid by the
complainant as per
customer ledger at page
no. 68 of complaint

k.94,94,063 /-

1,7. Occupation certificate
/Completion certifi cate

Not received

10. Offer of possession Not offered
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Complaint No. 1054 of 2023

IV. That the as per clause no. 4.2 of the buyer's agreement, the

possession was to be handed over within 54 months [including the

grace period of 6 months) from the date of execution of the

agreement. However, till date, no possession has been handed over

to the complainant and whenever the complainant tried to contact

the respondent, it used to give false assurances to the complainant

about the completion of the project and revised date of possession.

V. That the respondent has failgd to fulfill its obligations as under

builder buyer agreement and pso has failed to provide any offer of

possession of the said unit ti$'pow. It is clear cut case of abuse of

their dominant position ofthehespondent in the market and such an

act needs to be penaliied agaiiist thdidspbndent. Hence, the present

complaint.

c.

4.

D.

5.

i.

Relief sought by the complainant:

The complainant has sought following relief(s].

i. Direct the respondent to handover physical possession of the unit

along with delay possession charges alongwith prescribed rate of

interest.

Reply by the respondent.

The respondent contested the complaint on the following grounds: -

That the agreement to sell was executed between the complainant and

the respondent prior to the enactment of the Real Estate (Regulation

and Development) Act, 2016 and the provisions laid down in the said

Act cannot be enforced retrospectively. Although the provisions of the

RERA Act, 2016 are not applicable to the facts of the present case in

hand yet without prejudice and in order to avoid complications later

on, the respondent has registered the project vide registration no. 32

of 2017 dated 04.08.2017 with the Authorirv.
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Ill.

Complaint No. 1054 of 2023

lt. That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event ofany

dispute i.e. clause 50 ofthe booking application form and clause 14.2

of the buyer's agreement.

That the complainant had appXied for allotment of a plot in the project

named "Raheja's Revanta" at Sector 78, Gurgaon Haryana vide his

booking application form. Thereafter, an agreement to sell was

executed between the parties for unit no. 8-443 and the complainant

agreed to be bound by the terms contained therein.

That the possession of the unit was supposed to be offered to the

complainant in accordance with the agreed terms and conditions of

thebuyer's agreementas stated in clause 2l ofthe booking application

form and clause 4.2 ofthe agreement to sell.

That despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the government agencies have failed

miserably to provide essential basic infrastructure facilities such as

roads, sewerage line, water and electricity supply in the sector where

the said proiect is being developed. Thus, the respondent cannot be

held liable on account of non-performance by the concerned

governmental authorities.

vi. That the time period for calculating the due date of possession shall

start only when the necessary infrastructure facilities will be provided

by the governmental authorities and the same was known to the

complainant from the very inception. It is submitted that non-

availability of the infrastructure facilities is beyond the control of the

respondent and the same also falls within the ambit of the definition

lv.

Page 6 of 19
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Complaint No. 1054 of 2023

of 'Force Maieure' condition as stipulated in clause 4.4 of the

agreement to sell.

vii. That furthermore two high tension cable lines were passing through

the proiect site which were clearly shown and visible in the zoning

plan dated 06.06.2011. Hence, the respondent got the overhead wires

shifted underground at its own cost and only after adopting all

necessary processes and procedures and handed over the same to the

HVPNL and the same was brought to the notice of District Town

Planner vide letter dated 28.1020L4 requesting to apprise DGTCP,

Haryana for the same.

viii. That as multiple government and regulatory agencies and their

clearances were in involved/required and frequent shut down of the

high-tension supplies was involved, it took considerable time/efforts,

investment and resources which falls within the ambit of the force

maieure condition. Further, the GMDA, Office of Engineer-Vl,

Gurugram vide letter dated 3.72.2019 has intimated the respondent

that the land ofsector dividing road 77 /TShasnotbeen acquired and

sewer line has not been laid. So, the respondent has written on several

occasions to the Gurugram Metropolitan Development Authority

(GMDA] to expedite the provisioning of the infrastructure facilities at

the said proiect site so that possession can be handed over to the

allottees. However, the Authorities have paid no heed to or request till

date.

ix. That the construction of the tower in which the unit allotted to the

complainant is located is 80% complete and the respondent shall hand

over the possession of the same to the complainant after its

completion subject to the complainant making the payment of the due

installments amount and on availability of infrastructure facilities
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6.

8.

Complaint No. 1054 of 2023

x.

such as sector road and lalng providing basic external infrastructure

such as water, sewer, electricity etc. as per terms ofthe application and

agreement to sell and due to the above-mentioned conditions which

were beyond the reasonable control of the respondent, the

construction ofthe project in question has not been completed and the

respondent cannot be held liable for the same.

That the construction of the tower in which the floor is allotted to the

complainant is located already complete and the respondent shall

hand over the possession ofthe same to the complainant after getting

the occupation certificate subiect to the complainant making the

payment of the due installments amount as per terms of the

application and agreement to sell.

That the respondent cannot be held responsible for no fault of theirs.

There is no failure on the part of the respondent to hand over the

possession of the plot as per the agreement to sell. Furthermore, the

Hon'ble Punjab and Haryana High Court vide its order dated

12.0L.2023 in CWP no. 609 of 2023 has directed the State of Haryana

not to take any coercive steps against the respondent fillZO.OT.ZOZ\.

Copies of all the relevant docunfents have been filed and placed on the-l
record. Their authenticity is notrin dispute. ilence, the complaint can be

decided on the basis of these uhdisputed documents and submissions

made by the parties.

furisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E,l Territorialiurisdiction

As per notification no. l/92/20t7-1TCp dated t4.J,2.ZOl7 issued by
Town and Country Planning Department, Haryana the jurisdiction of

xt.

E.

7.
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Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. ln the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complaint.

E.n Subiect-matteriurisdiction

9. Section 11(4)[a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as pe;-agreement for sale. Section 11(4)(aJ is

reproduced as hereunder: t{f,:,WSection 77

10.

'il1 
rh" pro^ot"r rhox- 

I
(o) be responsible fot all cblwtions, responsibilities and functrcns
under the provisions oI this Act or the rules ond regulotions mode
thereunder or ta the allottd4 as per the agreemeit for sale, or to
the association ofallottees, as the case moy be, till the conveyance
ofoll the albr.tnen|' plots or buildings, os the cose moy be, to the
allottees, orthe common oreos to the associotion ofolloittees or the
competent outhority, os the case mqy be;
Section 3 4-Fltnctions of the Authority:
344 oI the Act provides to ensure compllance of the obtigqtions
cost upon the prom1tert thq dllodees anil the reol estate ogents
under this Act and the rules and regulotionls made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter.

Findings on the obiections raised by the respondent

F.l Obiection regarding agreements contains an arbitration clause
which refers to the dispute resolution system mentioned in agreement.
The agreement to sell entered into between the parties on22.08.2012

contains a clause 14.2 relating to dispute resolution between the

parties. The clause reads as under: -

"All or qny disputes qrising out or touching upon in relotion
to the terms oI this Applicotion/Agreement to Sell/
Conveyance Deed including the interpretation and votidiqt of
the terms thereofand the respective rights and obligations of

F.

77.
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the parties shall be settled through orbitrotion. The
arbitration proceedings shall be governed by the Arbitrotion
and Conciliation Act 19 or ony stotutory amendments/
modifications thereof for the time being in force. The
arbitration proceedings sholl beheld ot the oJfice of the seller
in New Delhi by q sole orbitrator who shall be oppointed by
mutual consent of the porties. II there is no consensus on
qppointment ofthe Arbitrator, the mqtter v/ill be referred to
the concerned court for the some. ln case of any proceeding,
reference etc. touching upon the arbitrotor subject including
any oward, the territorialjurisdiction of the Courts shall be
Gurgaon as well as of Punjob and Horyona High Court ot
Chandigarh".

12. The authority is of the opinio*.!har the iurisdiction of the authoriry

cannot be fettered by the exih-ence of an arbitration clause in the
T

buyer's agreement as it may be 
frbtedihat 

section 79 of the Act bars the

jurisdiction of civil courts pkilrt any matter which falls within the
I

purview of this authority, or the Real Estate Appellate Tribunal. Thus,

the intention to iender such disputes as non-arbitrable seems to be

clear. Also, sectiofr 88 ofthe Act says that the provisions of this Act shall

be in addition to arid not in derogation of fthe provisions of any other

law for the time being in force.,Further, tht authority puts reliance on

catena of judgments of the t*on'ble Supreme Court, particularly

in National Seeds Corporatio\Limited v, M, Madhusudhan Reddy &

Anr. (2072) 2 SCC 506, ilvher&n it has been held rhat rhe remedies

provided under the Consumer 
{rotection Act are in addition to and not

in derogation of the other laws in force, consequently the authority

would not be bound to refer parties to arbitration even ifthe agreement

between the parties had an arbitration clause. Therefore, by applying

same analogy the presence of arbitration clause could not be construed

to take away the iurisdiction ofthe authority.

13. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumercase no. 701 of2015 decided on 13.07.2017, the National
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Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the

complainants and builders could not circumscribe the jurisdiction of a

consumer. Further, while considering the issue of maintainability of a

complaint before a consumer forum/commission in the fact of an

existing arbitration clause in the builder buyer agreement, the hon,ble

Supreme Court in case titled as M/s Emaor MGF Land Ltd. V. Aftab

Singh in revision petition no, 2629-J0/207A in civil oppeal no,

23572-23573 of2077 decided on 10.12.2078has U'pheld rhe aforesaid
I

iudgement of NCDRC and as provided in Article 14L of the Constitution

of India the law declared by the Supreme Court shall be binding on all:._
courts within the territory of India and accordingly, the authority is

I

bound by the aforesaid view. Therefore, in view of the above

iudgements and considering the provision ofthe Act, the authority is of

the view that complainant is well within his right to seek a special

remedy available in a beneficial Act such as the Consumer protection

Act and RERA Act, 2016 instead of going in for an arbitration. Hence, we

have no hesitation in holding that this authority has the requisite
.,I

jurisdiction to entertain the complaint and that the disDute does not

require to be referred to arbitra'tion necessarily.

F, II Obiection regarding |u[fOi.tion of authority w.r.t buyer,s
agreement executed prior to coming into force ofthe Act.

14. Another contention of the respondent is that authority is deprived of
the jurisdiction to go into the interpretation ol or rights of the parties

inter-se in accordance with the buyer's agreement executed between

the parties prior to the enactment of the Act and the provision of the

said Act cannot be applied retrospectively. The authority is of the view

that the Act nowhere provides, nor can be so construed, that all

Complaint No. 1054 of 2023
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previous agreements will be re-written after coming into force of the

Act. Therefore, the provisions of the Act, rules and agreement have to

be read and interpreted harmoniously. However, ifthe Act has provided

for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of coming into force

of the Act and the rules. Numerous provisions of the Act save the

provisions ofthe agreements made between the buyers and sellers. The

said contention has been u{hold in the landmark judgment of

Neelkamal Realtors Suburt,&:pve Ld, Vs. UOt and others. (w.p
2737 of 2077) decided.on 06.!{!017 whiqh provides as under:

"119. Ilnder the provisions bf $ction 19, the,delsy in honding over the
possession would be couinted from the dqte mentioned in the
agreement for sqle enterd into by the promoter and the allottee
prior to its registrqtion under REM, l|nder the provisions of REF#,,
the promoter is given a foctlity to revise the dote of completion of
project dnd declare the same under Section 4. The RERA does not
contemplate rewliting of contract bed,,ben the flat purchaser and
the promoter.,....

122. We have already discussed that above stated provisions ofthe REp./
ore not retrospective in nritiie. They moy to some extent be hoving
a retroactive or quasi retroqctive elfect but then on thot ground the
volidity oJ the provisiory of RERA cannot be chollenged. The
Parlioment is ccjmpete4t enough to legislote low having
retrospective or retroacdvl eJIecL A lo,, fon be even fromed to affect
subsisting / existing cont,Tctuol rights berween the porties in the
lqrger public interesL We + nothove qnl doubt in our mind thotthe
REP/ has been framed in the larger public interest ofter o thorough
study and discussion made at the highest tevel by the Stonding
Committee ond Select Committee, which submitted its detailed
reports."

15. Also, in appeal no. 173 of2019 titled as Magic Eye Developer pvl Ltd.

vs, Ishwer singh Dahiya,in order dated 17 .12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our oforesaid discussion, we are of the
considered opinion that the provisions of the Act are quost
retrooctive to some extent in operotion and v1/ill be onplicable to the
ogreementsfor sale entered into even priorto coming into operation

Page 12 of 19



HARERA
GURUGRAM Complaint No. 1054 of 2023

ofthe Actwhere the transoction are still in the process ofcompletion.
Hence in case of delqy in the offert/delivery of possession as per the
terms and conditions of the agreement for sale the ollottee shall be
entitled to the interest/delayed possession charges on the
reasonoble rate of interest as provided in Rule 15 of the rules ond
one sided, unfoir and unregsonable rate ofcompensation mentioned
in the ogreementfor sole is lioble to be ignored."

16. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allottee to negotiatg any of the clauses contained therein.

Therefore, the authority is oit$iview ttrat the charges payable under

various heads shall be payabki[i pgf, the agreed terms and conditions

of the agreement subiect to lthe condition that the same are in
I

accordance with the plans/pefmissions approved by the respective

departments/comletent authofities and dre not in contravention of

any other Act, ruies, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature. Hence, in the light of

above-mentioned reasons, the contentiol of the respondent w.r.t.

jurisdiction stands rejected.

F.III Obiections regarding the clrarmstances being 'force maieure,.
'l17. The respondent has cbntdhddd fhat the prdject was delayed because of

the 'force majeure' situationl like delay on part of government

authorities in grantirig upprouJr, passing !f Ht lines over the project

etc. which were beyond the control of respondent. However, all the

pleas advanced in this regard are devoid of merits. First of all, the

possession of the unit in question was to be offered by ZZ.OZ.ZO1.7.

Further, the time taken in getting governmental approvals/clearances

cannot be attributed as reason for delay in proiect. Moreover, some of

the events mentioned above are of routine in nature happening

annually and the promoter is required to take the same into
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consideration while launching the proiect. Thus, the promoter-

respondent cannot be given any lenienry on based of aforesaid reasons

and it is a well settled principle that a person cannot take benefit of his

own wrong and the objection of the respondent that the project was

delayed due to circumstances being force majeure stands rejected.

Findings on the relief sought by the complainant.

G.l. Direct the respondent to handover physical possession of the
unit along with delay possession charges alongwith prescribed
rate ofinterest :

In the present complaint, the co,aplainant intends to continue with the

project and is seeking delay po$s.gssion charges as provided under the

proviso to section 18[1J ofthe Act. Sec. L8(1) proviso reads as under.

Complaint No. 1054 of 2023

G.

18.

Provided tllet where an allottee does not intend to withdrqw from
the projdcL.he shall be pold, by the promoter, interest Ior every
nonth of deloy, till the honding over ofthe possession, at such rate
as moy be prescribed,"

19. As per article 4.2 of the agreemetrt to sell provides for handing over of

possession and is reproduced bglow:

4.2 Possession Time ond lompensation
That the Seller shotlsinlerely endeavor to give possession
ofthe llnit to the purchoier within t{irty-six (36) months
in respect of'TAqAS' tnlcpendent Flgors and forty eight
GA) months ln resp*t oI ,soRyA TowER' from the
date of the execution of the Agreement to sell and ofter
providing of necessary infrostructure speciqlly road sewer
& water in the sector by the Government, but subject to
force mojeure conditiow or ony Government/ Regulatory
outhoriA's oction, inoetion or omission ond reosons
beyond the control ofthe Seller. Hou,ever, the seller shall
be entitled for compensation lree grace period of six
(6) months in case the construction is not completed
vtithin the time period mentioned above. The seller on
obtaining certifrcate for occupation ond use by the
Competent Authorities shall hand over the lJnit to the
Purchaser for this occupation ond use ond subiect to the

"Section 78! - rntand compensation
1B[1). lf the promoter fdils to complete or is unable to give possession of
an apartment, plot, or building, -
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Purchaser hoving complied with oll the terms and
conditions of this oppli@tion form & AgreementTo sell. tn
the event of his failure to toke over and /or occupy and use
the unit provisionqlly and/or finally allotted within 30
doys from the dote of intimation in writing by the seller,
then the same shall lie ot his/her risk and cost ond the
Purchaser shall be liable to compensotion @ Rs.Z/- per sq.

It of the super areo per month as holding charges for the
entire period of such de\ay,,.........".

20. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastruchrre specially road, sewer and water in

the sector by the government, 
hut subiect to force majeure conditions

or any government /regulatotlii4lthority's action, inaction or omission

and reason beyond the control Li the sellen. The drafting of this clause

and incorporation o'f such condltions are not only vague and uncertain

but so heavily load"d in f"uor. ifth" prombter and against the allottee

that even a single default by thC allottee in making payment as per the

plan may make tlre possession clause irrelevant for the purpose of

allottee and the committrent data for handing over possession loses its

meaning. The incorporation of such clause in the agreement to sell by

the promoter is just to evade the Iiability towards timely delivery of
I

subject unit and t6 deprivd the +llottee of his righr accruing after delay

in possession. This is.iust to comment as to how the builder has misused

his dominant positiilir and drafted such 'mischievous clause in the

agreement and the allottee is l,eft with no option but to sign on the

dotted Iines.

21. Due date of handing over possession and admissibility of grace

period: As per clause 4.2 ofthe agreement to sell, the possession ofthe
allotted unit was supposed to be offered within a stipulated timeframe

of 48 months plus 6 months of grace period, in case the construction is

not complete within the time frame specified. It is a matter of fact that

Page 15 ol 19



ffilARElA
#-eunueRRlr Complaint No. 1054 of 2023

the respondent has not completed the project in which the allotted unit

is situated and has not obtained the occupation certificate by August

2016. However, the fact cannot be ignored that there were

circumstances beyond the control of the respondent which led to delay

incompletion of the project. Accordingly, in the present case the grace

period of 6 months is allowed.

22. Payment ofdelay possession charges at prescribed rate ofinterest:
Proviso to section 18 provides tFat where an allottee does not intend to

withdraw from the prorect, he phatl be paid, by the promoter, interest
I

for every month of delay, till thelhanding over of possession, at such rate

as may be prescribed and it hab'been prescribed under rule 15 of the

rules. Rule 15 has been repridriced as undor:

Rule 75. Prescribed rqte of interest- lprovilo to section 12, section 1g
and sub-section (4) ond subsection (7) oI section l9l
(1) For the purpose of proviso to section 72; section 1g; ond suh-

sections (4) and (7) of section 19, the "interest at the rate
prescribed" sholl be the State Bonk of Indiq highest marginal cost
oflending rate +20k.:

Provided thot in case the Stote Bank of tndio narginol cost of
lending rate (MCLR) is not in use, it shall be reploced by such
benchmork lending rates which the State Bank of tndia moy Jix
from time to time for lending to the generat public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and iF the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of lndia j.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLRJ as

on date i.e., 10.07.2024 is 8.95ol0. Accordingly, the prescribed rate of

interest will be marginal cost of Iending rate +Z% i.e., 10.95%.

24.

r'
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25. The definition ofterm 'interest' as defined under section 2(za) oftheAct
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

"(za) "interest" meons the rotes of interest payoble by the promoter or the
sllotteq as the cose moy be.
Explanation. -For the purpose of this clouse-
O the rate of interest chargeoble from the ollottee by the promoter,

in cose of defoult, shall he equal to the rate of interest which the
promoter shall be liable t the ollottee, in case ofdefoult;

'gnoter to the allottee sholl be from(i, the interest poyable by
the date the promoter r, e omount or any port thereoftill
the dote the omount or port thereof and interest thereon is
refunded, and the interelt ioyable by the allottee to the promoter
shall be from the date llottee defaults in poyment to the
promoter till the date it is paidi'

26.
promoter till the date it is paidi'

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10.95olo by the

respondent/promoter which is the same as is being granted to him in

case of delayed possession charges.

27. On consideration of the documents available on record as well as

submissions made by the parties, the Authority is satisfied that the

respondent is in contravention of the provisions of the Act. By virtue of

clause 4.2 of the agreement to sell execuied between the parties on

22.08.20L2, the possession of the subject unit was to be delivered

within a period of 48 months from the date of execution of this

agreement. As far as grace period is concerned, the same is allowed for

the reasons quoted above. Therefore, the due date of handing over

possession comes out to be 22.02.201,7. The respondent has failed to

handover possession of the subiect unit till date of this order.

Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
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possession within the stipulated period. The authority is of the

considered view that there is delay on the part of the respondent to

offer of possession of the allotted unit to the complainant as per the

terms and conditions of the agreement to sell dated 22.08.2012

executed between the parties. Further no OC/part OC has been granted

to the proiect. Hence, this proiect is to be treated as on-going project

and the provisions of the Act shall be applicable equally to the builder

as well as allottees.

28. Accordingly, the non-complian e mandate contained in section

11(4J(al read with section 18(i Act on the part of the responden t

is established. As such, the conlplainant is entitled to delay possession

charges at rate of the prescribed interest @10.95%o p.a. w.e.i

22.02.2017 till actual handing over of possession or offer of possessio n

plus tlvo months after obtaining occupation certificate from the

competent authority, whichever is earlier, as per section 18(1) of the

Act of 2016 read with rule 15 ofthe rules.

F. Directions of the authority

29. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent is directed to pay interest to the complainant

against the paid-up amount at the prescribed rate of 10.95%o p.a. for

every month of delay from the due date of possession i.e.,

22.02.2017 till actual handing over of possession or offer of

possession plus two months after obtaining occupation certificate

from the competent authority, whichever is earlier, as per section

18[1) of the Act of 2016 read with rule 15 of the rules.

Complaint No. 1054 of 2023
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lv.

The

the Act.

30.

31.
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promoter to the allottee a of90 days from date ofthis

delay shall be paid by the

promoter to the allottee

rule 16(2J ofthe rules.

re 10th of e subsequent month as per

iii. The respondents shall h possession of the

flat/unit to the complainan rms o section 17(1J of the Act of

The respondent shall ing from the complainant

sell.

HA
Complaint stands disposed ofl
File be consigned to registry.

(

Haryana Real Estate Regulatory Auth
Datedt 10.07.2024

ii. The arrears ofsuch interest

22.02.2017 till the date of o by the

order and interest for eve month

which is not the

adjustment o

The rate of i

in case of

by the respo

which the promo

default i.e., the

due date ofpossession i.e.,

thority shall be paid by the

dues, if any, after

by the promoter,

bed rate i.e., 10.950/o

same rate of interest

the allottee, in case of

as per section 2(za) of

ry, Gu
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