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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY'

GURUGRAM

Date of decision: 05'07 '2024

Complaint No 6542 of 2022 &

other

NAME OF THE
BUILDER

M/S ASTER INFRAHOME PVT. LTD'

PROIECT NAME GREEN COURT

Case title

Indana Khanna and Anuj Khanna

V/S M/S Aster lnfrahome Pvt Ltd'

rrrano.""t x*-n-a suooi""t s'ngr'

v/s i4/S Aster tntrahome Pvt Lld'

APPearance

Sh. Himanshu Gauta

Sh. Shankar Wig

S. No Case No.

1

2

cR/654212022

Sh. Himanshu Gauta

sh. Shankar WigcR/6400/2022
il

CORAM:

Shri Sanjeev Kumar Arora
Member

ORDER

1. This order shall dispose ofthe two complaints titled above filed before this

authority under section 31 of the Real Estate (Regulation and

Development) Act, ZOl6(hereinafter referred as "the Act"J read with rule

23oftheHaryanaRealEstate[RegulationandDevelopment)Rules,2017

[hereinafter referred as "the rules") for violation of section 1 1(4) (a] of thc

ACtwhereinitiSinteraliaprescribedthatthepromotershallbe
responsible for all its obligations' responsibilities and functions to thc

allottees as per the agreement for sale executed inter se between partics

2. The core issues emanating from them are similar in nature and the

complainant[s) in the above referred matters are allottees of the project'

namely, Green Court situated at Sector-90' Gurugram being developed by

the same respondent/promoter i e ' M/s Aster Infrahome Pvt Ltd 'thc
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Rera Registered

ossession clause: NA
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terms and conditions ofthe application form fulcrum ofthe issue involved

in all these cases pertains to failure on the part of the promoter to deliver

timely possession ofthe units in question' seeking possession of the unit'

3. The details of the complaints' reply status' unit no'' date of agreement'

possession clause, due date of possession' total sale consideration' total

paid amount, and relief sought are given in the table below:

G.""n dourt" "t.""tor 
90, Gurgaon, Haryana.

10 125 acres

61 of 2014 dated 07.07 2014 valid upto 06'07'2019

ii 
"izoi+ 

ai,"a 02.07.2014 valid upto 06 07'2019

R@Tvalidupto
22.0r.2020

Proiect Name and

Proiect area
DTCP License No.

Date of
aParune
ntbuyer
agreeme

nt

D e dat€ of
possession l

notal Sate I

consider I

ation / ITotal I

I paid by

I th"

lcomplain
anl

Relief
SoughtSr.

No

Complaint
No,, Case
Title,and

Date of
filingof

complairt

Unit
No.

Unit

rig

r're Tire llT, lRerund

outeof I I I

booking: I l ae'- ts 
1

17.0e.20 J l3,0o,0oo I1s 1 l/ Iltt

r. Tcuos+z/ | e-rs, I NA

I iozz I crouna II lnoo. I

I vrnduna I I

I r<i'rnru I I

I and Anul I II Khanna I I
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No. 6542 of 2022 &

other

v/s M/S
Aster

Infrahom
e Pvt. Ltd.

DOF:
29.09.202

2

Reply
status:

25.04.202
3

RefundTSC: -

NA

AP: - Rs

3,00,000

B-18,
Ground
floor

H
Gl

cR/6400/
2022

Tamnpre
et Kaur

and
Sarabjeet
Singh V/S
M/S Aster
Infrahom
e Pvt. Ltd.

DOF:
29.09.202

2

Reply
status:

25.04.202
3

6i-en us.djhey ar" etrbo.ated a"
rl 

-- , - - --*", 
rn trr" utre.er"rt"d above certain

follows:
Abbreviation Full form
TSCTotal Saleconsideradon

AP Amount Paid bY lhe

+. It has been decided to treat the as an application for non-

the part of the Promoter
compliance of statutory
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5.

/respondent in terms of section 34(fJ of the Act which mandates the

authority to ensure compliance ofthe obligations cast upon the promoters'

the allottee[s] and the real estate agents under the Act' the rules and the

regulations made thereunder'

ThefactsofalltheComplaintsfiledbythecomplainant(s)/allottee(s]are

similar.outoftheabove-mentionedcase,theparticularsofleadcase

CR/6542/2022 vand.ana Khanna and Anui l(hanna V/S M/S Aster

lnfrahome PvL Ltd. are being takpn into consideration for determining

the rights of the allottee(s) qua refrfnd'of the amount paid'

l

Proiect and unit related details

6. The particulars of the proiect, the details of sale consideration' the amount

paid by the complainant(s), date ofproposed handing over the possession'

delay period, if any, have been detailed in the following tabular form:

CR/6542/2022 Vandand Khanna anil Anuj Khanna V/S M/s Aster

lnfrahome Pvt, Ltd'

Sr. No. Particulars

Name ofthe Proiect

Nature ofthe Proiect

Project area

RERA Registered/ not registered

Extension Certifi cate no'

Details

"Green Court", Sector-g0, District

Gurugram, Haryana.

Affordable GrouP Housing Project

10.125 acres

Registered

737 of2017 dated28.08 2017

I valid upto 22.01.2020

1.

2.

3.

4.

og ofzozo dared 29.06.2020 l
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other

22.01..2021

014 dated 07.07.2014 valid

014 dated 07,07.2014 valid

07 .2019

DTCP License No.

lnftahome Pvt. Ltd

the licencesl
Name oflicensee

payment receipt on Page

of comPlaint)

Date ofbooking

11 of complaint]

ascertained
Total sale

on page no. 11 ofcomplainants

no. 3A of rePlYJ
Occupation certificate

Offer ofpossession

Cancellation bY
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10. Flat Buyer Agreement Not executed
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1 Possession clause NA

72.
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14.

15.

16.
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Complaint No 6542 of 2022 &

other

B. Facts ofthe complaint

The complainants have made the following submissions in the complaint: -

T.ThecomplainantsbookedaunitintheGreenCourtprojectinSector-g0,

Gurugram, and paid a booking amount of Rs 3'00'000 on 17 09 2015'

8. That at the time of booking, the respondent committed to the complainants

that the sale price of the said shop would be Rs 7000/- per sq ft and also

demanded a cheque of Rs 3'00'000/- to confirm the booking of the sard

shop selected by the complainants and further assured the complainants

that the cheque would be presented for payment only after submission of

the booking application form' which was to be provided by the respondent

and to be filled by the complainants'

9. However, despite making payments as requested by the respondent' no

allotmentwasmade,norwereanyformalitieslikeapplicationSubmiSsion

or receipt of an application letter fulfilled As a result' the complainants are

seeking a refund of the amount Paid'

C. Relief sought by the complainants: -

10. The complainants have sought following retief(s):

l. Direct the respondent to refund the entire amount paid by the

complainants along with the interest at the rate prescribed under the

Real Estate (Regulation and Development) Act' 2016 (amended vide

11.

apPlication dated 16 70'2023)

0n the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11(4) [a] of the act to plead guilty or not to plead guilry

Reply by the respondent' page 6 or 14D.
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12. That the complainants booked a shop bearing unit no' B-19 (Ground FloorJ

in the project named "Green Court" commercial complex in Sector 90'

Gurugram, Haryana (hereinafter "Suit Property") on 03 09 2015 by making

the advance token payment of Rs' 3'00'000/- [Rupees Three Lakhs 0nlyJ

The complainants did not have the booking allotment application form with

him because the same was never issued by the respondent'

13. That after paying the initial amount of Rs 3'00'000/- the complainants

were under an obli8ation to pay the balance amount as per the schedule of

payments @ 14,500 per sq feet, plus EDC' ITC etc ' 
prescribed but he did

not paid any amount after the initial payment and accordingly the number

of letters were sent to the complainants to come forward and pay thc

balance consideration but all effect gone in vain'

14. That the broker engaged by the complainants were also intimated at

regular intervals but to no avail'

15'ThattheComplainanBhavenotmadeanypaymentofanyamountexcept

Rs. 3,00,000/- which he had paid at the time ofthe soft launch ofthe proiect

wherein it was absolutely confirmed to the broker of the complainants to

pay the balance amount as per the scheduled payment then the said amount

willbe forfeited.

16. That communication in regard to non-payment of dues for the shop no B '

19 (GFJ at Times Court at Sector 90' Gurugram' Haryana was sent to the

complainants vide letter bearing reference no TC009/22367 dated

09.11.2021.

17. That the respondent waited for a Iong time but receiving no response from

the complainants cancelled the tentative booking of the suit property vide

Ietter dated 22.03.202 2'

18. Despite the delay in construction which were beyond the control of the
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opposite party, the occupation certificate with respect to the same was

received from the concerned authority on 17 '11'2022'

lg.ThatthebrokerofthecomplainantsWhowereactinginthecapacityofan

attorney to the complainants were also served with the said cancellation

letterdated22.03.2022andinformedthattherespondenthadforfeitedthe

said amount

20. That a contract primarily rests on the principle of ad idem i e ' meeting of

minds of both the parties to the contract and in this case the suit properry

asdescribedbythecomplainantsinashopwhereasthepropertyadmitted

to be handed over the complainants'

21. That the complainants only paid a provisional/ deposit amount of

Rs. 3,00,000/- at the time of soft launched of the project The complainants

was under an obligation to pay the balance sale consideration as per the

schedule in a phased manner but the complainants had probably some

other plans or was not able to arrange the amount and hence maintained

stoic silence despite the various verbal written reminder to him and his

broker and needless to menuon even the builder buyer agreement (.,88A,,)

was not executed and the said deposit amount only remained as a deposit

amount and the said BBA if executed would have been the basis for any

relief for recovery of any immovable property by the complainants but in

the instant case no such agreement has been executed'

22. Copies of all the relevant documents have been filed and placed on the

record.Theirauthenticityisnotindispute.Hence,thecomplaintCanbe

decided on the basis of these undisputed documents and submission made

by the Parties.

E. lurisdiction ofthe authority
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23. The authority observes that it has territorial as well as subied matter

jurisdiction to adjudicate the present complaint for the reasons given

helow.

E.l Teffitorialiurisdiction

24. As per notifica tionno T/92/2077-7TCP doteit 74'12'2017 issued by Town

and Country Planning Department' the iurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram ln the present case' the proiect

in question is situated within the planning area of Gurugram District

Therefore, this authority has complete territorial iurisdiction to deal with

the Present comPlaint'

E.lI subiect matter iurisdiction

25, Section 11(aXaJ of the Act' 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale section 11[4](al is

reProduced as hereunder:

i+1rne Pronoter shall-

t^r r, rpsnonsible for all obllgations' responsibilities ond funclions

'"'larlr',iiii"r,i,|/'- oiin" ei or the rutes ond resutolions mode

thereunder or to the otlottees as per the ogreement for sole' or,to,t.he

i'*"r^ii", "l ii"i"t' o' tii iit' r',ov t"'1itl the con'wvo,nce-of alt-the

""iii^rri,it i''ii 
* tiitains''-oi 

'n' 
iot" 

^ov 
be to the ottoltees ot the

commonoreostotheassocl;lionoIollotteesorthecompelenloulhoritv'
as the case maY be;

Section 34'Functions of the Authority:

ttrn nl thp Act orovides to ensure complionce of thc obligoLions cosL

i,;",i,il;;';;;[;;: 
'ni 

ot]oLtu' o'a Li" not es.tate osents under thi'

iri ori-,i" ' 
ut.'s ona regt'lattons mode rhereunder'

26. So, in view of the provisions of the Act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
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obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer ifpursued by the complainants at a later

stage.

27. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoterc and Developers

PrivdteLimitedvsstateofU.P,andors,(Supra)anitreiteratedincaseof

M/s Sana Realtors Private Limited & other Vs llnion of Indio & others

SLP (Civil) No.73005 of2020 deiiieitbn 72'05'2022 wherein it has been

laid down as under:

"86 From the scheme of the Act of which o detailed reference' ho\ 
'been

,i"oa" ona ,ot"'n noti ol power of odjudrcot-ion deli'neoted 
-wt.t.h 

the

)l"outo,Jry orrniiry ond adiudicorinig ofjiLer'whot linolly ct'lls.ouL b thot

' ;i;;;;i,;;';;',;o;..toii'ii ai"'Z' i'pnssions tike. reJund'. inLerel

'Denollv ond ,o^p""o"o'l o conjoint reoding -of 
Sec|ions tg,ond ]a

lii"iiir"^ir"'i' iir, when it comei to refund "l'!:i:i::"'.1::':::'*'
on the refund omount' or directing piyment of interest for de'layed

delivery ofpossession, or penalty oni interest thereon' i.t ts the regulotory

authority \T hich hos tn" po*i''ti "o^i'" 
ond dercrmne the-outcome of

f,"ro tpii,, et*"omi tin-e' ihen it cones to o question of seek:ng the

relief of adludgtng conpensotion and interest thereon under'Sections 12'

;;'',;';;; i ihe odludicoLing officer ex'lusivelv hos the po"uPr Lo

detetmine, keeping in 'i"*iii 
itptti'" 

'"odng 
ol section 71 reod with

\Zii":* )i iiii" i" t tn" ialiai'otion under sec.tions 12' 14',1\o.nd te

other than compensation as'envisoged' il exte.nded to lhe.od)udicoting

oflicer os proyed thoL tn o'ur view 
'noy 

inLend to expond Lhe om.b:t ond

":,';;;;;;;;;;";"'d funcLions ofrhi odiudicotins on\er under sc' t ion

7) ond l,,ol would be agansL he mondote of the ALt 201b

28. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above' the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

G. Findings on the relief sought by the complainants'

Complaint No.6542 of2022 &

other
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Direct the respondent to refund the entire amount paid by the

,npjrtrr..t ,itng *ith th" int"t"" ":lL"^Y""ti":*ibed 
under the

,i,iriri"'i*"gtri,ion and Development) Act' 2016'

29. The complainants submits that they has paid an amount of Rs 3'00'000/-

through cheque on 04'09'20L5 for which receipt was issued by the

respondent/builder on 17092015' Thereafter no allotment letter was

issued and no builder buyer agreement was executed between the parties'

The complainants stopped maklng further payment to the respondent

Ieading to the cancellation by the'bflider'

A..o.dirg to th" .espondentlbr:!i!{!itirey assertthat the complainants did

indeed book a unit by paying Rs 3'00'000 on 17 09 2015' and a receipt was

issued for this transaction However' they claim that they never provided

an allotment application form to the complainants lnstead' they sent

several letters requesting payment of the remaining balance subsequently'

after a prolonged period of waiting' they cancelled the unit on 22 03 2022

and forfeited the entire booking amount'

Upon perusal ofthe documents on record' the authority observes that they

paid Rs. 3,00,000 via cheque on 04 09 2015' with the respondent/builder

issuing a receipt for this payment on 17 09 2015 However' despite thls

payment and issuance of a receipt' no allotment letter was provided' nor

was a builder-buyer agreement executed beflveen the parties The

respondent has failed to state any reason as to why an allotment letter was

not issued by respondent despite receiving the said amount from thc

complainants. The complainants fulfilled their part of the agreement by

making the initial payment, but the builder failed to provide the necessary

documentation and formalize the transaction through an allotment letter

or builder-buyer agreement Without these **'' O"t'il;l:ti 
":l;
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complainants may have been iustified in withholding further payments'

32. Secondly, the respondent issued a cancellation letter daled 27' 03 '2022'

stating that the commercial unit was cancelled due to the complainants'

non-compliance with timely payment of allotment money and subsequent

installments. However, the authority observes that no terms and conditions

regarding payment plans were agreed upon between the parties'

3 3. This presents a discrepancy in the situation lf there were no agreed-upon

terms and conditions regarding payment plans between the parties' then

the cancellation of the unit based on non-payment is unjustified ln the

absence ofa formal agreement outlining payment schedules and deadlines'

the respondent may not have had grounds to cancel the unit solely due to

non-PaYment.

34. The authority seems perplexed as to why the respondent forfeited the

booking amount paid by the complainants without fulfilling their

obligations and in the absence of any application form' allotment letter' or

builder-buyer agreement (BBA) Forfeiting the booking amount without

fulfilling obligations or providing essential documentation seems uniust'

35. Also, the Maharashtra Real Estate Appellate Tribunal in the case titled as

Mr. Dinesh R. Humane and anr' Vetsus Piramdl Estdte Pvt' Ltd' doted

17.03.2021,lhe following has been observed:

i. "ln the instant case the tralsaction of sale and purchase of the flat is

cancelled at initial stage Allottees merely booked the flat and paid some

amount towards booking and executed letter for request ofreservation

oftheflatinprintedform'Thereafterthereisnoprogressinthe

transaction and neither allotment letter nor confirmation letter is issued

by Promoter' Agreement for sale is not executed between the parties

Partiesnevelreachedtothestageofexecutingagleementforsale.Therc
Page 12 of 14
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was no attempt to execute agreement on the part ofeither party ln such

circumstances, Allottees cannot claim refund on the basis of binding

effect at clause [18) of "model agreement" for sale under rules of RERA'

ln fact, claim ofAllottees for refund cannot be supported by clause 1B of

model agreement for sale under RERA rules Refund of amount paid to

promoter can be demanded as per Section 1B of RERA on the Sround that

promoter fails to give possession on agreed date or fails to complete the

project as per terms and conditiolls of agreement for sale Transaction

in the instant case is not governed by Section 18 of RERA In this

peculiar matter, though the claim ofrefund is not governed by any

specific provision ofRERA' itcannotbe ignored that obiect ofRERA

is to protect interest of consumer' So' whatever amount is paid by

home'buyer to the promoter should be refunded to the Allottee on

his withdrawal from the Proiect"'

36. In view of the reasons stated above and judgement quoted above' the

respondent was not within its righr to retain amounts received from the

complainants. Thus, the complainants are entitled to get refund of the

entire amount paid by them alongwith interest at the prescribed rate

37. The authority hereby directs the respondent-promoter to return the

amount received by it i e, Rs 3'00'000/-withinterestattherateof10950/o

[the State Bank of lndia highest marginal cost of lending rate [MCLR)

applicable as on date +270J as prescribed under rule 15 of the Haryana Real

Estate (Regulation and Development) Rules' 2017 from the date of each

payment till the actual date of refund of the amount within the timelines

provided in rule 16 ofthe Rules ibid'

H. Directions ofthe authority

38. Hence, the authority hereby passes this order and issues the following

complaint No. 6542 of2022 &

other
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directions under section 37 of the

cast upon the promoter as per the

section 34(0:

i. The respondent/Promoter is

it from the comPlainants [in

of 10.95% P.a. as Prescribed

payment till the actual

A period of 90 daYs is

directions given in

would follow.

39. This decision shall

this order.

40. The complaints

41. Files be consigned

Haryana

to ensure compliance of obligations

entrusted to the authority under

to refund the amount received bY

cases) along with interest at the rate

rule 15 of the Haryana Real Estate

(Regulation and DeveloPment) Rules,2017 from the date of each

of the deposited amount.

respondent to comPIY with the

legal consequences

mentioned in Para 3 of

HA Member
Gurugram
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