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Complainants
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1. The present complaint ﬁ‘as’bﬁen{ﬁl%d ﬁy‘) he gamp'lamant;’ajluttees under section

31 of the Real Estate [Regulatiﬂn and Bmiupmem} Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and Development) Rules,

2017 {in short, the Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all obligations,

responsibilities, and functions under the provisions of the Act or the rules and

regulations made there under or to the allottee as per the agreement for sale

executed inter se.

A
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 GURUGRAM

A.Unit and project-related details

Complaint No, 5702 of 2023

2. The particulars of the project, the details of sale consideration, the amount paid by

the complainants, the date of proposed handing over of the possession, and the
delay period, if any, have been detailed in the following tabular form:

Sr. Particulars Details
No. o
1. | Name of the project "70 Grandwalk”, Sector 70, Gurugram
2. | Project area 2.893 acres
3. | Nature of the project Commercial Complex
4. | DTCP license no. and Ualidtm 34 of 2012 dated 15.04.2012 valid upto
| status o {:M‘EEED
5. | Name of licensee _{ Shine Buildcon
6. | RERA Registeredf nu;,,;e"g. | Eﬂl? dated 28.07.2017 valid upto
tered 1 _lr" 30.06.
7. | Unit no. > T T B2 s floor
N/ s /(Page no. 34'of complaint)
8. | Unitarea admeisﬁnng 1179 sq. ?I;. (Super Area)
9. | Allotment Letta‘;r |
d
\ 2\ | |
10. | Date of execution "
11. | Building plan approval _[03.05.
H E‘ HI li ;“"; ': _:i-
12.| Payment Plan = = " |'Possession i
1L 1 ik ?'F o nmplalnt}
13. | Possession clause \| Chuse 13 ' PDSSESSION AND HOLDING
CHARGES
"(ii} subject to Force Majeure, as defined herein
and further subject to the Allottee having com-
plied with all its obligations under the terms and
conditions of this Agreement and not having de-
faulted under any provision{s) of this Agreement
including but not limited to the timely payment |
of all dues and charges including the totol sale |
Consideration, registration charges, stamp duty |
and other charges and also subject to the Allot-
tee having complied with all formalities or doc-
umentation as prescribed by the Company, the
Company proposes to offer the poisession of the
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Complaint No. 5702 of 2023

said Shop to the Allottee within a period of 42
months from the date of signing of this
agreement or approval of the Building plans,
whichever is later. The Allottee further
agrees and understonds that the Company
shall additionally be entitled to a period of 6
{six month) ("Grace period"), after the 2xpiry
of the said Commitment Period to allow for un-
foreseen defays beyond the reasonable controf of
the Company.”

(Page no. BO of complaint)

B. Facts of the complaint:

14.| Due date of possession 11.05.2019
(Calculated 42 months from the date of ex-
ecution of BBA being later including grace
period of 6 months being unqualified and
1 .| umgonditional] |
15. | Total Sale consideration _ "l }Rs,18,75,025 /-
s )1 1(pagemo. 77 of complaint)
16.| Amount paid by the o i+ | Rs,12,53,645/-
ants {2/ : f_ﬂ#’ﬁé{ SOA page 108 of complaint)
17. | Occupation certificate 10.10.2023
. __ (page no. 31 of reply)
18.| Offer of possesgion | 10,2023
\&\A |

| 151929
gu%gglgf 106 of complaint)
— -

»
.

3. The complainants made the fellowing submissions in the complaint:

a) That the representatives of the rer:gﬂﬂﬁﬁt company visited the complainants and

showed a promising Ir&é ql% )

%EMR@LK" by Tapasya, Sector 70,

Gurugram, Haryana and-assured that all.the plans had been sanctioned and the
construction has been started and would be Eﬂmpleteﬂ on time.

b) That the complainants being lured by the commitments of the respondent paid an

advance amount of Rs.1,50,000 /-to the respondent to get the booking confirmed

for the shop admeasuring super area of 179 sq. ft. for the total sale consideration

of Rs.18,75,025/-. The respondent issued a receipt against the said amount for

booking on 03.09.2014 along with receipt against the cheque given for the

booking amount and the complainants opted for the possession linked payment

plan.

/A
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c) That after more than the 2 months, respondent issued an allotment letter for unit

no. B-122, 1+ floor admeasuring super area of 179 sq. ft. specifying the payment
details to be made by the complainants.

d) Thereafter, a buyer's agreement was executed on 11.05.2015 between the parties

for the subject unit. By that time, the complainants paid a total amount of
Rs.551,465/-. The agreement contained one-sided terms and conditions

favouring only the respondent.

e) That the complainants made the payments from time to time upon as per the

demands raised and call notices sent by the respondent. Also, the respendent

:"'-:"'

issued receipts against the paymen £ ived from the complainants,
That the complainants had ,Bg.ld'ﬁ"‘ mﬁﬁym FRs.12,53 645 /- against the subject
unit. The complainants had mtdrfmﬂ’tﬂﬂ maan}' pa;rm ent, and had made it as

and when demands rzused hy the raspunﬂ_ent.

g) That the complainants v‘ESIEEd the p;uj&tt site,of thE_'_rjespundent from time to time

and were shocked to sﬁé ﬂle -EEIHIIE ﬂﬁal’ﬁlrs. Cmi:,; a partial structure had been
erected by the respundﬁ‘ﬂt‘ﬂlﬂ_ cmnplainanla__nsm_m ask the respondent about
the progress of the projeet, and the respondent always gave a false impression
that the work is going on in fMi.mq,iéfgﬁﬂftcnrdlngly asked for the payments,

which the r:ﬂmplamanﬁ [%dé’hhn ﬁ H‘

h) That the complainants tried to ‘apprﬁaﬁl the respnndent to get the construction

i)

of the unit completed as soon as possible to aveid any further loss, but it had been
of no use. Despite receiving more than 70% of the payments on time for all the
demands raised by the respondent, repeated requests, reminders over phone
calls and personal visits of the complainants, the respondent failed to deliver the
possession of the subject unit within the stipulated period.

That the construction of the project as promised by the respondent to deliver the
subject unit by 11.01.2019 had not been completed within the time, which clearly

A
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shows the ulterior motive of the respondent to extract money from the allottees

fraudulently,

j] That due to the omission on the part of the respondent, the complainants had
suffered from disruption in their working arrangement, mental torture, and
agony, and had also continued to incur severe financial losses.

k) That the respondent sent the offer of possession on 15.10.2023 to the
complainants, stating that the occupation certificate had been received by them.
The subject unit was offered after more than 4.5 years from the due date of
possession wherein the respnndan; #ﬁqaqded unreasonable and uncalculative

i ll-__rl_l.' .-".I-
amounts. & ~. J

AI1
1) Moreover, the cump]mnantf._hﬂ nﬂt qfn g‘hﬁen possession of their unit by the

respondent. The respo nd&n#ﬂaﬂ ﬁé’la?e&ﬂm :unstructmn of the said project and
caused undue hardships ﬁ:}r the co mp}amants

m) That the delivery of pgsﬁegsiun nfﬂe su ject un[t haﬂ been delayed due to non-
completion of the sauf‘ '&rujﬂct ¥ ’thé r&ﬂtﬂt:}ent on time due to illegal
misappropriation of the funds and -:allnlis attitude of the respondent. Also, the
respondent failed to justify its- actions and had been delaying the matter on one
pretext or another and is mdngﬁ;agﬁlﬂ;ﬁﬁﬁﬁent of delayed possession charges.

n) That the r&spnndentﬁcﬁmﬁy thad ﬁg’ﬁ@t} the deposited amount of the
complainants for a sufficient time and is now 'Ii'thE to pay delayed possession
charges.

C. Relief sought by the complainants:
4. The complainants have sought the following relief(s):

i. Direct the respondent pay delay possession charges tll actual physical
possession.
ii. Direct the respondent to handover the possession.
itl. Direct the respondent to execute conveyance deed
iv. Direct the respondent not to charge anything not a part of agreement.
v. Direct the respondent not to charge holding charges and maintenance charges
till actual handover.
vi. Direct the respondent not to charge EEC/EFC, charges and power backup

charges.
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vil. Direct the respondent to pay litigation cost of Rs.1,00,000/-.

5. On the date of hearing, the authority explained to the respondent/promoter about

the contraventions as alleged to have been committed in relation to section 11{4)

of the Act to plead guilty or not to plead guilty.

D.Reply by the respondent.

6. The respondent contested the complaint on the following grounds:

a) That around September 2014, the complainants learned about the project and
approached the respondent repeatedly to know the details of the project. The
complainants further enquired a[hmgghe.; s;gecif‘ ication and veracity of the project

and were satisfied with every pr med necessary for the development

=

of the project.

b) That after being fully Saﬂsﬁed 'l-ﬁth thE Ei:‘neclﬁl:al.‘mn and veracity of the project
the complainants applie,d t‘nr booking of a t:ummetmal unit vide application form.
The complainants wénﬂ a-.wa re pfithe f&rﬁms of ﬂleappllcatfun form and decided
to sign upon the same aﬁé,r beéing i ully sallsﬂed ‘Withnut any protest,

c) Thereafter, being ﬁ.lﬂjfﬁﬂtl:ﬁﬁ&ﬂ with the speéiﬂ uaﬁﬂn and veracity of the project,
the respondent issued an’ Ia:i.mem iem,-r da{&d 17.11.2014, allotting shop no.B-
122, 1:rﬂuuradmeasuringsup :

sq ft. in favour of the complainants

in the respondent’s pmidct.-_ | 1D ;_rﬁ' 1D /

d) Thereafter, on 11.05.2015, a buyer's agreement was executed between the
parties pertaining to thé'subject unit iaving a basic sale price of Rs.15,93,100/-
plus other charges. The sale consideration was stipulated under the possession
linked payment plan.

e) That as per clause 13(ii) of the agreement, possession of the said unit was
proposed to be offered within an estimated time period of 42 months from the
date of signing of the agreement or approval of building plans whichever is later,
along with a grace period of 6 months. The possession was subject to normal

working conditions i.e, force majeure circumstances were exempted and the
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allottee having complied with all its obligations under the terms and conditions

of the agreement.

f) That since starting the respondent was committed to complete the construction
of the project with the proposed timeline and had invested an amount approx. to
Rs.120,00,00,000/- towards the completion of the project including both the
land cest and construction-related costs/expenditures. The respondent under
bonafide had already paid EDC/IDC charges in full to the concerned department
and on the contrary, the collection from the allottees of the project was only
approximate Rs.45,00,00,000/-.

g) As, per Clause 7(i) of the Agreemaﬂi%em of instalments" stipulates that the
complainants shall remain mpun&itﬂq ﬁrﬂtscharging the amounts due as per
the payment plan. However, thafnm;:llainnnts failed to discharge the payments
as per the payment a.rhgdnle The ﬂr.rmplmnams have paid only an amount of
Rs.12,53,645/-, The éuﬁﬂ{ainants wm'E awel] awam ﬁf the terms and conditions
of the agreement. Furt}ler under. se:ﬁnn 19(6) and 19(7) of the Act, 2016, the
complainants were nhhgated to make the necessary payments as specified in the
agreement and were liabl ft}’%&?iﬂiﬂiﬂﬂt for J‘,mjrﬂdeiay in payment. Additionally,
clause 7(iii) of the agreemeﬁbﬁjiﬂ&wfhe respondent to charge interest on
delayed payments and eﬂemﬂfanﬂl mﬂa;]]uﬁhhltfh case of a default beyond 60
days. However, the respondent has hot terminated the agreement and is ready
and willing to deliver possessian of ﬂJE subject unit, provided the complainants
make the due payment along with the applicable interest.

h) That the development work of the project was slightly decelerated due to the
reasons beyond the control of the respondent due to the impact of GST which
came into force after the effect of demonetisation in last quarter of 2016 which
stretches its adverse effect in various industrial, construction, business area
even in 2019. The respondent had to undergo huge obstacle due to effect of

demonetization and implementation of the GST.

A
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That on 09.11.2017, the National Green Tribunal New Delhi passed a directions

to prohibit all construction activities in the NCR region for certain periods.
Similarly, there were various other orders passed by the courts and statutory
authorities prohibiting construction activities for certain durations.

That due to the above unforeseen circumstances and causes beyond the control
of the respondent, the development of the project got decelerated. Such delays
were not intentional. The respondent was bound to adhere with the order and

notifications of the courts and the Government.

k) That subsequently, upon remnvnlufaﬂre'f;n?id -19 restrictions it took time for the

1)

workforce to commute back fm%_"'“-" .L if.ﬁﬂages which led to slow progress of

the completion of project. Des'pité..'lfacllﬂ% shartage in workforce, materials and
transportation, the respuadent continued with, the construction work. The
respondent also has m@w Dul:,__ -_"--: k nh:;fﬂjir in the already constructed
building and fixtures ﬁ d‘&E cunqiruqtﬁ? was Ihﬁﬂi}undnned for more than 1
year due to Covid- lgiﬂﬂ{ﬂuwn whlch led to fu rl;hgr extension of the time period

in construction of the pro IEEL

That the respondent has’ rﬁgdy*ﬂhmm&qcmpaﬁnn certificate on 10.10.2023,
from the DTCP, for the respective Igﬁﬁ;:.d*ﬁm the unit of the complainants is
situated. The respondent vide offér of possession letter dated 15.10.2023,
offered possession to the cumplmnants intimating that the respondent has

obtained ncr:upatmn\eer{_ﬁmte zrrg{ j_nvttqﬂ rl're complainants to take the

possession of the unit post clearing the outstanding dues.

m) That the respondent upon considering the actual delay so caused has already

granted a discount of Rs.36,695/- on account for the delayed period and the
same was already adjusted/deducted from the total outstanding amount due

upon offer of possession.

n) That the complainants have filed the present complaint with the intention of

making unlawful monetary gains, despite the respondent providing a discount
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on account of the delay and being ready to deliver possession upon payment of

the outstanding dues. The complaint is based on false allegations and
suppression of material facts, and that the present complaint is an abuse of the

process of law, deserving to be dismissed with cost

7. Copies of all the relevant documents have been filed and placed on the record. Their
authenticity is not in dispute. Hence, the complaint can be decided based on these
undisputed documents and submission made by the complainant.

E. Jurisdiction of the authority:

8. The authority observes that it has t&r,ri;ggl;ial as well as subject matter jurisdiction
to adjudicate the present complaint o | :_ asons given below.

E. I Territorial jurisdiction L S |
9. As per notification no. 1}93&?1?-1TEP dated 14.12.2017 issued by Town and

Country Planning Departmﬂnt theiurlsdicﬂm af Rea{ Estate Regulatory Authority,
Gurugram shall be the ﬂﬁﬁre Eum—gt"am ﬂistrﬁ;,t zﬁ)ﬁ all purposes with offices
situated in Gurugram. In gm present case, r@e pirnjqc;}m question is situated within

the planning area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to Eai mth the pre&enﬁfmnpglamt

E. Il Subject matter juris :*‘ ‘..,J‘-.r g
10. Section 11(4)(a) of the Act, 2016-provides.that the promoter shall be responsible

to the allottee as per the agreement for sale. Section 11(4)(a) is reproduced as
hereunder:

Section 11(#)(a). 7\ |\ I

Be responsible for all nbhgﬂnﬂn.:. r&s‘pcmsrbrhnti ﬂnd functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the assoctation of allottees,
as the case may be, tll the conveyance of all the apartments, plots ar butld-
ings, as the case may be, to the allottees, or the common areas to the asso-
clation of allottees or the competent authority, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estute agents under this Act
und the rules and regulations mode thereunder.

11. So, in view of the provisions of the Act guoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations by
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the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later stage,

F. Findings on the objections raised by the respondent:

F.I Objections regarding force Majeure.

12. The respondent-promoter alleged that grace period on account of force majeure

3

conditions be allowed to it. It raised the contention that the construction of the
project was delayed due to force majeure conditions such as demonetization,
orders of the Hon'ble NGT prohibiting construction in and around Delhi, various
other court orders and the Covid-19, pandemi-: among others, but all the pleas
advanced in this regard are devoid nf merit. The buyer’s agreement was executed
between the parties on 11.05.2015 am:E as per terms and conditions of the said
agreement the due date of handing over of possession comes out to be 11.05.2019,
The events such as demonetization and varfous orders by NGT in view of weather
condition of Delhi NCR }eg‘i-::;ﬁ. were"fu'r_a shnrtér &_u_r_atiun of time and were not
continuous. Hence, in view of afureéa'id Elr;umstaﬁces. .nc- period grace period can
be allowed to the respondent/builder. Though some allottees may not be regular
in paying the amount due hut whemer the interest of all the stakeholders
concerned with the said pruject be put mﬁnld due to fault of some of the allottees.
Thus, the promoter- rﬁpnndent cammt be granted any leniency for aforesaid
reasons. It is well settled principle that a person cannot take benefit of his own
Wrongs.

As far as delay in construction due to t;utﬁreﬁk- nf Covid-19 is concerned, Hon'ble
Delhi High Court in case titled as M/s Halliburton Offshore Services Inc. V/S
Vedanta Ltd. & Anr. bearing no. O.M. P (1) (Comm,) no. 88/ 2020 and 1.As 3696-
3697/2020 dated 29.05.2020 has observed that:

65. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019, Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
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compiete the Project. The outbreak of a pandemic cannot be used as on ex-
cuse for non-performance of g contract for which the deadlines were much
befare the outbreak itself”

14. The respondent was liable to complete the construction of the project and the

possession of the said unit was to be handed over by 11.05.2019 and is claiming
benefit of lockdown which came into effect on 23.03.2020 whereas the due date of
handing over of possession was much prior to the event of outbreak of Covid-19
pandemic. Therefore, the authority is of the view that outbreak of a pandemic
cannot be used as an excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the said reason, the said
time period is not excluded while Ealculatj ng the delay in handing over possession,
G..Findings on relief sought by the mni:ﬁﬁanls

G.I Direct the respondent pay delay possession charges till actual physical
possession

15. In the present cumplaln.rt mq:tnmplwmnts tntendmrcqnnnue with the project and

Ll

are seeking pnssesstun .{lfﬂ the mﬁ}eﬁ l.I:ﬂIt and ﬂefa}r possession charges as
provided under the prﬂvlsida;ls of section 15[1) of I:h;ﬂ Act which reads as under:

“Section 18: - Returm of amount and compensation
18(1). if the pramutfrﬁnlh'{ﬂ WRP.EE;H.:#F F:‘- unm!m! to give possession of
an apartment, plot, or FEG >
vafded Ehut whﬁmw: ﬂILurma dues aot: mﬁpu'lq' to withdraw from the pro-
ject, he shall be paid, by r.pe,prm:qtﬂ-, rﬁt}'ﬂrw&y month of delay, till
the handing overof the possession, at such Fate oy may be prescribed.
16.Clause 13 of the apartment buyer agreement provides for handing over of

possession and is reproduced below;”

“{ii) subject to Force Majeure, as defined herein and further subject to the
Allottee having complied with all its obligations under the terms and con-
ditions of this Agreement and not having defaulted under any provision(s)
of this Agreement including but not limited to the timely payment of all
dues and charges including the total sale Consideration, registration
charges, stamp duty and other charges and also subject to the Allottee hav-
ing complied with all formalities or documentation as prescribed by the
Company, the Company propeses to offer the possession of the said
Shaop to the Allottee within a period of 42 months from the date of
signing of this agreement or approval of the Building plans, which-
ever is later. The Allottee further agrees and understands that the
Company shall additionally be entitled to a period of 6 (six month)
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(“Grace period”), after the expiry of the said Commitment Period to

allow for unfﬂreseen delays beyond the reasonable control of the
Company.”

17.The authority has gone through the possession clause of the agreement. At the
outset, it is relevant to comment on the pre-set possession clause of the agreement
wherein the possession has been subjected to all kinds of terms and conditions of
this agreement and the complainant not being in default under any provision of
this agreement and in compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this clause and
incorporation of such conditions is qﬁt_qmy vague and uncertain but so heavily
loaded in favour of the promoter augh% the allottee that even a single default
by the allottee in fulfilling furmalitieﬁ ami dnr.“um entations etc. as prescribed by the
promoter may make the PﬂEEEEElﬂH ::Iause- irrelevant for the purpose of allottee
and the commitment date for handmg over pussﬁsmn loses its meaning,

18. The buyer's agTeemenEr:: w“{:lvntal legal'ﬂuhunent which should ensure that the
rights and liabilities -‘Jf-.lt!_ﬁ_th l;.uﬂdajpturquta‘r and hu}rerfallurtw are protected
candidly. The flat agreemeént lays down the terms that govern the sale of different

kinds of properties like reside ti,.'alsﬂ \Sl’*h etc. between the builder and the
ni‘ |' —
buyer. It is in the interest of beth tﬁ_ﬁ;«%me’s to have a well-drafted buyer’s

agreement which would thereby proteet the rights of both the builder and buyer in
the unfortunate event of a dispute that may-arise. It should be drafted in the simple
and unambiguous language which may, beunderstoed by a common man with an
ordinary educational bacicgn:;uni .I-t shé}uld contain a provision with regard to
stipulated time of delivery of possession of the unit, plot or building, as the case
miay be and the right of the buyer/allottee in case of delay in possession of the unit,
19. Admissibility of delay possession charges at prescribed rate of interest: The
complainants are seeking delay possession charges. Proviso to Section 18 provides
that where an allottee does not intend to withdraw from the project, he shall be

paid, by the promoter, interest for every month of delay, till the handing over of
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possession, at such rate as may be prescribed and it has been prescribed under

Rule 15 of the Rules, ibid. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4] and subsection {7) of section 19]

For the purpose of proviso to section 12; section 18; and sub-sections (#)
and [7) of section 19, the "interest ot the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rote +2%.:

Provided that in case the State Bank of Indio marginal cast of lending rote
(MCLR) is not in use, it shall be replaced by such bénchmark lending rates

which the State Bank of India may fix from time to time for lending to the
general public.”

20. The legislature in its wisdom in the subordinate legislation under the Rule 15 of

21.

22,

ST
yhld
e TS

the Rules, ibid has determined 1-.-.-,-

ed rate of interest. The rate of interest

'f' ---.:'-:_': : le and if the said Rule is followed to

L R b

=y

award the interest, it will En'_.;_,pt_'-‘ﬁ-':l._u.l -:‘.umpran:ﬁce in all the cases.

Consequently, as per w&hﬁlﬁ-;qﬁ-ﬂi&.ﬂtaté':ﬁzmk of India l.e., https://sbi.co.in, the
marginal cost of lending -_ Stedin sh&qﬂaﬂiﬁfpﬁ] aQéiﬁdﬁt& i.e, 04.07.2024 is B.95%.
Accordingly, the prescéitﬁ:; rate nfﬁtn;qfé?\‘rill Qe%grginal cost of lending rate
+2% i.e., 10.95%, G

The definition of term 'interest’ as defined under Section 2(za) of the Act provides

that the rate of interest c% gﬁmw@féqﬂnt&e by the promoter, in case of
REC

default, shall be equal to the rate nﬁﬁi%stﬁﬁch the promoter shall be liable to

pay the allottee, in case éfndi?faﬁt. 'fh&%@zvaﬁt Section is reproduced below:

“(za) "interest” means the rates w’futﬂwﬁﬁrnpb!g by the promoter or the
allottee, as the casemay be ({ =gl L3I\

Explanation. —¢ ﬂ'i": drposenf this ahdsg M

the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
linble to pay the allottee, in case of default;

the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereaf till the date the
amount or part thereaf and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee

defaults in payment to the promoter till the date it is paid;”
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23. Therefore, interest on the delay payments from the complainants shall be charged

at the prescribed rate i.e,, 10,95 % by the respondent/promoter which is the same

as is being granted to them in case of delayed possession charges.

24.0n consideration of the circumstances, the evidence and other record and
submissions made by the parties, the authority is satisfied that the respondent is
in contravention of the provisions of the Act. By virtue of buyer's agreement
executed between the parties, the possession of the booked unit was to be
delivered within 42 months with an additional grace period of 6 months from the
date of execution of the agreement {i‘hﬂﬁ .2015) or date of approvals of building
plans (03.05.2013), whichever is raﬁeq'»,

{Q_;;,,.
possession comes out to be uieeeele C cﬂlated from the date of execution of

i
ierefore, the due date of handing over

buyer's agreement being i:ater ﬂcmpeﬂeu certificate was granted by the
unit was offered to the mmélm nanl:e.eni %IH.,EEEE *ﬁﬂp:es of the same have been
placed on record. The eeﬂ"i‘nnity is nﬂherueslﬁf‘e&mew that there is delay on part
of the respondent to offer physi-::a] possession ef the subject unit and there is failure
on part of the promoter tqfu!ﬁ] its. uhhgeqqrns and responsibilities as per the
buyer's agreement dated 11. ﬁ%m over the possession within the
stipulated period.

25. Section 19(10) of the Act ﬂhltgafes‘"thé allottees to take possession of the subject
unit within 2 months from the date of receipt-of occupation certificate. In the
present complaint, the occupation certificate was granted by the competent
authority on 10.10.2023. The respondent offered the possession of the unit in
question to the complainants only on 15.10.2023, so it can be said that the
complainants came to know about the occupation certificate only upon the date of
offer of possession. Therefore, in the interest of natural justice, the complainants
should be given 2 months' time from the date of offer of possession. These 2 month

of reasonable time is being given to the complainants keeping in mind that even
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after intimation of possession practically they have to arrange a lot of logistics and

requisite documents including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed over at the time of
taking possession is in habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of possession, ie.,
11.05.2019 till the expiry of 2 months from the date of offer of possession
(15.10.2023) which comes out to be 15.12.2023.

G.1I Direct the respondent to handover the possession.
26.The respondent has obtained the occupation certificate from the competent

authority on 10.10.2023 and nﬂereﬁ @?Elpﬂﬂ&ﬂﬁiﬂn of the allotted unit vide letter
dated 15.10.2023. As per Section. Liﬁf‘ﬁ]’éﬂa of 2016, the allottees are under an
obligation to take possession, af‘thg*s};h;mt;{:m within 2 months from the date of
receipt of occupation certificate. The tomplainants are directed to take the
possession of the allotted.unit aﬂ‘er making payrnuﬂt 'of outstanding dues, if any
within a period of 60 dﬂay'éi of this m;dep. The #e@ﬂndenr shall handover the
possession of the allotted unitas perspecificationofthe buyer's agreement entered
into between the parties.

G.III Direct the respondent to execute conveyance deed.
27. As per section 11(4)(f) and ﬂectiun"‘f'?‘fﬂﬁﬂhe Act of 2016, the promoter is under

obligation to get the cﬁwﬂya;h& Md Exei:lf:to:ﬂ ml'favuur of the complainants,
Whereas as per section 189(11) of the, Act.of 2016, the allottee is also obligated to
participate towards registration of the conveyance deed of the unit in question.
28, Since the possession of the subject unit has already been offered after obtaining
occupation certificate on 10.10.2023. The respondent is directed to get the
conveyance deed executed within a period of three months as per the terms of
Section 17 of the Act of 2016 from the date of this order. The respondent is further
directed not to place any condition or ask the complainants to sign an indemnity of

any nature whatsoever, which is prejudicial to their rights as has been decided by

fa’ Page 150f 18



HARERA
= GURUGRAM Complaint No. 5702 of 2023

the authority in complaint bearing no. 4031 of 2019 titled as Varun Gupta V.
Emaar MGF Land Ltd,

G.IV Direct the respondent not to charge anything not a part of agreement,
G.V Direct the respondent not to charge holding charges and maintenance
charges till actual handover.

29. The above-mentioned reliefs sought by the complainants are being taken together
as the findings in one relief will definitely affect the result of the other relief.

30. The respondent shall not charge anything from the complainant which is not the
part of the buyer's agreement, The respondent is also not entitled to claim holding
charges from the complainants at any point of time even after being part of the
builder buyer agreement as per law setﬁaﬂ by Hon'ble Supreme Court in civil
appeal nos. 3864- 33&?{232&#&{1#&4};: 14122020
* Maintenance Charges ; oy

31. This issue has already beén dealt with by the ﬁ.uthnriry in complaint bearing no.
4031 of 2019 titled as “Farun Gupta Vs. Emaar MEF Land Limited" decided on
12.08.2021, wherein it’ was held ‘that the te&mgdent is right in demanding
maintenance charges at the rates’ prescribed in'the builder buyer's agreement at
the time of offer of pussessﬁun, However, the respondent shall not demand the
maintenance charges for more than one yearfrom the allottee even in those cases
wherein no specific tl@ﬁhﬁihﬂ@‘pr#;ln&eﬁ In'_’i.";he agreement or where the
maintenance charges has been demanded for more than a vear.

G.VI. Direct the respondent not to charge EEC/EFC, charges and power
backup charges.

32.The counsel for the complainants during the course of proceedings dated
04.07.2024 submitted that they are not pressing for the abovementioned relief
Hence, in lieu of the submission made by the counsel for the complainants, the
Authority cannot deliberate upon the said relief.

G.VIL. Direct the respondent to pay litigation cost of Rs.1,00,000/-.
33. The complainant is seeking relief w.r.t compensation in the aforesaid relief, Hon'ble

Supreme Court of India in civil appeal titled as M/s Newtech Promoters and
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Developers Pvt. Ltd. V/s State of UP & Ors. Supra held that an allottee is entitled

to claim compensation under sections 12, 14, 18 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum of

compensation shall be adjudged by the adjudicating officer having due regard to

the factors mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation.

H.Directions issued by the Authority:
34. Hence, the Authority hereby passes this order and issues the following directions

under section 37 of the Act to ensure ;‘ﬂmpliance with abligations cast upon the

promoter as per the functions entrusl:ﬁﬁh the Authority under section 34(f) of the
Act of 2016:; e k|

lii.

. The respondent is dwg&ﬁww to the complainants against the
paid-up amount at th e?ﬁrﬁcrihﬁ rateie., 0. EIE% per annum for every month
of delay from due date'of possessionde., 11.05.2019 till expiry of 2 months
from the date of offer of possession (15.10:2023)i.e., up to 15.12.2023 only or
till actual handov Enﬂﬁpﬁ’sﬂﬁsiﬂn ﬁfhiﬁhﬂte;ii earlier. The arrears of interest
accrued so far shall be paiﬁ!-tn thetump-l-a'lnant wuthm 90 days from the date
of this order as per rule LG6[(2} of the nﬂﬂs Also, an amount of Rs.36,395/-

already adjusted by the srespo ardsgcompensation for delay in

handing over puséps‘ii _ :ﬁl : YE justed towards the delay
possession charges'to be paidby the respondent in terms of proviso to section
18(1) of the Act. B |

The rate of interest chargeable from the allottee by the promoter, in case of
default shall be charged at the prescribed rate ie, 10.95% by the
respondent/promoter which is the same rate of interest which the promoter
shall be liable to pay the allottee, in case of default i.e., the delayed possession
charges as per section 2(za) of the Act.

The complainants are directed to pay outstanding dues, if any, after
adjustment of delay possession charges within a period of 30 days The
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respondent is directed to handover the physical possession of the unit within

30 days to the complainant/allottees along with execution of conveyance deed
within next 30 days after payment of stamp duty charges by the complainant.
iv. The respondent shall not charge anything from the complainants which is not
the part of the buyer’s agreement. The respondent is also not entitled to claim
holding charges from the complainant/allottees at any point of time even after
being part of the builder buyer agreement as per law settled by Hon'ble
Supreme Court in civil appeal nos. 3864-3889/2020 decided on

14.12.2020.
35. Complaint stands disposed of. N
! . i ot T
36. File be consigned to the Registoyl | 1011 | ™
SR AN
L | lI,l'- -""-a- Lo ) i
s\ AL DY |
\ 2\ 1 | “ | V&) W—
Dated: 04.07.2024 \ o~ (Vijay Kamar Goyal)
Y Member
Haryana Real Estate
Regulatory Authority,

HARERA ™~

Page 18 of 18



