
Complaint no 4324 ol2023

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no.:
Datc of first hca ring:
Date of decision

Gulshan Dua
R/o: - 548A/23, DLF Colony, Rohtak, flaryana-
12400'I

Versus

1. M/s l'ashee Land Developers Pvt. l,td.
2. M/s KNS Infracon Privatc Limited.
Regd. office at: 517A, Narain Manzil, 23,
Ilarakhamba Iload, Connaught Place, New
I)elh i- 1 1000 1

CORAM:
Shri Vijay Kumar Goyal

APPEARANCE:
Shri Himanshu Ahuja [Advocare)
Shri llishabh lain [Advocare)

4324 of 2023
04.o1.2024
04.07.2024

Complainant

Respo ndcnts

Member

Complainant
Responden ts

ORDER

L 'l'his complaint has been filed by the compla inant/allottcc undor st_.crroI

31 of the Iieal Estate (Regulation and Development) Act, 2016 (in short.

thc Act] read with rule 2U of the Ilaryana Rcal Ilstatc (llcgulation anrl

Developmentl llules, 2017 [in short, the Itules) for vjolarion oI sccrron

11(4J(al of the Act wherein it is inter olia prescribed that the prollrotcr

shall be responsible for all obligations, responsibilitics and ful.lctions

under the provisiou of the Act or the Rules and rcgulatiors nr.rd(.

thereunder or to the allottec as per the agreentcnr fbr sale cxccutcrl

inter se.
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A. Proiect and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant(sJ, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. Particulars Details

1. Project name and location "Capital Gateway", Sector

Gurugram.

2. Project area 10.462 acres

3.

4.

Nature of the project Group housing colony

34 0f 2011 dared 16.04.201

til15.04.202+
D'ICP license no. and

validity status

5. Name oI licensee KNS Infracon Pvt Ltd

6. RIiRA Registered/not
registcre d

Registered vide no. 12 o

dated 10.01.2018

7. RERA registration valid up

to

31.12.2020 for phase-l (tow

G) and 31.12.2021 for ph

(tower H to J)

8 Extension of IiEIt
registration

RC/rrE P/HA rlriRA IGGM/12
2018/? 13)/2022/3
09.08.2022

30.06.2025 for both thc

phase-l (tower n to G) fbr p

[rower tl to J)

9. Validity of extension

10.

'I 
1

Unit no.

t nit r,reasunng

701,7th floor, tower^1

(As per page no. 47

complaintl

2675 sq. ft. (supcr arcaJ

(As per page no. 47

co m pla in t)

0,ater revised to 2990 sq ft.)

thc
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[As per page no. 93 of thc
complaint)

'12. Allotment letter 72.12.2012

(As per page no, 41 of lhc
complaint)

13 Date of execution of flat
buyer's agreemen t

12.02.201'.)

(As pcr pagc no. 45 0l thc
complain t)

1,4. Possession clause Clause 2.7
Subject to clause 9 or any other
circumstances not anticipoted and
beyond control of the first
party/conforming parly ond ony
restraints/restrictions from ony

court/outhoritles and subject to the
purchaser having complied with oll
the terms of this ogreement
including but not limited timely
poyment of tolol sole considerotion
dnd stomp duqt ond other charges

and hqving complied with all
provistons, formalities
documentation etc. as prescribed by

the first party/conforming porry
proposes to handover the
possession of the llat to the
purchoser within dpproximate
period of 36 months from the
dote oI sanction ol building plans
oI the said colony. l'he purchoser

ogrees and understdnds thot the

frst porty/conforming parqt shall

be entitled to a grqce period of 1t)0

days ofter the expiry of j6 months

for opplying and obtoining OC in

{V l)age 3 ol24



respect oI the colony from
concerned authority.

(As per page no. 53 of
com plaint)

15. Basic sale consideration Rs.1,01,65,000/-

(As per paBC no. 49 of
complarnt)

Rs.1 ,23 ,71 ,222 /-
[As pcr wriltcn submissions oi
complainant)

16. Total sale consideration

17. Total amount paid by the
complainant

Rs.1, ,28 ,57 ,481, / -

(As per confirmation of accounts

page no. 29-30 and rec(

information on page no.96-123)

18.

19.

Due date of
possessron

delivery of

0ccupation certificate

07.06.20L5

As per information obrained

planning branch buildin g p

approved i.e., 07.06.201 2.

(Note: Grace perrod is not allov

as neither 0C applied nor obtair

within the timc limt prcscribcd

thc promotcr in lhc apartrn

buyer's agrecmcn [.)

Not obta rned

Not offered20 0ffer of possession

the

the

thc

thc

s on

eipt

by

pla n

wcd
incd

dbv
nenI

3.

B. Facts ofthe complaint

The complainant has made the following submissions in the complaint:

I. That in the year 2011, the respondent through its markcting

executives and advertisement done through variotrs mediums and

nrcans approached the complajnant with an olfcr to scll a Lrnil in

thc said projcct Ilcing induccd by thc said olfcr and Lhc
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u.

representations made by the executive of the respondent to bc trtlc

and correct, the complainant agrced to purchase a unlt in tlrc s.id

projcct.

That thereafter the complainant booked a unit in thc said proicct

and made an initial paymcnt of Rs.'26,06,687 /- 'l'hc payment of thc

said initial amounI can bc asccrtained by [hc clllrics lrorrr

31.10.2011 to 07.04.2012 made in books of account maintaincd bv

the respondent no. 1.

That thereaFter the respondent no.1 den]andcd further l0%, of

booking amount and 50% of EDC/IDC on accoul'll of building plan

bcing approved and sent a demand letter dated 07.06 2012 bLrt thc

complainant did not make any payment at that tin]c as no alloImc't'tt

lcttcr was issued in favor oI con]plainant. Thcrcalicr on

12.12.201,2, the complainant was allottcd a unit bcaring no 701,

tower-1,7d,floor,4BtlK unit, admeasuring26T5 sq ft. lvhich rvas

later rcviscd to 2990 sq, ft. in thc said project.

That on 12.02.2013, a builder buyer's agrccmcnt was cxccutctl

between the complainant and respondents and as pcr thc clausc

1.2 of the agreement, the basic sale pricc oI the said itnit rs

Rs.1,01,65,000 exclusive of External Dcvelopmcnt Chargcs

(Ils.32U/- pcr sq. ft.), Infrastructurc Dcvclopmcnt Chargcs |ls 36/

per sq. lt.), Club Mcmber-shi1) (lhargcs ots 1,50,000/'), lntcrcst

I.'rcc maintcnancc security-[Rs.75 pcr sq ft.], 0ar I)arking (ihargcs,

lilccl.ric Con nectio n (.harges ctc.

That as per the clause 2.1 of the builder buyer's a8rccmcltt, thc

promoter/developer was supposcd to handovcr thc posscssion ol

the flat to the complainant within approximatc pcriod of 36 rronths

from the date oF sanction of the building plans of thc said colonv
I)agc 5 ot 24
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That further, the builder shall bc cntitled to a gracc pcriotl o1 180

days, after the expiry of 36 months, for applying and obtaining thc

occupation certificate jn respect of the colony fron] thc concct-ncc1

au thority.

That the clause 2.3 of the IIBA states that if, the builder fails Lo o{'fcr

possession of the said flat within a pcriod ol 45 nronths llotrr tht'

date of sanction ol the building plans of the said colorry, it shall Ix'

liablc to pay to thc purchaser comperlsation calculatcd (alls 5 pcr'

sq. lt. for cvcry month of delay till thc datc of handing ovor Lhc

po ssessl o n.

That the complainant opted for constructed linkcd paynrcnt plrtr

and was supposed to make the payments as per thc dcmand lcttcrs

and thc stages mentioned aforesaid.

That the complainant against thc said construction linkcd paymcllt

plan, made regular payments and paid thc tolal itlrrotllrl ol'

Rs.1,28,57,481 l- inclustvc of servicc [ax, inlcrcst ctc to Lhc

rcspondcrt.

That against all the demand lcttcrs bascd on tl'lc constructiorr

linked payment plan the complainant had madc complctc pavnlcllL

Morcovcr, the respondent lto. 1 rcvised thc building plan 'i'hc

super area was revised (from 2675 sq. ft. to 2990 sq ftJ b1, tlttr

respondent and a demand lcttcr dcmandirrg basic s;rlr'

consideration for the increased super area [330 sq ft.) wJs nrit(lc

by the respondent, the complainanL made conlp)ctc paynlcnr rt h ich

can be evidcnt from thc payr:rcnt receipts and boo]<s ol accounts ol

thc rcspondent no.l.It is cvrdcnL that thc contplaittanl lt,ts tn.ttlc

morc than 90% of thc paynrcnt for [hc said uttit

VI

lx.
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That the respondent no. .1 has also chargcd pcnalty amorrnt of

Rs.2,00,000/- from thc complainant an(i thrcatcncd thc

complainant that if rhc pcnalty amount will not bc paid by thc

complainant then the untI will be transferred [o third pcrson.

That vide letter dated 07.06.2012 the respondent no.1 ltad

intimated the complainant that the building plan of the said projcct

has been approved. l3ased upon [hc said letter datcd 07 062012,

thc due date of posscssion of thc said uniL comcs out to l)1.

07.06.2015 but the respondents have failed Lo oilcr thc poss('ssir)n

till date. The respondents not only failcd to handovcr ]losscssion o1'

thc said unit bcl'ore thc decmed day of posscssiou l)Llt havc ;tlso

failed to completethe constructlon ofthc said Ltnit

That dcspite repeatcd requcsts, lhc rcspondclrt has [ailed to cvcn

givc inspection of the said unit till datc which is a clcar iudication ol

the fact that the said unit is still far from compleLion.

That the respondcnts cvcn had the audacity to clomand [Lrrthcr

amount towards the completion of the projcct whilc lhc projcct

was not even close to completion at that timc. lL is also surprrsing

and astonishing that even after 8 years the constt'uctiolr ol thc siid

unit is still nol complctc

That a mcre glance will nral<c it cvidcnt that thc s.lid agrccnrcnt rs ,l

one sided, unfair and unreasonablc agrccmcnt as all thc nral,.rr

clauses therein solely protect the intcrest of thc rcspondcnt. lhc

wordings have bccn chosen in a manner so as Lo providc maxirrLrnr

benefit to the rcspondent in giving posscssion of thc sa id un it to tltc

complainant.

That the conduct of the respondcnt as narratcd abovc clca|lv

shows thaI fhcy wcrc orly intcrcstcd in collccting hLrgr: sur s lrorn
I'.r11r'7 ot 24
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the prospective purchasers despitc knowing firlly wcll that thc

projcct would take years to get completed. Thc rcspondcnts

deliberately made fake, wrongful and fraLrdulcnt pronlis(,s t(]

induce the complainant and othcr prospcctivc brryt--r-s ancl rnadc

them victims of their malicc fi)lcd plans and havc cnjoyccl lalgc

sum oI money free ol intcrcst for years togctl]cr.

That the rcspondcnI has comntitlcd gravc dc[iciclcy rn scrvicr:s bv

delaying the delivery of possessron and falsc prorriscs madc at thc

time of sale ol thc said unit which amounts to unfair trade practrcc

which is immoral as well as illegal. 'l'he rcspondcnt has also

criminally misappropriatcd the money paid by thc conplainants as

sale consideration of said unit by not delivering lhc rrnit by agrcccl

timclines. The respondent has also actcd l'raudLrlcntly irr(l

arbitrarily by inducing thc complainant to buy thc said Lrrit b.rsrs

its false and frivolous promises ar'rd reprcscntatiors aboLrL Ihc

dclivcry timelines aforcsaid projcct in gross violalion ol thc rulcs

and ldw applicable in such cdscs.

That the rcspondent has acted in a vcry deficicnt, un[air, wrongful,

fraudulent manner by not delivering the sald unit, ir'r]posing hcrvv

charges on vague accounts and compelling Lhc con)plair)ant Lo l)a\ ,t

heavy amount towards enhanced area,

That the cause of action accrucd in favor o[ the complainant and

against thc rcspondent arosc on 07.06.2015 whClr tlrc rcsl)onilonI

farlcd to oftcr tl]c posscssion of fhc said unit on thc dccllrcii Llatc

i.c., 07.06.2075. 'l'hc causc oI action is still subsisting at)d

con tlnuing one.

That thc complainant furthcr dcclarc that thc nlattcr rcgar-rling

which this complaint has been made is not pcnding bcforc any

Pngc 8 oi 24
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4. The complainant has sought following relief(s]:

ii.

lll.

5. The authority issued a notice dated 28.09.2023 to the respondents by

speed post and also on the given email address

at advashu9T9@gmail.com and info(a)tashee.in. Thc dclivcry rcports

have been placed in the file.'l'he counsel [or thc respondcnts ncjthr]r put

in appearance nor filcd a reply to the complaint withrn thc stjpulaLcd

pcriod dcspite amplc opporLunitics. Accordingly, thc itLrthorrtv ts lclt

with no other option but to struck ofl thc dclcncc o[ thc rcsponclcnts

and procecd cx-partc against thc respondents and dccidc thc corrplaint

on the basis of documents and pleadings filed by thc complajnant. Ilut,

on hearing dated 18.0+.2024, Sh. Rishabh lain, the ncw counsel lor rhc

respondent has put in appearance and tilcd memo of appcarancc anci

reqrrcsted to lilc written submissions within a pe riod of 2 wccks and tlte

same is allowed. The counscl for thc rcspondcnt has fjlcd u,nttcn

arguments on 27.06.2024 on behalf of fhe rcspondents ir consonarrc lo

thc requcst made by thc counscl [or thc rcspondcnt.

court oF law and any othcr authoriLy or any olltcr tribuual on Lhc

subject matter.

C. Relief sought by the complainant:

Direct the rcspondents to provide intercst at thc prescribcd ratc

for every month ofdelay on the amount paid.

Direct the respondents to handovcr the posscssion ol thc flat

I)ircct the respondent to pay I{s.1,00,000/ rowards litrgaLrorr

expcnses, to thc complainant.

Dircct the rcspondcnl to pay diflcrcntial antount ol circlc' staLc

towards stantp duty payable in 2015 and thc antount to I)c l)aid itt

the time of execution of sale deed.

PaEc 9 of 2+(v
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6.
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On the date of hearing dated 1,t1.04.2024, the authority cxplaincd to thc

respondent/ promoter about the contraventions as allcgcd to havc llccll

committed in relation to section 11[,t) (a] of thc act ro plcad guillv or

not to plead guilty.

D. Written arguments by the rcspondcnts:
'l'he rcspondents have contestcd thc contplaint ou thc followiDg

grounds:

I. That at the outset, it is most respcctfully submittcd that the insL;tIt

complaint oi the complainant is not maintainable on lacts or in larv

and is as such liablc to be dismissed/rcjcctcd.'l'hc cornplarnant hrs

obfuscated the provisions oIthc nct,20t6 and Lhc rulcs, 2017 t0

their advantage, which is brazen misuse of law. I'hc cot.nplainirnt

has Iailcd to providc the co rrcct/co tx p letc facts and Lltc sanrc arc

rcproduccd hereundcr for propcr adludication oI l.])c prcscnt

matter. l'hcy have raised falsc, lrivolous, mislcading and ltasc]i:ss

allegations against thc respondents with intcnt to makc unlar,vlLrl

galns.

IL The respondents had applied for cnvironmcr.tI clcarancc orr

20.70.2011. The developer tinally got the environnrort clearancr.

ot't 17.06.2013. 'l'he respondents had applicd fbr. thc rcvrsrol rrr

building plans of thc said project beforc thc approprjatc aUthorit\,.

Iiowevcr, for no fault of lhc rcspondcnts, thc plans rvcrc approvr:rl

by thc l)cpartn]cnt only alicr a dclay ol 2 ycars. Owinfl ro lllis, rhc

consfruction of project could not bc startcd in a linrcly manlcr. flrr.

complainant, having keen interest in the said projcct, altproachcd

the respondents for bool<ing a unit in the said projcct.

IIl. That, after being satislicd with Lhc project in totality hc cxprcsscrl

his willingness to book a unit in the pro,ect. It is thus apparcnt 0n
I,age 10 ol24
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the face of it, the complainant in the present casc is not consLlrnct.

rather 'investor' who falls outside the purview of thc Act, 2016

more spccifically in view of thc preamble of the ncr, 2016 which

statcs to protect thc intercst of fhe consumcrs It is to t)c

considered that complainant is not consumer and fhus hc I;rll
outside thc purview of the Act, 2016 and thc instant complarnr is

liable ro be dism issed.

IV. At prescnt, it is a maffcr of rccorcj Lhat thc stnlcturc ol-thc said

projcct in qucstion is complete, and fcw instalmcnts arc due aId

payable on account of the complainants. Morcovcr, it is pcr[ir)cr]t to

state that the respondents have applied from obtaining occupiltiolt

certi[icate for Phase-l of the said project as all the construcLion and

dcvelopment activitics are completc.

V. Alter receipt of SWAMIH investment Fund, thc rcsltondcnts rvr:rc

able to resume the construction activ,ties at e vcry largc scalc iI
cxpeditious manner. The devclopment aI thc projcct sitc ts ir] lull

swing, ilt ordcr [o completc the projcct and halldovcr thc

possession to the allottees at thc earlicst.

Vl. That the respondents have always made efforts for conplcliol] ol

thc said project. lnitially, the Intcrim RIiRA grantcd l iliA

registration on lOthJanuary 2018 till31.12.2020 for I)hasc I [To,,vcr-

A to G) and 31.12.2021 for l)hase II ('Iowcr II to Jl. Irronr trnrtt-tLr

time construction activitics were impeded duc to poor air q u xlt[y i1l

thc Delhi NC ll region.

VIL Thc legal fratcrnity is l'cspcctcd for its novclty and highly cdLtcatcd

profcssronals. The IIon'blc Suprcntc Court hrs allowcd cxtcnsron oI

limitation taking into considcration thc impact of thc novcl corona

virus over the world. Similarly, thc rcal cstatc scctor was impactc(l
Pagc 11 ol24fv
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badly due to Covid-19 as the construction activitics wcrc haltcd for

a long time. Moreover, the cost ol construction l(cpt on in(rc.r\ing

with time.

Vlll. The prcscnt complaint is dcvoid oI any nrcrit and has bcr:rr

preferred with the solc mo[ivc to harass thc rcspond(-.nfs. In lact,

the present complaint is liablc to bc dismisscd on thc grouncl lhat

the said claim of the cornplainant is unjustificd, nrisconccivcd and

without any basis and is against thc rcspondclrts Thc l)rcscnt

complaint is baseless and flagrant abusc oI proccss ol l;r'"v to h.rr,rss

thc respondents.

IX. In spite of the fact that thc real estatc nrarkcL has gorc dorvn bacllv,

the respondents have managcd to carry on thc works with ccrtdin

dclays causcd due to various abovc ncntioncd rcasons and thc fact

that various buyers, including thc complainant of thc projccL has

defaulted in making tinrcly 1)aymcnts towards his outst:lndjng drcs,

rcsu)ting into inordinate delay in the construction actrvitics, still

the construction of the said project has never bcon stoppcd or

abandoned and the project will bc delivercd soo n.

X. It is a rcspcctful submission of thc respondents th;lt a balc pcnrsal

oI thc complaint will sufficicntly elucidatc that tht' complainant h,rs

miscrably failed to makc a casc against Lhc rcspondcnts lt is

submittcd that thc complainant has n'rcrcly allcgcd in lhc conrplJint

about thc delay on the part of the respondcnts in o[[cr-irg

possession but has failcd to substantiatc thc sanre. 'l hc fact ls lhat

the respondents havc bccn acring in consonancc r,vith thc

registration of project with the Authority and no colrlraventlon r

tcrms of the same can bc projcctcd on thc rcsporilcnts

lratst 12 ot 24



XI. The Ilaryana Ileal llstate llegulatory Authority, Gurugram, docs uot

have Jurisdiction in the instant case as the s LrbJ cct- nr attcr oI thc

complaint has to be decided as per thc Act, 201(r and thc llLtl(,s,

2077.'fhe complajnant has erred in invoking thc jurisdiction ol tlrr

Authority, Gurugram, as the compcnsation can only bc grantcd i1r

cascs where the Au[horify so directs.

XIL Thus, it is gcrmane to statc that thcrc is no lurfhc.r clcficrcnc_r .rs

claimed by thc complarnant against fhc respondents ancl no

occasion has occurred deeming indulgence ofthis authority. Ilcncc,

the prcsent complaint is liable to be dismissed.

'l'hc complainant has filcd the complaint against ll1 and RZ in which Iil
is the developer/promoter and R2 is the land owncr of the projcct llnd.
'l'he flat buyer's agreement has bccn execuled wlth both thc

rcspondeuts and the payments havc bccn madc to Rl only. I'hc

registcrcd ollicc address of botli the r-espondents as ntcDttoncd in th.'

fiat buyer's agrcement is samc. Sh. Vishnu Panclcy, is thc AurhoriTL'd

signatory for both the companics and while filing thc rcply on bchalf of

both companies he has not distinguished thc rolc ancl rcsponsibilitics

bctween ll1 and R2 and both respondents are associated contpany

having same address and hence both arc jointly and scvcmllv

resl)onsible to thc complainant-allottee.

Copies of all thc relevant documents have bcen filed and placcd on thc

rccord Thcir authcnticity is noI in dispLrte. llcncc, thc contplaint can bc.

dccided on the basis of thcse Lrndisputcd docunrcnts and subnrissrrrl

madc by thc part,es.

E. furisdiction of thc authority:
'l'he rcspondents have raiscd prelrminary objcction rcgarriing

jurisdiction of authority Lo cntcrtain thc prcscnI complail]t. 'l'hc

I,agc 13 ol24
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11.

authority obscrvcs that it has tcrritorial as well as subjcct ntatlcr

jurisdiction to adjudical.e thc prcscnt complaint for thc rcasons givcl

below.

E.l Territorial jurisdiction

As per noti[ication no. 1 /9212017 -1'fC I, dated 14.12.2017 issucd by

'l'own and Country Planning l)epartment, Haryana thc lurisdiction ol

lLeal Estate Ilegulatory Authority, Gurugram shall bc cntirc (iurugr;rnr

I)istrict for all purpose with offices situatcd in Gurugranr. Ir tlrc prcscnt

casc, thc projcct in question is situated within thc planning arcr ol

Curugram I)istrict. 'l'hcrcfore, this authority has corJllllctc tcrrilorial

jurisdiction to dcal with the present complaint.

E.ll Suhjcct-matter iurisdiction

Scction 11(4)(al of the Act,2016 provides that thc prornotcr shall bc

responsible to the allottee as per agrcement [or sale, Seclion 11(a)(a) ]s

rcproduced as hcreundcr:

Section 11(4)(q)

Ue responsible for all obligations, responsibiliLies ontl furuuons tndet the
provisiors ofthis Act or the rules ond regulotions n1o(le l)ereut)der ot Lt) ,,hL'

ollattecs as per Lhe agreetnent lor sale, or k) the associaLiot) ol atlloLrces ls Llti'
case rnoy be, Ltll the conveyonce oJ oll the oporttrcnLs, ploLs ot hutlLltnlls, u\ Lhe

cctse nay be, to the olloLLees, or Lhe common oreos k) Lhc essoct(tttor t)l
ullotLees or Lhc compeLenL ouLhority, os Lhe cose tnoy bc;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure contplionce of tlle obli!]otnns cosL

upon the promoters, the ollotLees ond Lhe reol estaLe ogenLs L])der thts AcL LtDd

Lhe rules ond regulaLions mode thereunder.

So, in view o[ the provisions ol thc Act o[ 2016 quotcd abovc, thc

authority has complete iurisdiction to decidc thc con)plainI rcgarding

non-colnpliancc of obligations by thc promotcr lcaving ,lsidr.

conrpcnsation which is to be dccidcd by rhc adjudlcatirB ollrccl rl

pursucd by thc complainant at a latcr staBC.

I
Complaint no.4324 of 2023 

|

12.

'13

l'agc 14 ol24lv



HARERA

GURUGRA[/

F. Findings on the obiections raised by the respondent:

F.l Obiection regarding delay due to force maieure circumstances.

14. The respondent-promoter has raised a contention that thc constructron

of the project was delayed due to force majeure conditions such as

orders passed by the National Green 'Iribunal during Octobcr-

November 2019 and other orders. But the plea taken by respondcnts is

devoid of merit and hence, rejected. The authority is of considered view

that as per clause 2.1 of flat buyer's agreement, the due date of handing

over of possession is to be calculated as 36 months from datc of

sanction of building plan. The date of sanction of building plan as staLcd

by complainant is 07.06.2012. As the due date of handing over of

possession come out to be 07.06.2015 which is way bcfore from rhc

conditions that respondents are taking plea of. The respondents wcrc

liable to complete the construction o[ the project and handovcr thc

possession of the said unit by 07.06.2015 and thc rcspondcn[s arc

claim)ng benefit of ban on construction by National grccn 'l'ribunal llid

in Octobcr-November 2019 whcrcas rhc due date of hanclrng ovcr of'

possession was much prior to thc event. Thcreforc, thc atltltority is of

thc vicw that ban on construction by NC'f cannot bc uscd as an cxcLlsc

[or non- performance of a contract [or which thc dcadlincs lvcTc ntr]r lt

bc[ore such rcstriction, the said tintc pcriod is not cxclurloti r,r,,lllc

crlcrrlaling thc dclay in ha nd ing ovcr posscs5ion.

I.ll Objcction regarding dclay in conrplction of constluction oI
projcct duc to outbreak oI Covid-.1 9

15. 'l'he Ilon'ble Delhi High Court in case titlcd as M/s tlalliburron Offshore

Services lnc. V/S Vedanta Ltd. & Anr. bearing no. O.M.P (1) (Comnt.)

no, 88/2020 and US 3596-3697/2020 dated 29.05.2020 has obscrvcd

Complaint no 4324 ol2023
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69'l.he past non-performqnce of Lhe ConLrqctor connoL be condoned d ue Lo Lhe
COVID-19 lockdown in Morch 2020 in lndio. The ControcLor was in breoch
since September 2019. Oppottunities were given to the Contractor Lo cure
the same repeotedly. Despite the some, the Contractor could not complete
the ProjecL The outbreok of o pondemic connot be used os on excuse Jor
non-performance of o contract for which the deodlines were much before
the outbreok itself."

16. ln the present case also, the respondents were liable to complctc thc

construction of the project and handover the possession of the said un it

by 07.06.2015. It is claiming benefit of lockdown which camc into cftccI

on 23.03.2020 whereas the due date of handing over of possession was

much prior to the event of outbreak of Covid-19 pandcmic. I'hercfore,

the authority is of the view that outbreak of a pandemic cannot bc uscd

as an excuse for non-performance of a contract for which the deadlines

were much before the outbreak itself and for the said reason, the said

time period cannot be excluded while calculating the delay in handing

over possesslon.

F.lll Obiection regarding entitlement of DPC on ground of
complainant being investor

17. 1'he respondents have taken a stand that the complainant is invcsror

and not consumer, therefore, they are not cntitlcd to thc protcction of

thc Act and thcrcby not cnlitlcd to filc thc complaint ullder-scction .31 ol

the Act. The respondents also submittcd fhat the prcamblc of thc Acl

states that the Act is enacted to protect thc intcrcst oI consumcrs of thc

rcal estate sector. 'Ihe authority observed that thc rcspondcnts arc

corrccf in stating that thc Act is cnacted to prolcct thc intcrcst ot

consumers oI the real cstate sector. It is scttlcd prilrciplc ot

interpretation that preamble is an introduction ol a stiltut(-. ;rrtri stutcs

marn aim & objec[ of enacLing a statutc bLlt at the sautc IiIrc plcanrblc

c:lnnot bc uscd to dcfcat thc cnacting pr-ovisiolls ot thc Act

l.'urthcrmore, it is pertincnt to nolc that any agg|icvcd pcrson can filc ;r

Complainl no 4324 ot 202:t
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complaint against the promoter iI the promotcr contravcucs ol.vjol,]t(,s

any provisions of the Act or rules or rcgulations madc thcrcundl.r At

this stagc, it is important to strcss upon the dcfinitjon ol tcnu allottcc.

under thc Act, thc same is reproduccd bclow for rcady rcfcrcnce:

"2kl) "alloLtee" in reloLion to (t reol esLaLe project me|ns the pt)rsan Lo h)han 0
plot, opotttnett or builcling, qs Lhe cose may be, hos been alloLie(1, sol(l
[whether as freehold or leosehold) or oLhen\)ise translerre(l by Lhe pramotet
anc! includes the person who subsequenLly qcquires Lhc soid ollotmenL
through sole, trqnsfer or otherwise but does not inclLtde 0 person Lo tyhonl
such plot, aportment or building, os the cose moy be, is oivcn on renL;,

1[]. ln view of above-mentioned definition of "allot|ec" as rvcll as a]l tlrc
terms and conditions of fhe flat buycr's agrccntcnt cxccutcd bctwccrl

promoler and complainan[, it is crystal clcar that tl]c conrplaillirnt is

allottee(s) as thc subject unlt was allortcd to hrnt by tllc Promotcr 'l'hc

conccpt of investor is not dclincd or rcfcrred in thc AcL As por thc

definirion given under section 2 of the Act, thcre will bc "prontotcr" and

"allottee" and therc cannot be a party having a status o[ "invcslor-". ThLts,

the contenfion of promoter that the allottce being an ir]veslor is lrot

cntitled to protection of this Act also stands rejcctcd.

G. Findings on the reliefsought by the complainant(s)i

G.l Direct the respondenLs to providc intcrest at thc prcscr.ibcd ratc Ibr
cvcry month ofdelay on thc amount paid.

G.ll IJirect thc rcspondcnts to handovcr thc posscssion ofthc llat.
'l.hc abovc sought rclicf(s) by thc complainant arc tiil{cI togL.thcr llcilrll

inter connected

Iu [hc present con]plaiut, tlte complainant intcnds to conLinuc wiLh thc

project and is secking posscssion ot thc subjcct unit anci rlclay

posscssion charges as provtdcd undcr the provisions ol scctior) 1BII) ol

thc Act which reads as under.

"Section l8: - Return ofatnounLand conpe\sotion

19.

20
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1B(1). lf the Womoter foils
opqrtment, plot, or building,

to complete or is unoble to give possession ol on

Provided thot where an qllottee does not intend to withdrow froD thc
project, he shdll be poid, by the promoter, interesl lor every monlh of
deloy, till the honding over ol the posses.rior, ot such rote os m(ty be
prescribed."

'l'he flat buycr's agreemcnt was cxccutcd bclwccn [hc piirtics As pct.

clause 2 1 o[ the agrccntenl, Lhc possession was Lo bc ltandccl ovcr

within 136 months flrom thc datc o1 sanction oI building plans. 1'hc c]aLrsC

2 1 of the buyer's agreement is reproduccd below:

2,7 ltossession

Subject to clouse 9 or any other circunsLqnces noL onLicipoLe(l ctnd bL:yoncl

conLrol of Lhe frst party/conforming porLy 0nd 0ny resLroin Ls/rc\Lt icLtan, ft onl
any courL/quthorities ond subject to the purchaser havtnct contplied \NtLh ull the
termsol this agreement including butnoL limite_d timely poyt ental LaLll s/rlc
considerotion ond stomp duty and other chorges and havinlJ cot.tlplia(l \iiLh.tlt
provisions, lormalities documentation etc. as prescrihed by the lirst
party/conforming porty proposes Lo ltondover the possession of the ll t
to the purchoser within opproximqte period of 36 molths from the date
ol sonction of huilding plons of the soitl colony The put chust t atttp|. Lutt
understonds Lhat Lhe Jirst porq,/conlbrminll potly shdll be etlltLletl k) 0 qtLt.a
period of 180 doys after the expiry oJ 36 months Jbr upplyintl tnd ohLotnttt O('
tn respecL ofLhe colony from the concerned outhonLy.

(Emphosis supplied)

At thc outset, it is relevant to comment on the prcsc[ posscssiolt clausc

of lhc agreement wherein the possession has bcen sublcctcd fo rll l<inds

of tcrms and conditions of thc aglecntcnt, and thc con)pl;linant not

being in dcfault under any provisions of thc agrcclnerlL and contplialcc

with all provisions, formalitics and documclttation as prcscribc(i llv thc

promoter'. 'fhc drafting of this clausc and r]lcorp0r-ation ol sLrclt

condilions is not only vaguc and unccrtain but so hcavily loatlcd iI
favour of the promoter and against the allottccs that cVCn a silrglc

delau)t by him in fuJfi)iing formali[ics and documcntations ctc as

prcscribcd by thc promoter nlay makc the possession clausc irrclc,,,lIll
I'.rgo lBot24
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for the purpose of allottees and the commitmcnt timc period for

handing over possession loses its meaning. The incorporation of such

clause in the buyer's agreement by the promoter is just to evadc thc

liability towards timely delivery of subject unit and to deprive thc

allottees of their right accruing after delay in possessjon. This is jusL to

conlmcnt as to how the builder has misused his dominant positior rnd

drafted such mischievous clause in thc agrccmcnt and the allottccs is

lcft n,ith no option but to sign on thc dottcd lincs.

Admissibility of graccpcriod: As per clausc 2.1 olbrrycr'sagr(cnrcut,

[hc rcspondents/promo[crs have proposcd to lrandovcr tlrc possessron

thc said unit within a period o[ 36 monrhs from d;ltc ol s.lnclion ol

building plans. The said posscssion clausc incorporiltcs qLLalificd rcason

for grace period/extended period ol'6 nronths. Sincc posscssion clarrsc

2.1 of the B13A incorporates qualificd reason which providcs a prc-

condition that thc entitlenlent ol said grace pcriod of 6 rnonths is

dependent of the situation of respondent applying fbr or obtarnin13

occupation ccrtificate from the competent Authority but as pcr thc givon

[ac[s it has failcd to apply for occupiltion ccrtilicatc lo thL. conrpctr.r]L

authority within thc shpulated ti1ue. nccordingly, thc autlloritv liL('rallv

interprcting the same and disallows this gracc pcriod ol 6 nronths Lo thL.

promoter at this stage. 'lherefore, gracc pcriod oI six months as Pcr

clause 2.1 of buyer's agrcement is disallowed and not includcd whilc

calculating the due date of handing ovcr of posscssion.

Admissibility of delay possession chargcs at prcscribcd ratc of

interest: 'fhe complainant is sceking dclay posscssion cha|i1cs

IIowcvcr, proviso to scction 18 providcs thaI whcrr: an allottcc(s] iioL,s

not intcnd to withdraw fronr thc projccl, ltc shall [)c pirid, bv thc

promotcr, inLcrcst for cvcry monLh ol dclay, till thc hancling ovor ol-

I']agc 19 ot 24
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possession, at such rate as may be prescribed and it has been prcscribcd

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rote oI interest- lProviso to section 72, section 1g and
suh-section (4) and subsection (7) olsection 191

(1) For the purpose of proviso to section 12, section 18; ond sub-sect||ns (4) on(l
[7) of section 19, the "interesl at the rate prescribed" shall he the Stote t]onk
of lndia highest morginal cost of lendtng rote +2t% :

Provided thot in cose the State Bank of lndio morgtnol cost of lending roLe
(MCLR) is not in use, it shall be replaced by such benchmark lending roles
which the Stote Bonk of lndiq mqy Jix from time to time for lending to the
generol public.

The legislature in its wisdom in the subordinate Iegislation under the

rule 15 of the rules has determined the prescribed rate of intcrcst.

Consequently, as per website of the State Bank of lndia r.c.,

hltp-s./lsliea.ln, the marginal cost oflcnding rate [in short, MCt,tl) as on

date i.e., 0+.07.2024 is U.95%. Accordingly, thc prcscr-ibccl r-atc ot

intercsl will be ntarginal cost oflcnding rarc r2% i.c, I 0.95(%.

'l'h e definition of ternt 'in terest' as defincd u nder scctio n 2 (za) of thc Act

provides that the rate oI intercst chargcable from thc allottcc bv thc

promoter, in case of default, shall be equal to the ratc oI intcrcst whiclr

the promoter shall be liable to pay the allottec, ln case oI de[ault. 'fhc

rclevant secfion is reproduccd below:

"(zo) "inleresL" means the rotes of inLeresL poyoble b), Lhe protnolet 0t the
qllottee, os the case nny bc

Iixplanotion. llor the purpose of thts clouse -
Ii) Lhe roLe of nterest chorgectblc. from thc o]lotLee by Llte pt t)mt)lar, tn t osL t)l

defoult, sholl be eqLtol to Lhe rote ol mterest which Lhe p\)noler sholl bt:
liohle to poy the ollolLee, in cose of(lelault;

(it) Lhe interesL poysble by Lhe prcmoter Lo Llle olloLLce shall be lt on Lhe LllLc
the pronoter received the anount or ony parl Lhereof till the clqte thc
dmount or port Lhereol on(l in|erest Lhereon is reJuncled, ond thc tnterest
poyoble by Lhe qllotLee to the pronoler sholl be lron Lhe doLc Lhe qllottee
defqults in paymenl to Lhe promoLer Lill the daLe it is poid:'

0n consideration of the documents available on rccord and subnussiols

nrade regarding contravention oI provisions of thc nct, thc authorily is

satisfied that the respondcnts are iD contravcntion oI thc scctrorr

l'}agc 20 ol 24
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1 1(aJ[a) of the Act by not handing ovcr posscssion by the duc .latc as

per the agreement. Ily virtue of clause 2.1 of the flat buycr,s agrccmcnt

cxccuted bctween the parties, the posscssion of the subjcct Llnit was to

be dclivered within a period of 36 months froln datc o[ sanc[ion ol

building plans. Date of sanction of building plan is tal(cn from rl/ritt(]l
submissions submitted by complainant i.c., 07 .06.2012. As such thc dLrc

date of handing over of possession comes ouI to bc 07 06 2015 'l )rc

rcspondcnf has lailcd to handovcr posscssion of thc sLrbjcct Llnit till

datc. nccordingly, it is thc failure of thc rcspondcltt/promoter to ful[il

its obligations and responsibilities as per the agrc€mcnL to hand ovcr

rhe posscssion within thc stipulated period.'Ihc authority is ol thc

considcred view that therc is delay on the part of thc respondcnt to

offer possession of the allotted unit to thc complainanl as por tho tL-rnrs

and conditions of the flat buyer's agrecmcnt dated I2 02.2013 cxcclltc(l

bc[wccn the parties. It is pcrtinent to rnention ovcr hcrc that cvcn altct

a passagc of more than 9 ycars neithcr thc constructioll is corrrplctr nor

an offcr oI possession of the al]ottcd unit has bccn rnadc Lo LhL. llouc!,

by thc buildcr. liurther, thc authoriLy obscrvcs Lhat thcrc ls no

document on record from which it can be asccrtained as lo whcthcr tho

rospondent has applicd for occupation cerIificate/part occupation

ccrtiflicate or what is the status ofconstruction ofthc projcct. IIcncc, this

project is to bc treated as on goiDg projcct and thc provisions of rh.r Act

shall be applicable equally to the buildcr as well as alloLtee

28. Seclion 19(.10J ofthe Act obligalcs thc a]lottcc to takc Iloss(,.ssjon of rhc

subjcct ultit within 2 rror)ths from Lhc datc oI rcccipt ol occrr])Jtjon

ccrtificalc. In thc presclrt contlllaint, thc occupatjon ccrtilicaLc has lrot

becn obtained. It is further clarified that thc delay posscssion chargr.s

comptainr no 4324 ot zo;a
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expiry of 2 months from the date of offer of posscssion plus two nronths

aftcr obtaining 0C or handing ovcr ofposscssion whichcvcr is carlicr

Accordingly, it is thc failure of thc pronrotcr to Iullil its obligaIions rId
rcsponsibilitics as per thc flat buyer's agrccmcut Lo hand ovcr thc

possession within the stipulated pcriod Accordingly, thc noI

compliance of the mandate containcd in sectron 11(4J(aJ rcacl with

proviso [o scction 1B(1] of the Act on thc part o[ thc rcspondcnts is

established. As such, the allottces shall ho paid, by thc pronroti.r.,

inlerest for every month of delay from due datc ol posscssrr.,ll r c,

07.06.2075 till actual handing over of possession or of[cr of posst,ssrol

plus lr,vo months, whichcver is earlier, as pcr scction lU(lJol thc Acr ol

2016 rcad with rule l5 ofthe rules.

G.lll Dircct thc respondcnts to pay Rs.1,00,000/- towards litigarion
cxpcnscs, to the complainant.

'l'he complainant is seeking reliel w.r.I compensa[ion in thc a[orcsair]

rclicf, Ilon'ble Supreme Court of lndia in civil appeal titlcd as N4/s

Newtech Promoters and Dcvelopers Pvt. Ltd. V/s State oI trl) & Ors.

Supra held that an allottce is cntitled to clainl colnpcnsation undcr

scctions 12, l4, 18 and section 19 which is to bc dccidc'd bv thc

adjudicating officcr as pcr scc[ion 71 and thc quantunr oI coulpcl]satlon

shall bc adjudged by the adjudicating officer having due rcgard to thc

factors mcntioned in scction 72. l'he adjudicating oiliccr has cxclusivc

jurisdicfion to dcal with thc complaints in rcspccL of compellsation

C.lV Dircct thc rcspondent to pay diffcrcntial amount of circlc statc
towards stamp duty payablc in 2015 and thc anrount to bc lraid at
thc timc ofexecution ofsalc decd.

As pcr clause 5.4 of the flat buyer's agrccmcnt providcs lor convcyanr:c

dccd and stamp dufy and is reproduccd below [or-ready rcfcrcncc:

"5 Conveydnce Deed qnd SLo,np DuLy

29.

30.

31.
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The stomp duty, stotutoa/ chorges and registrotion chotges and inctdenLal
chorges ond incidentol chorges ol the conveyonce/sale/tronsfer deed or any
other documents required to be executed under this agreemeit shall be borne
by the purchoser.

32. The Authority has gone through the conveyance deed and stamp duty
clause of the agreement and observes that the stamp duty, registration

charges and administrative charges shall be borne by the complainant_

allottee at the time of execution of registration of conveya nce d ecd.

33. Also, as per section 19(6) ofthe Act, which is reproduccd below:
"19. llights on.l duties ofollotLees:
19(6) Lvery ollottee, who has entered inlo aqreenenl ar sole to tokc ot)
opqrtment, plot or buil(ling os the cqse mly be, uncler secLian l.l, sholl be
responsible to moke necessary poyments in Lhe nqnnet ond wtLhiD Lhe Li e (s
specifed in the sqid ollreement far sole ontl sholl poy ol tlrc propet Linte ond
ploce, Lhe shore ol the registrqtron chorges, ntuniipol Loxes, waLer qn(l
elecLricity chorges, maintenonce chorges, ground rent, and oLher chur11es, if
lny "

34. 'l'he authority is of the view thar ir is thc dury of rhe

complainant/allottee to pay the stamp duty, registraLron charges at thc

time of execution of registration of conveyance deecl and adminisfrativc

charges up to lts.15,000/- as fixed by the local adminisrration.

II. Directions ofthe authority:

35. IIence, thc authority hereby passes this order and issrrc thc lollo\\,ing

directrons under section 37 of thc Act to cnsLrrc c0mpliatrcc o['

obligations cast upon thc prontotcr as pcr thc function Clrtntstcd to thc

authority under section 34(l):

i. The respondent is directed to pay interest to the complainant

against the paid-up amount at the prescribcd ratc of l0.9S% p a. for

cvery month of delay from thc due date of posscssion t.c,

07.06.201,5 till actual handing over of posscssion or oflcr ol
posscssion after obtaining occupation certi[icalc plLrs two rnonths,

whichcver is carlier, as pcr scction lti[lJ of thc nct of 20](r r.c,trl

with rule 15 of thc rulcs.
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ii. 1'hc respondcnts shall not charge anything from thc comp]ainant

which is not tlte part of tlte flat buycr's agrecmcnt.

iii. 1'he complainant is direc[cd to pay outstanding ducs, il any, aftcr

adjustment of interest for the delayed period and thc respondcnLs

shall handover the possession within a period of two nronrh aftor

receipt ofoccupation certificatc fron] the contpctent aUthority

iv. 'l'he arrears of such interest accrued from due datc of possussrurr r.c

07.06.2015 till the date of ordcr by rhe aurhoriry shall bc paid bv rhc

prornotcr [o tlle alloLtcc within a period ol'90 days tronr rlatc ol thrs

ordcr and intcrest for cvery month ol-dclay shall ilc pald by thc

promotcr to the allottees before 10,r, of thc subscqucnt ntonih as por

rulc 16 (2) ol the rules.

v. 'l'he rate of interest chargeable from thc allottccs by thc pronlotcr, iI
case of default shall be charged at the prescribed ra[c i.c., 10.9S(I) by

thc respondent/promoter which is the sante ratc of intcrcst whiclr

the promotcr shall be liablc to pay the allottccs, in casc of dcfault i.c ,

the delayed possession charges as per scction 2[zaJ of thc Act

36. Complaint stands disposcd of,

37. Irilc bc consigncd to registry.

Datcd: 04.07.2024 wi,Ylrffi2*r^rt
Mcmbcr

IIarya na llcal I.isur tc

Regulatory n uthority,
C u rugra nt

Conrolrrnr no 4i2l o) 2t)1 \,l
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