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1. l\4r. Raj Xumar Batra
2. Mr Deepak Batra
Both R/o: - H.No-294, sector 9,
Panchkula, Haryana.

Versus

M/s New Look Builders and Developers P!,t. Ltd.
Registered Office ah. liirst floor
'lhe Great Eastern Centre-70, Nehru Place,

Behind l[CI lower, New Delhi 1] 0019.

CORAM:

ShriAshok Sangwan

APPEARANCE:

Ms Nnchrketa su.i lAdvocate]
Sh. Nitesh Harsh Gupta (Advocate)

. 
ORDER

1. The present complalnt has b€en flled by the complainants/allottees

under section 31 ofthe Real Estate (Regulation and Development) Act,

2016 (in shon, the Act) read with rule 28 of the Haryana Real Estate

lRegulation and Development] Rules, 2017 (in sho( the Rulesl ror

violation ofsectioD 11(4)(a) olthe Actwherein it is inter o/io prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act

Complarnt No. 829 of 20?0

BEFORE THE HARYANA REAL ESTATE RECULATORY
AUTHORITY, GURUGRAM
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ortheRules and regulations made there under or to the allottees as per

the agreement lor sale executed inter s€.

unli and proiect related details

The particulars of unit details, sale considerahon, the amount paid by

the complainant, date of proposed handing over the possession delay

period, itany, have been detailed in the following tabular form:
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tomplarnt No 029 of20Z0

"Avante/woodwinds VERSALIA",

sector-67 A, Gurugram, Haryana.

Regjstered

365 o( 2017

Dated-28.08.2017

FIr 3215, ground floor

(As on page l8 of comPlaintl

ofcomplaint)

otcomplarntl

l4 orcomplain0

1585sq.tt.

(As on page 18

26.17-2014

(As on page 44

26-11.2014

(As on page

Clause 5 POSSESSSI0N
FLOOR

5.1 Subiect to Clause 5 2 inlro ond

Jurther subject to all the buvers of

_l

OF
Ll.

the Flots in the Residential Colony
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bossible within 36 months with
an extended period ol (5) six
months lron date ol execution ol
this Floor buyer agreenent
subject to the rec requiste
building/revised buitdins
plans/other opprovah &
pembsions af the concerned
a thorities, os \\,ell as Fotce
Majeure Canditians os in the

Conplarnt No 829 of2020

making timely payment, the
Company shall endeveour to
complete the development al
Residential Colony ond the Floor as

Agreement including but not
limikd to poynents by the
Buyet(s), in terms hereol the
Conpany shall be entitled to
extension ol time lar conptetian af
constructian of the unt equiwlent
period oI deloy clused on account
oI the rcasans stakd dbo\)e. Na

domages/compensarion sholL lie
against the ComPonY in case al
delay in handing over possession oI
the Unit on ac.ount of the aforesoid
reoson. However, if the BuYeis)
opts to pay in advance oJ schedule,

o suitable deloy noy bea owedbut
the completion schedule sholl
remsin unalfecud Buyet(s) asrees
ond understands that the
construc on wtll conmence on oll

competent outhorities including

necessary opproeals are rece^)ed

t "^ 
k",?,,*::! ::!,,.,1: :id-



*HARER.\
&-crtntcnm,t

E

14.

Duedateofpossessron

ComDlarntNo.829o12020

but not linitecl to Environmen

IEnphasis supplied]

(As on pase 25 ofconpla,nt)

l
ofBBA+6months

*l

26.05.2014

(Calculated 36r
grace period l
Rs.1,18,75,000

(As on pase no .19 of compla,n0

paid by the Rs.38,25,665/

30.07.2019

(As per payment acknowledgment
receipt dated 26.11.2014 on page

46 ofcoInpla,nt)

I

B. racts ofthe complaint

3. The complainants have pleaded thefollowing factsr

I. Ihat the respondent luls Ansal Phalak lnfrastructure Pvt L'mited, a

company registered under the Companies Act, 1956' That 
'n

September 2013, the complarnant visited the respondent office for

inquiry. 'lhe official of the respondent lure the complainant to buv

residential unit in its proiect Avante/Woodwinds VERSALlA Sector

67 A, Gurugram. The respondent promised to deliver possession of

thc unit within three years. Believing the assurances ot the

Surrender r equest vra E_mril

0ccupation certificale

53 ofcompldrn')
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respondent, the complainants booked a unit and made payment

Rs.7,50,000/-on 10.09.2013 and Rs.5,00,000/- on 29.09.2013 v,a

cheques as booking amount.

That a Builder buyer agreement was executed between the parties for

unit no. FF-3215 on 26.11.2014 and Rs 38,25,665/- was pald by the

complainants till 25.11.2014 and the sarne was acknowledged vide

receipt dated 26.11.2074 and an allotment leter was issu€d on

26.71.2014.

That at the time of bookin& the respondent assured to deliver

possession within 36 months from the date ofbooking but the builder

buyer's agreement was executed after oneyear ofthe booking. As per

clause 5.1 of the said buyer's agreement, the respondent had to give

possession up to November 2017.

That the complainants shall be paid back the amount paid

Rs.38,2 5,665/- along with lnterest @ 18% per annum as complainants

does not want to go ahead with the said dwelling because there is

already delay of more than two years as respondent had to offer

possession till November 2017.

That the respondent has not even started the construction over the

project'site till date. The complainants have sent several mails to the

respondeot regarding the delay in construction but respondent did

not pay any attention to the concern ofthe complainant and at last the

complainants sent an e-maildated 30.07.2019 for the cancellation of

the bookingand refund ofthe earnestmoneybut all in vein.

That the complainants requested the respondent for resolving the

matter many t,mes, but the respondent had not paid any heed to the

requests and hence decision ofnot taking the genuine request ofthe

ConplaintNo.829of 2020
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Complain!No.829of 2020

C,

4.

cornplainants is arbitrary and the respondent retused to accede any

demand otthe comPlainants.

R€lief sought by the complainants:

The complainants have sought following rel,efs:

a. Direct the respondent to refund the entire amount paid by the

complaina.ts along with interest

b. Direct the respondent to pay Rs 2,00,000/_ on account ofdamages,

hardships, mental agony pain, suff€ring and harassment

experienced bY tbe comPlainants.

5. On thc date of hearing, the Authority explaired to the respondent

/promoter about the contravent,on as alleged to have been committed

in relation to section 11(4) (a) of the Act to plead guiltv or not to plead

gujltY

D. Reply by the respondent.

6. The respondent has contested thecomplainton the following grounds:

L lhat the name ofthe respondcnt ie., Ansal Phalak Infrastructure Pvt'

l.td.hasbeen changedto New LookBuildersand Developers Pvt l'td'

on 23.10.2020. It is thercfore submitted that the respondent is now

known as "New Look Eurlders and Developers Pvt' Ltd "

Il. lt is humbly submitted that the complaiDants have praved for

directions or reiund under SectionlS U) Act, 2016 of Rs 38'2s'665/-

along with interest to the respondent, which were paid bv (he

complainants towards the allotment ofunit no 4162, ground floor in

the project. It is pertinent to mention that the complainants have

nrade a total payment of Rs.38,2 5,6 58/_ tilldate toward thebasic sale

coDsideration of the unit oul ol total of Rs 1,18,75,000/_ excluding

EDC,IDC charses Plus club members'
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ComDlaint No. S29 of2020

That the complainants approached the respondent and submitted an

application for allotment of the unit in rhe project. ,A flat buyer

agreementwas executed on 20.11.2014 and unit no. 3215 on ground

floor in the project was allotted for a basic sale consideration of
Rs.1,18,75,000/- excluding EDC, IDC charges ptus club members fee

plus interest-free maintenance charges plus servjce charSes.

In terms ofthe flat buyer agreemenr, the respondent was obligated ro

deliver the posseslion ofthe unit to the comptainants within a period

of 42 months from the dare of receiving the sanctjon plan for the

project, subject to timely payment ot dues by rhe complainants and

force majeure circumstances.

Subsequently, the respondent got the project regisrered on

2a-oA.2077, as per the Authority's guidelines and norms, which

mandated respondent to complete the development work oa the

projectwith a revised timeline of Augusr 2020.

That the complainants failed to pay the due instalmenrs as per the

agreed payment schedule. lt is pertinent to menhon here that the

payment schedule was never adhered to by the complainants. lt is

submitted that the non-timely paymenr by the allonees is a major

contribution to the non-tinely delivery of the project.

It is clearly mentioned in the demand letters and the flat buyer

agreement that in case of any delay in payment of the instalments

would amountto breach ofthe rer.ns ofthe flat buyer's aSreement and

the complainants would be liable to pay interest at 24% p.a- for rhe

period of delayed payment. Further, i,t the event the compla,nants

sleeps upon his duty to pay the instalments for 3 years, they do not
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hav€ the right to claim compensation/ interest on the consideration

paid to the respondent

VIII. That the constnrctlon ofthe projec! was dependent upon the amount

ofmoney being received from the booking made and money received

henceforth, in form ot instalments by the allonees. However, it is

submitted that during the prolonged eff€ct ofthe Blobal recession, the

number of bookings made by the prospective purchasers reduced

drastically in comparison tothe expected bookings antlclpated bythe

respondent at the time oflaunch ofthe project. Thaf reduced nunber

ofbookings along with the fact that sev€ral allottees either defaulted

in making payment of the instalment or cancelled booking in the

proiecf result€d in less cash flow henceforth, causing a delay in the

construction work ofthe Project

lX. Furthermore, it is pertinent to state that the proiect is reasonably

delayed because ofthe'force majeurc' situation which is beyond the

conkol of the respondenL Vide clause 5.2 of the floor buyer

agreement, the complainants have agieed and duly acknowledged that

in casethe development of the unit is delayed for any reasons b€yond

the control of the company, then no claim whatsoever by way of any

compensation shall lie against the respond€nt' Therefore' the

complainants have agreed and undertook to waive all his rights and

claims in such a situation.

x. lt is pertinent to state that the project ofthe respondentis reasonably

delayed because of the'force maieure' situation which is beyond the

control of the respondent However, despite all odds the respondent is

making all effons to complete the construction workatthe projectsite

at full pace and is expecting to hand over the possession very soon' J
Page a of20
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once the present situation of pandemic Covid-19' gets over and

situation normalizes. Following important aspects are relevant wh,ch

are submitted for the kind consideration ofthe Authorily:

constructio lt is submitted during the prolonged ellect ol the

globalrecession, thc number ofbookings made by the prosp.ctivc

purchasers reduced d.astically in comparison to the expectcd

bookings anticipated by the respondent at the time oflaunch ofthe

project. That, the reduced number olbookings along with the iact

that sevcral allotlees cither delaulted rn nrakinE payment of drc

instalnrent or cancelled booking, resulting in less cash flow io the

respondent, henceforth, causing a delay in the construction work

comDlaint No. S29 of2020

'the

tbllowing problems which were b€yond the control

respondent seriously afiected the constructio n i

a. Lack ol adequat€ sources of financei

b. Shortage ollabouri

c. ltising manpowerand material costs;

d. Approvals and procedural diffculties.

a. There was an extreme shortage ofwaterir the region which

affected the construction worksj

b. There was a shortage ofbricksdue to restrictions imposed by

the Ministry of Environment and Foreston brick kiln;

lovei! o maior rcle in delavirul the of[er ofpossession
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c. The unexpected sudden de€laration ofdemonetization pol'cy

by the CentralGovernment, affected the construction works

in a serious way for many months. Non'availabjl,ty olcash

in-hand affected theavailability of labours;

d. Recession in the economy also resulted in the availabjlity of

labour and raw materials becoming scarce;

e. l'herewas a shortage oflabour due to the implementation ot

social schemes like the National Rural Employment

Cuarantee Act INREGA) and lawaha.lal Nehru Urban

Renewal [4ission [JNNURM)i

i: Direction by the Hon'ble National Grcen Tribunal &

EIv'ronmental auihoritie( ro ctop the cor\lru( I ron a,livili..

for some time on regular intervals to reduce air pollution in

the NCR region.

Apart from the above, it is relevantto mention here that due to

ihe increase in pollution in National Capital Region, the Hon'ble

Supreme Cou.t of India vide Order dated 04.11.2019 passed in

writ Petition tcirill No. 13029 ol 1985 tttled os M.c. Mehta-

versus-Union ol lndio & Ors" ("writ Petition"l had put a blanket

bank on the construction activities in the Nat,onal CapitalRegion

subsequently vide Ord.. dated 09 12.2019, the Hon'ble Supreme

Court ol India lifted the ban parti:lly i.€. construction activities

ilerc oDly allowed between 6:00 AM to 6r00 PN'I. 1t is pertinent to

mention that due to thealoresaid restraining orders passed by the

Hon'ble Supr€me Courtoflndia allthe construction activjtjes in the

N atio nal Capital Region came toa standstjll, resultantly the prolect

got delayed. The said ban rs completely lifted by the Hon'ble 
r'
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Supreme Court only on 14.02.2020. In past also the construction

was bannedby Hon'ble Courts and Tribunals

Xl. In vi€w of the above facts and circumstances, the demands of the

complainants for a refund oftheamountpaid cannotbe allowed by the

Authority since there is already an e)dsting settlement agreement

between both theparties. Moreover, the complaintis liable disrnissed

lack of jurisd,ction of adjudicate upon the case as the complainants ar€

no longer allottees,n the Project

7. Copies of all the documents have been filed and placed on record. The

authentjcity is not iD dispute Hence, the complaint can be decided on

the basis oftheses undisputtd docum9nts.

lurisdiction of th€ autbority

The Authority observed that it has territorial as well as subject nratt'r

jLrrisdiction to adjudicrte thc present complaint fo thc rcasoDs givcr

E.l. Territorial iurisdtctloD

9. As per notification na. 1/92/zo|?-lTCP dated 14.12.2017 issued bv

Town and Country Planning Department, thejurisdiction oIReall]slatc

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with omces situated in Gurugram. In the present case, the

project in question is situated with,n the planning area of Gurugram

District, therefore this authority has complete territo rial ju risdictio n to

dealwith the present comPlaint

E.ll. subiect matter iurisdiction

10. Sectio. 11[4](a) of the Act, 2016 provides that the promoter shall be

rcsponsiblc to the allottee as per agreement ior sale. Section 11t4lt'r) 
's

reproduced as hereunder:

ComDlaint No. S29 of2020
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(41 The prcnotet shott
(a) be responsible fot all obligotiont resporcibilities and functions

undq the ptuvisions of this A.t ot rhe ru16 ond regulations nade
thereundq of to the allottees as per the agreeneht fot sole, or to rhe
aseciation ofollott@s, os rhe cay nar be, ti dle convelah.e ol olt the
apartnenE, plots or buildingt as the cay not be, to the allottees, ot the
con nor oreos to th. asciotion ol ollott es or th e con peE nt a u thority,
os the .a* nal be;

11. So, in view ofthe provisions ofrhe Ad quoted above, the Aurhority has

compliance of obligntjons by the promoter leaving asjde compensarion

r!h'.h is to be decid.d b) thc adiudicating olficer it pu.su.d by rhc

comPlainants at a later stage.

12 [urth.r, th. Authority has no hitch in proceeding ivith the complainr

and to grant a reliel of refund in the p.esent Dlatter in vrew ol lhe

)udgement passed by dre Hon'ble Apex Court in Newtech Promoters

ond Devetopers Prtvote Llmited Vs State ol U.P. andors. (Supro) o|d
reiterated in case ol M/s Sana Realtors Privote Limited & other Vs

Union of India & ofrreru SLP (Civil) No. 13005 of 2020 decidcd on

12.05 2{)22wher-"in il has heen laid.lown as,,n,l.r:

''tt6. t'ron the schene ol the Act oJ which q detoiled reletenu hos been
mode and tokins note ol powq ol odjudicotion delineoted \|nh the
.esutatory dtthontr ond adju.licarirc ollceL whot lnolty cutb out is
that olthough the Aa indicotes the dkrinct dprcsion, like refund,
'interest , 'penaltr' ahd 'conpenetion , o conlotnt reading of Sections 13
ond 19cleotlynonifens thot when it cones to relund olthe onount,ond
tnterdt an the relund anouna or directins polntent of interest lot
detoyed detivery oI possessioh, ot pendlty ohd interest ther@n, tt k the
resulatory authatir! which hos the power to donine ond deternine the
outcone afa canplainL Ar the sone tine, qhen n cones ta a quettrcn af
*ekins the reliefof odtudging conpenetion ond intsest therean uhder
se.tiohs 12, 14, 1A ond 19 the adjudicating ollcer exclusivelr has the
pawer to detemine, keeping tn view the collective raoding olsection 71
reod wirh Section 72 oI the A.L. i the odtudtdtion under Secttons 12, 14
1a and 19 ather thon conpenytion os enisajed, il extended to the

comPlere tunsdrLrion to decide the complaint regardins non-

ld8( 12 uf20
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odjudicoting olJicer as prayed thot, ih ou iew, no, intend to expan.l the
onbit ond scope oI the poweB and functio6 oI the odjudicad;s ofi.
u n der Section 7 1 ond tho t wou td be against th e h a n da te of t he Act 20 I 6.,,

13. Hence, in view of the authortative pronouncement of the Hon,ble
Supreme Court in the cases menrioned above, the Authority ha! the
jurisdiction to entertain a cornptaint seekjng refund ofrhe amouorand
interest on the refund amouhr

F. Findtngson the oblecrions raised by the respondent:
F.I Obrection regardhg d€lay tn comptetion of construcdoh of

prorect due to force md€ureqridtuorls.
14. The respondenr-promoter raised the conrentionthat the construction of

the project was delayed due to torce majeure conditions such as

demonetization, and the orders of the Hon,bte NGT prohjbit,ng

construction in and around Dethi and the Covid-19 pandemic among

others, but all the pleas advanc€d in this regard are devoid ofmerit. As

per tenns and condjt,ons ofthe said buyer,s agreemen he due dare of
handing overofpossession comes outtobe 26.05.2018. The events such

as and various orders by NCT in view ofweathercondtion ofDethiNCR

region, were for a shorter duration oftime and were nor continuous as

there is a delayofmo.e than three years and even some happening atrer

due date olhandiryover ofpossession. There,s nothing on re€ord that
the respondent has even made an apptication for grant ofoccuparion

cert,flcate. Hence, in view ofaforesajd circumstances, no further grace

period can be allowed to the respondent/builder on account of force-

majeure. Though some allottees may nor be regular in paying the
amount due but whether the interest ofall the stakeholders concerned

with the said proiect cannot be put on hotd due to fautt ofsome otthe
alloftees. Thus, the promoter-respondent cannot be granred any
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leniency lor aforesaid reasons. Ir is well seftled principle that a person

cannot take benefit ofhis own wrongs.

15. As fa. as delay in construction due ro outbreakofCovid-19 is conc€rned,

Hon'ble Delhi High Courr in case titled as rrls Ha tburton Ofrshore

Servlces Inc v/S Veilanto Ltd, & Ant, bearing no, O.td. p (t) (Conn.)
no. a8/ 2020 and t.As 3696.3692/2020 dared 29.05.2020 has

69. The pdst non.perfomance ol the Cottmctor con^ot be condoned due
totheaOVlD la b_kdownl, i,tdt.h 2O2O in lnd,o fb"Coatroctat wa\ h
b.eo. h stnrp kp.eqb 2Al9.Oppoftnnii5wete g^"a to the Londo.ra.
b cu.e rhe sane repeotedu, D.tpitefie sdne, the Contractot cout(l hot
conplete the Proiect. The oLtbreak olo pandeni. annot be ued os ond se lat ron pethmonce ol a co.toct hr which the deodtins were
ntu.h behre the outb@k i6e[_,

16. The respondent was liable to comptete the construction ofthe project

and the possession of the said unit was to be handed over by

26.05.2018 and the respondent is claiming benefft of tockdown wh,ch

came into effect on 23.03.2020 whereas the duedate oihandingoveroi
possession was much prior to the event of outbreak of Covid-lg
pandemic. Therefore, rhe Authority is of rhe view that outbreak of a

pandemic cannot be used as an excuse for non, performance of a
contract for which the deadlines were much before rhe ourbreak itself

and tor the said reason, the said time period is not exctuded while

calcuhring the delay in hdnding over possession.

G. Flndlngson the rellef sought by the complaiDant.
G.l. Direct the .espondent to retund the enttre amount atong with

interest
17. ln the present complaint, the complainaDrs intends to wfthdraw from

the projectand are seeking return oftheamount paid by rhem in respect

oasub,ect unit along with interesr. Sec. 18(1) ofthe Act is reproduced

below for ready reference:



'Section fi: - Retutu oJ anount oul compdsotion
18(1). fthe pronoter laits to cohptete or is unabte to sive pasession ol an
o portnent plot, or bu i I di n 9..
(o)in occordonce with the terns olthe oseenentlor ete ar. os the cae

na, be, duly conpleted br the date spectfed thete;n; at
(b)due to discontinuonce ol hit bunne$ as o developet on oraunt aJ

suspension at .evocation of the registorion undet thk Act or fot ony
atherreasoh.

he sho be liobte on dmon.l tothe o ott es,incasetheollotteewkhes
ta eithdrow Iron the project, qithout prejudice to ony other tenedy
ovarlable, to rctun the atuount receive.l by hin in respect ol that
oponmenL ploa buil.ling, as the crse may be, with inte.est ot such
rate os noy be prevribe.l in chjs beha[ inclrding conpensotion in the
nanner os provided under thls Act:
Prcvided that where on allotte d@s not intend ta withdraw frcn the
p.aject, he sholl be poid, br the prcnoter, interest Io. ever! nonth oJdeloy,
till the handinp ovet ofthe pasession, ot srch rote os ndj be prescribed

(Enphosis suppiied)
18. Claus. 5 of the buyer's agreement provides for the handing over of

possession and is reproduced belowfor the reference:

"Clouse 5 POSSESSSION Or FLOOR

s ) subj..L ta clouse s 2 )nlta an.l lutther subjeLttaallthe Lryet\.1rhe t:t \h
the Reidenuul Colar, natung trnel!polnent, the contpany shollendercau. to
..tnplete the developnent oI Resdential Colohr antl the Ftoor os potsibte within
36 nonths \|tth an dtq.led perio.l ol (6) six nonths lrcn date ol
ekcution oI this Floot buyer ogreendt suble.t ta the rec tequLne

lJrtldihg/relivdbuildingpla,y'othetopptovols&pe.ntsston5olthecohcetn.d
a u r hon t 6, a s ve I I a s 11o rce Maj.u te Con di tloh s os nl t he Agte cn cnt, C ttli t dk'
& Asrcen)ent t^cludthg but nor linited to poyments by the Duy{(t, tn tern\
hereoj The canpory sholl be entitled to exrension oI tine Jot.o,nphdon ol
connructton al the unir equirotent petiod oldeloy cdusetl an uccuunt ulthe
tean s stared abave. No ddim by wa! of dohag*/.onPensd.on shall he

asolnstthe cotnpony tn .o\e oJ ttelay itt han.lins oret passesionolthe tlnnnn
a@unt of the dforel nl rcovn Ho||etet il the Brlt, l') opt\ ta p.y n atra\t (
ols.hetlula, u sutabledeta! no! beollawed buttheconpleton \chedule rhrtt
rctnoih unolkded Btre4s) asrces ond ude.notut! thot the constrLcttan wtt
cotnne ce on all necesso.t approvals ore received l.on thc canctne,J

ourhonties and conpetentoutharitiesincluaing but not lnniftd ta Envnonntent

ComplainiNo.329of 2020



19. Admissibility of grac€ perlod: The promoter has propos€d to hand

over the possession ofthe apartment with,n a period ol36 months with

an extended period of [6] six months from the date of execution ofthe

agreement. The due dat€ of possession is calculated from the date of

execution of asreement ,.e., 26.11.2014. Tl\e period of 36 months

expired on 25-11.2017.In the present matter the flat buyer's agreement

incorporates unqual,fied grace period /extended period of6 months ,n

the possession clause. Accordlngly, the grace period of 6 months is

allowed to the promoter being unqualified. Therefore, the due date of

possession comes out to b e 26.05-201A.

20. Admissibility ofreftrnd along with prescribed mte ofhterest The

complainants are seeking refund the amount paid by them along with

interest prescribed rate of interest as provided under rule 15 of the

rules. Rule 15 has been reproduced as underl

Rute 75, Prescnbe.l rutc oJ intqesa- lPtuiso to section 12, *.aioi 7a
an t sub-section (4) an l Nbsecdon (7) d s..rion 191
(1) Far the pwp^e oJ pi*lso to s@tion 12; *ction 7g ond subrectiohs

(4) ond (7) of secnon 1, th. "inter.st ot the tote pres*ibed" shott be

the State Bonk ol lndio highqt notginal cost of lending rote +2%

Provnled thot in cose the Stat Bohk oIlndjo noryinol cost ol
lehdins mte (MCLN ie not in usq, it shall be rcPlace.l b! such

benchnotu tendks ;n6 whict, tte tml, Eonk of tndio nay ix lron
tine ro tine for lentng to th. scne\) ptblic

21. The legislature in its wisdom in the subordinate legislat,on under the

provision of rule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and ifthe said rule is tollowed to award the interest, it will

ensure uniiorm practice in allthe cases

22. Consequertly, as per webste of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost oflend,ng rate (,n short, MCLRI as
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on date i.e.,03.07.2024 is 8.95y0. Accordingly, the prescribed rate of

interestwill be marginal cost ol lendirg rate +2% i.e.,10.95%.

On consideration ofthe documents available on record and submissions

made by both the parties regarding contraventior ofprcvisions of the

Acl the Authority is sarisfied that the respondentis in contravention of

the section 11[4][a) ofthe Act by not handing over possession by the

due date as per the agreement. ln the present case, the complainants

booked a unit with the respondent in its projest "Avarte/Woodwinds

VERSALIA" situated in Sector-67 4 Gurugram, Haryana. The

complainants were allotted a unit bearing no. FF-3215 on the ground

floor admeasurins 1585 sq.ft. area vide allotment letter dated

26.11.2014. Thereafter a flat buyer's agreement was executed between

the complainants and the respondent on 26.11.2014. Therefore in vlew

of the above, by virtue of clause 5 ofthe flat buyer's agreement dated

26.11.2014, the possession of the sub,ect unit was to be delivered

within a period of 36 months from th€ date of execution of th€ flat

buyer's agreement Therefore, the due date ofhanding over possession

is calculated lrom the date olexecution oa agreement i.e., 26.11.2014.

The period of35 months expired on 26.11.2017. As far as grac€ per,od

is concerned, the same is allowed for the reasons quoted above.

Therefore, the due date ofhanding overpossession is 26.05.2018

It is pertinent to mention over here that even after a passage of more

than 10 years neither the construction is complete nor rhe ofier of

possession of the allotted unit has been made to the allottees by the

respondent/promoter. The Authority is of the view that tlle allottees

cannot be expested to wait endlessly for taking possession ofthe unit

which is allotted to them and for which they have paid a consid€rable
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amount of money towards the sale consideration. Further, the Autho.ity

observes that there is no documentplaced on record from which it can

be ascertained thatwhether the respondent has appl,ed tor occupation

certificate/part occupat,on certificate or what b the status of

construction ofthe project. In view of the above_mentioned facts, the

allottee intends to withdraw from the project and are wellwithin the

right to do the same in view ofsection 18(1) ofthe Act, 2016.

25. Further the Hon'ble Supreme Court of lndia in the cases o/ f{ew,ecn

Promoters atil Developers Privatc Llmlted vs Saate oI U.P ond Ors.

(supm) retterated in cose of M/s Sand Realtors Private Llmited &

other Vs Unton of tndio & others SLP (Clvl) No. 13005 ol2020 decided

on 12.05.2022. observed as under: -

'zS rhe unquatiled risht oJ the allottee to seek refund relercd Under

sdton 18t1)(o) ond section 1e(4) ol the Act is not depe^dqt on onv

contngencies ot snpulotions thercaf- lt appeo5 that the legis]oture hos

conrioudy providetl thb right of.efund on denond as on uncandinonol
abdute ight to the otlott*, I th. pronotet faik to give posesrcn ol the

opo.tneha plot ot buildt g vithin the tike slipuloted under the terns al
the osreenent rcsdtdts oJ unforcs@n evehs or stov odeB oI the

Court/fribuhal, ||hich is i^eith.t voy notdtttibutoble to the dllattee/hone
buyet, the prcnote. is under on abllgation ta refund the anount on denohd
sith interctt at rhe rcte p6cnbed by tle Stote Governneht inclldtnp
conpehetion in the nannet provid.d un tu the Act wth the prav$ that il
the a Uottee does not sish to withdtue lron the Proje d he sho ll be enritkd

Iot interest for the pcriod of dela! till handing @er possession at the rate

26. The promoter ,s responsible for all obligations, responsibilities, and

functions under the provisions of the Act o12016, or the rules and

.egulations made thereunder or to the allottees as per agreement for

sale under section 11(41(a). The promoter has failed to complete or is

unable to give possession ol the unit in accordance with the terms of

asreement lor sale or duly completed by the date specified therein.
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Accordingly, the promoter is tiable to pay the a ortees, as they wishes ro

withdraw from the project, wthour prejudice to aDy other remedy

available, to reru.n the amounr received in respect of the unit with
interest at such rate as may be prescribed.

27. Accordingly, the non-compliance of the mandate contained in section

11(41(a) read with section 18(1) orrheActon the part otthe respondent

is established. As such, the complainants are enritted to refund oi rhe

entire amount paid by them at the prescribed rate of interest i.e., @

10.950,6 p.a. [the State Bankoftndia highesr marg,nal cost oflending rare

(I\4CLR) appl,cable as on dare +2%) as prescribed under rule 1s ofrhe
tlaryana Real Estate (Regulation and Developmentl Rules, 2017 arom

the date of each payment till the actual date of refund of the amounr

w,thinthe timelines providedin rule l5ofthe Haryana Rutes 2017 ibid.

F.Il. Direct the respondent to pay Rs.2,00,000/- on account of damaBes,

hardships, mental agony paln, suffering and hamssment

exp€rienced by the complalnants.

28. The complainants are seeking the above mentioned retief w...t.

compensation. Th€ Hon'blesupreme court ofrnd,a in civilAppealnos.

6745-6749 ol2O2l tltled as M/s Ne$tech promoters ond Developers

Ltd. V/s State oJ UP & Ot5"(supro, has held that an allotree is enritled

to claim compensat,on and litigation charges under Sections 12, 14, 1B

and Section 19 which is to be decided bythe adjudicaring officer as per

Section 71 and the quantum of compensarion and litigat,on expense

shall be adjudged by the adjudicating otricer having due regards ro the

factors mentioned in Section 72. The adjudicating officer has exclusive

jurisdiction to dealwith the complaints in respecr of compensatio n and
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directions given in this o|der and lailrng which legal consequences
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legal expenses. Therefore the complainants may approach the

adjud,cating officerfor seeking the relielof compensation.

Dir€ctions of the authority

Hence, the Authority hereby passes this order and ,ssues the foltowing

directions under sect,on 37 ot the Act to ensure compliance of

obligations casted upon the promot€r as perthe funcrions entrusted to

the authority under sect,on 34(0 of the Acr:

The respondent/promoter is alirecred to relund the amount of

R\38.2566</ pard b\ rhecomplainanr\dlongwrlh pre(ribeo,dre

ol interest @ 10.950/0 p.a as prescribed under rule ts of thc rutes

?/ q.iw \(
dents to comply with the

from the date ofeach paymenttill the dare ofrefund ofrhe deposited

30. Complaint staods disposed ot

31. Fil€ be consigned to registry.

Gurugram

I


