o HARERA

& CURUGRAM Complaint No. 3976 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3976 0f2023
Date of decision - 03.07.2024

1. Renu Yadav

2. Munish Yadav

Both R/0: -10-A, Jubliee Apartments,

Sector-15, Part-2, Gurgaon, Haryana. Complainants

Versus.

M/s. Neo Developers Private Limited
Regd. office: - 32-B, Pusa Road,

New Delhi-110005. Respondent

CORAM:

Shri Ashok Sangwan Member

APPEARANCE:

Sh. Garvit Gupta (Advocate) Complainants

Sh. Venkat Rao (Advocate) Respondent
ORDER

1. This complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made thereunder or to the allottees as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. | Particulars | Details
No. IORA
i -
2 Name of the project { jﬁ:éﬁ ‘Square”, Sector-109, Gurugram,
i e . :{Wﬁ-_
& : K T
2 Nature of the project “ | Gommercial
3. HRERA registered Registered
109 of 2017
Dated - 24.08.2017
4. | DTCP licence “. | Licerise'no.102 of 2008
. = 11|/ Dated-15.05.2008
4. | Unitno. Priority no. -73, Floor-3+

(As on page no. 47 of complaint)

5. Unit area 1500 sg.ftl

(As on page no. 47 of complaint)
6. Buyer's Agreement executed 14.07.2016

(As on page no. 44 of complaint)
7. Memorandum of understanding 14.07.2016

(As on page no. 76 of reply)
8. Possession clause Clause 3 of the MOU
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The company shall complete the
construction of the said
Building/Complex, within which the
said space is locate within 36 months
from the date of execution this
agreement or from the start of
construction, whichever is later and
apply for grant of
completion/occupancy certificate, The
Company on grant of Occupancy
Certificate shall issue final letters to the

| Allottees) who shall within 30 days,

‘Ehareof remit all dues.
ki *'_’34 'ﬁs on page no. of complaint)

Due date of possession i S0

"-:M'.p?.lzﬂw

10.

Assured return

| Clause 4

The Company shall pay a monthly
assured return of Rs.40,500/- -on the
received

total amount
14.07.2016, the monthly

(As-on page no. 79 of reply)
i 8 !

retunL shall be paid to the Allottee(s)
- ttﬁtﬂ;thn commencement of the first
' "-'.+”Ieafse:ufn the said unit.

w.e.f,
assured

11

Assured return paid %' “th
respondent

e | Rs14,40,450 /-
"| (As on page no. 64 of reply)

12.

Total sale consideration

Rs. 47,25,000/-
(As on page no. 92 of reply)

13.

Total amount the

complainant

paid by

Rs.51,83,863/-

(As alleged by the complainant)

14.

Reminders sent by the respondent

02.05.2017
22.01.2020
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30.10.2020
05.11.2020
15.09.2021
29.06.2022
(As per annexure R-2 of reply)

15. Final reminder cum cancellation | 29.06.2022

e (As per annexure R-3 of reply])
| 16. | Lease deed 124.07.2020
bt @.sun page no. 116 of reply)
gt { A |
17. | Addendum toleasedeed . | 21.04,2022 |
: Ay 1
~|.[Ason page no. 129 of reply)
i —]
18. | Occupation certificate “ | Not received
19. Offer of possession Not offered

B. Facts of the complaint |

3. The complainant has made the following submissions: -
i J

I. That the complainants aresm}pjeﬂaw abiding and peace-loving
persons and the respondent is a company incorporated under the
Companies Act, 1956. k s i

[I. That the respondent offered units in, the project known as ‘Neo
Square’' situated in Sector-109, Gurugram, Haryana. That the
complainants received a marketing call from the office of the

respondent in the month of April, 2016 for booking in the said
project of the respondent. The marketing staff of the respondent
painted a very rosy picture of the project and made several

representations with respect to the innumerable world class

facilities to be provided by the respondent in its project. The
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marketing staff of the respondent also assured timely completion
of all the obligations of the allotment. The respondent also assured
that it would diligently offer assured return on the amount paid by
the complainants till the commencement of the lease and
thereafter the possession of the unit would be handed over and
lease rentals will be given.

That the complainants induced by the assurances and
representations made by the respondent, decided to book a unit in
the project. On the basis; ﬂf thg representatmns made by the
respondent and on its demand “the complainants made the
payment amounting to Rs:44,43,863/-. It is pertinent to mention
here that the respondent failed to issue receipt towards the part-
payment of Rs.5,50,000/- which was paid by the complainants. The
complainants had issued cheque of Rs.5,50,000/- to the
respondent and the same is evident from the fact that the
respondent have m‘arkm{iiﬁsﬁufﬁci_al--stémp on the photocopy of the
said cheque. However, the respondent has misplaced the said
cheque and has been demanding wrongful interest on the said
amount.

The respondent provided the complainants with a copy of the
agreement. After going through it, the complainants realized that
the provisions in the agreement were wholly one sided, unilateral,
arbitrary, illegal, unfair and biased in favour of the respondent and
were totally un-balanced and unwarranted.

The complainants repeatedly requested the respondent for

execution of the agreement with balanced terms. During such
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discussions, the respondent assured that no illegality whatsoever,
would be committed by them and the terms would be as
prescribed under the provisions of RERA Act, 2016. The
respondent/promoter refused to amend or change any term of the
pre-printed agreement and further threatened the complainants to
forfeit the previous amount paid towards the unit if the agreement
was not signed and submitted. The complainants signed the
agreement on 14.07.2016.

VI. That a Memorandum of Undei’*standmg (MOU) was executed
between the respﬂndent-ja:ié ::EH_;%:-Eﬁmplainants on the same date
and as per clause 4 of the MOU, the total basic sale consideration of
the unit was 115.4?,25;000{—'-ﬁﬁd"é'ﬁ"amuunt of Rs.44,43,863 /- had
already been paid by the complainants. The respondent had
categorically assured at the time of the booking that it would be
diligent in making payments towards the assured return and in
adhering to its contractual obligations. As per clause 4 of the MOU,
it was agreed that the respondent.-would pay monthly assured
return of Rs.40,500/- on the totalamount received with effect from
14.07.2016 till the 'cnmi.:méhc'erﬁ-‘ent' ‘of 'first lease. The relevant
portion of Clause 4 of the MOU is reproduced hereunder:-

“4, The Company shall pay a monthly assured return of Rs.
40,500/~ (Rupees Forty Thousand Five Hundred Only) on the
total amount received with effect from 14t July 2016...The
monthly assured return shall be paid to the Allottee(s) until the
Commencement of the first lease on the said unit. This shall be
paid from the effective date”
VI. Furthermore, it was also agreed vide clause 7(a) of the said MOU

that the responsibility of assured returns to be paid by the

company would cease on commencement of first lease and
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thereafter the allottee would be entitled to receive lease rentals.
Clause 7(a) of the said MOU is attached herewith:-

“7(a). That the responsibility of assured returns to be paid by the
Company shall cease on commencement of the first lease of the
said unit whereupon the Allottee(s) shall be entitled to receive
the lease rentals.”

That thereafter, the respondent vide its letter dated 30.03.2017
intimated the complainants that unit no. 373 on 3¢ floor has been
allocated to them and vide the said letter demanded payment of an
amount of Rs.2,48,100/- towards the VAT charges. The said
demand of VAT charges wasq;aaplﬁtely illegal and the same was
contested by the cumplainal_i!:s,’ﬂ'_{‘il_e respondent in order to justify
its illegal demands senta copy uf_tﬁe*nntiﬁc»atiun and assessment
order under Haryana VAT Act, 2003 The respondent vide its email
dated 15.05.2017 admitted that the assessment order on the basis
of which certain VAT charges were raised were not related to it
and was sent only for reference, However, despite such admission,
no heed was paid and the Géri‘[]'ﬂa"inants were constrained to make
the payment towards the VAT eharges strictly under coercion and
threat of levy of additional i:l,;leg-"al charge of 18% interest. However,
it was assured by the I;ES}iﬂn-dE!ilt that no further VAT charges
would be demanded by the respondent. Since the said payment is
illegal and could not have been demanded, the complainants are
entitled to and are claiming the said amount of Rs.2,48,100/- along
with interest.

That respondent kept on making delayed payment towards the
monthly assured return till June, 2019. Some of the cheques issued

were even dishonoured. It was assured and promised by the
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representatives of respondent vide its letter dated 18.12.2019 that
the said amount would be adjusted along with interest at the time
of possession, It was also stated that the said payment could not be
made as it had become illegal for it to withdraw the funds from the
bank account and that its auditors are refusing to approve the
withdrawals from the project account for the purpose of meeting
the commitments of the interest payments.

That as per clause 3 of the MOU, the possession of the unit was to
be handed over within a pe:l’iud hﬂf 36 months from the date of
execution of the 1greement. The relevant portion thereof is
reproduced hereunder:- .

“3..The company shall complete the construction of the said
Building/Complex, within which the said space is located within
36 months from the date of execution of this Agreement or from
start of construction whichever is later and apply for grant of
completion/Occupancy certificate.”

Thus, the due date to hand over the possession as per the terms of
the MOU was 14.07.2019. The complainants visited the office of
respondent in January, 2020 ‘to  enquire about the date of
possession and pending paymentof the monthly assured returns. It
was informed that the "pﬂ's.sessfhﬁ of the unit would soon be
handed over along with adjustment of the delayed payment
interest and monthly assured rentals. However, the assurances of
the respondent turned out to be incorrect. Vide its payment
request letter dated 22.01.2020, the respondent demanded
Rs.3,13,604/- from the complainants on account of VAT
outstanding charges. No information or intimation was given by
the respondent as to how and why such charges have been

demanded. The complainants met the representatives of the
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respondent and informed them that the said illegal demand would
not be paid by them. The respondent assured that the said illegal
demand would be revoked by it. However, no steps as on date has
been taken by the respondent to revoke the said illegal demand.

XII. That the respondent once again intimated to the complainants vide
its email dated 09.04.2020 that the performance of the respondent
to make payment towards the monthly assured return has been
impacted on account of certamfreasons and vide email dated
11.09.2020, intimated to themmﬁlmnants that the leasing process

of the project in question has started

XII. That the respondent mfurmed thE complainants vide letter dated
01.02.2022 that the respuﬁdent ‘had applied for the grant of
occupation certificate in 2021 and on account of certain reasons,
the same was not granted and that it had withdrawn the
application. Moreaver, it was also sﬁab&d that after getting the
occupation certificate, the respondent would immediately offer the
possession. The respondent threatened the complainants vide
letter dated 29.06.2022 to ;aﬂc@ their allotment on the pretext
that they have defaulted:"'iﬁ- rﬁaléng ibayments towards the dues
illegally levied upon them by the respondent.

XIV. The respondent vide its email dated 29.08.2022 yet again clarified
that the assured return would be adjusted by it at the time of
possession as per the agreement signed between the parties and
the same would be settled within a months’ time post possession
tentatively. It was also informed to the complainants that the lease

has been signed and registered with the tenant and the amount of

¥
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XV.

XVL

XVIL

lease rent would be payable to the complainants under the MOU. It
is pertinent to mention herein that till date, no Occupation
certificate has been received and hence the lease deed, if any,
signed, is null and void. Any unit can be occupied and be put on
lease for occupation only after the grant of Occupation certificate
by the concerned departments.

That the respondent has misused and converted to its own use the
huge hard earned amounts rgﬂ;eiwgd from the complainants and
other buyers in the project mal;utally illegal and unprofessional
manner and the respondent ﬁiﬁfi’éast bothered about the timely
finishing of the project and delivery. of possession of the unit in
question to the complainants as ﬁEr the terms of allotment. The
respondent has deliberately, mischievously, dishonestly and with
malafide motives cheated and defrauded the complainants.

That the complainants apprehend that the respondent would
illegally and unilaterally alter the allotment by creating third party
rights. The said strong apprehension-is based on the fact that the
representatives of the re’;paﬁ@edﬂé‘ }'i"a\qf: been issuing threats to the
complainants that in case the ‘complainants don't accept the
unilateral reasoning given by the respondent then it would allot
the unit in question to a third party and would allot an alternate
new unit to the complainants on some other floor.

That the respondent is enjoying the valuable amount of
consideration paid by the complainants out of their hard earned
money and the complainants realizing the same demanded delayed

possession charges from the respondent/promoter. But a week
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ago, the respondent has in complete defiance of its obligations
refused to hand over the possession to the complainant along with
delayed possession charges and assured return leaving them with

no other option but to file the present complaint.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

i.  Direct the respondent to n1ake_pqyment of delayed interest on the
amount paid from the due &at&ie 14.07.2019 till the date of
actual handing over of pﬂsséﬁfﬁﬁ# 2 months.

ii. Direct the respondent to make payment towards the assured
return from March 2019 ﬂnpﬁar&gﬁlf the commencement of first
lease and thereafter, lease rentals.

iii. Direct the respondent not to terminate the allotment of the
complainants or  create third party rights on the allotted
unit/space.

iv.  Direct the respondent.not to chang'e-i:l‘ie allotted unit.

v. Direct the respondent to régpkeithe demand letter dated
22.01.2020 and no to charge VA'f‘

vi. Direct the respondent to refund Rs.2,48,100/- paid by the
complainants towards VAT charges in the year 2017.

vii. Direct the respondent to demarcate the unit in question and
handover possession in habitable condition after the obtaining
the Occupation certificate.

viii.  Direct the respondent to not charge interest on the amount of
Rs.5,50,000/-.
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5. On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4) (a) of the Act to plead
guilty or not to plead guilty.

D. Reply by the respondent.

6. The respondent has contested the complaint on the following

grounds:

A

I. That the respondent have issﬁﬁﬁ?ﬁﬁmand request/reminders to the
complainants to clear the uutstaﬂding dues against the booked unit.
However, the complainants dglayed the same for one or the other
reasons. In fact, after a point ﬁﬁme they started defaulting in
clearing the outstanding dues. Several demand letters were iss ued to

the complainants as follows:

02.05.2017 | Against Administrative | Rs. 2,48,100/- |
Charges
22.01.2020 J’-‘Lgainst..'JAT,ﬁm;unt Rs. 3,13,604/-
'30.10.2020 Reaner’-T_ ggmst‘.a’ﬁT Rs. 4,00,973/-
Amount: E ¢
05.11.2020 Final Reminder | Rs. 5,40,629.60/-
15.09.2021 Reminder -2.against VAT | Rs. 3,39,807.47/- Tl
amount
39062022 | Remnder for clearing | Rs. 1,211,775/-
outsianding  payments
towards
| unit/Cancellation Letter |

I Itis particularly mentioned, that vide letter dated 29.06.2022 last and

final opportunity was provided to the complainants to clear the

v
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11

V.

outstanding dues amounting to Rs.1,211,775/- on or before the
15.07.2022. However, the complainants intentionally and
deliberately failed to clear the dues as per the demand letter. It
further pertinent to mention that vide the same letter, the
respondent made it very abundantly clear that in case of failure to
clear the outstanding dues within the time stipulated, the allotted
unit shall be treated as cancelled from the next day following the last
date of payment. 3

It is to be noted that the cumpiainants miserably failed to comply
with the payment plan and remlt fhe outstanding dues on time as and
when demanded. As per the records;the complainants had only paid
Rs.46,80,863 /- against the total sales consideration of Rs.60,99,542/-
It is to be noted that there lies an outstanding due of Rs.14,18,679/-
which is to be paid by the complainants against the unit.

It is a matter of fact, that time was essence for making the respective
payment. As per the agreement, the . complainants were bound to
make the outstanding payment time. Inspite of being aware of the
payment plan, the complainants failed to pay the outstanding dues on
time. That though the complainants have cleared the basic sale price
however, they are still liable to pay -ﬁil other charges such as VAT,
interest, registration charges, sefurit}r deposit, duties, taxes, levies
etc. when demanded.

It is humbly submitted that the respondent is raising the VAT
demands as per government regulations. That the rate at which the
VAT amount is charged is as per the provisions of the Haryana Value

Added Tax Act 2003. That the respondent has not availed the
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Amnesty Scheme namely, Haryana Alternative Tax Compliance
Scheme for Contractors, 2016, floated by the Government of Haryana,
for the recovery of tax, interest, penalty or other dues payable under
the said HVAT Act, 2003. It is noted herein that the complainants are
liable to pay the VAT demands as the respondent has not availed any
amnesty scheme.

It is further submitted that the demand of VAT is done as per Clause

11 of the Buyer's Agreement. The aforesaid mentioned clause clearly

] "_n--.l':‘: !

states that the Allottee is liable to pay interest on all delayed payment

R s T
of taxes, charges etc. The said clause is reiterated below for ready

J..‘ v

reference: i o

“That the Allotee agrees to pay all taxes, charges, levies, cesses, applicable
as on dated under any name ortatégory/heading and/ or levied in future
on the land andj/or the said complex and/or the said space at all times,
these would be including but not limited ta GS; Development charges, Stamp
Duties, Registration Charges, Electrical Energy Charges, EDC Cess, IDC Cess,
BOCW Cess, Registration Fee, Administrative Charges, Property Tax, Fire
Fighting Tax and the like, Thesé shall be paid on demand and in case of
delay, these shall be payable wftﬁjﬂmm"st by the Allottee”.

It is submitted that the as ;},ar.__['lla‘,,us__e 3.of the 'MOU’, the respondent

was obligated to complete the ;ji:u.nﬁtmctinn- of the said complex
within 36 months from the date of execution of the MOU or from start
of construction, whichever is later and apply for grant of
Completion/Occupancy Certificate. Clause 3 of MOU is reproduced

hereunder for ready reference:

o

s The Company  shall complete the construction of the said
Building/Complex, within which the said space is located within 36 months
from the date of execution of this agreement or from the start of
construction, whichever is later and apply for grant of
completion/Occupancy Certificate. The company on grant of Occupancy
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VIIL

1X.

X1

HARERA

Completion/Certificate, shall issue final letters to the Allottee(s) who shall
within 30 (thirty) days, thereof remit all dues”.

It is submitted that as per clause 5.2 of the Agreement the
construction completion date was the date when the application for

grant of completion/occupancy certificate was made.,

“5.2. That the construction completion date shall be deemed to be the date

when the application for grant of completion/occupancy certificate is
made”,

Accordingly, the due date of delivery of possession in the present
case is 36 months + 6 nmnths-[grace period) to be calculated from
25.08.2016, and the due date,gﬁﬁ;ﬁﬁéessiﬂn in the instant case comes
out to be 18.09.2020.

That the complainants have ﬁil:éﬁ ‘to-provide the correct/complete
facts that they are investors and not allottees. It is submitted that the
complainants with the intent to/invest in the real estate sector as an
investor, approached the respondent and inquired about the project
i.e, “NEO SQUARE'", situated at Sector-109, Gurugram, Haryana being
developed by the respondent. That after being fully satisfied with the
project and the approvals thereof;the complainants decided to apply
seeking allotment of Priority No. 73, -fﬁdmeasuring 500 sq. ft (Super
Area) on the 3rd floor, food court of the project having a basic sale
price of Rs.47,25,000/- and opted for. the.Down Payment Plan - AR
(Assured Return Plan).

That since the complainant had opted for the Investment Return Plan,
a Memorandum of Understanding dated 14.07.2016 was executed
between the parties, which was a completely separate understanding
between the parties in regards to the payment of assured returns in

lieu of investment made by the complainants in the said project and
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XIIL.

XIIL

XIV.

HARERA

leasing of the unit/space thereof. It is pertinent to mention herein
that as per the mutually agreed terms, the returns were paid from
14.07.2016 till the commencement of the first lease. It is also
submitted that as per clause 8 of the MOU, the complainants herein
had duly authorised the respondent to put the said unit on lease.

That by no stretch of imagination it can be concluded that the
complainants herein are “Allottee/Consumer.” That the complainants
are simply investors who approached the respondent for investment
opportunities and for a steady assured returns and rental income.
That the same was duly agreed E:efﬁi.re&n the parties in the documents
executed therein. R i |

It is also pertinent to mention that the buyer-agreement was executed
on 14.07.2016. It is submitted that the respondent was always
prompt in making the payment of assured returns as agreed under
the MOU and the same had been paying the committed return of
Rs.40,500/- for every month to the without any delay. It is to note,
that as of 2019, the complainants herein had already received an
amount of Rs.14,40,450/- as assured return as agreed. However,
post-July 2019, the respondent could not pay the agreed assured
returns due to the prevailing legal position w.r.t. banning of returns
over unregulated deposits post the enactment of the BUDS Act.

It is further submitted that the first lease of the premises wherein the
unit is situated has already been executed on 24.07.2020. Thereby,
the respondent has duly fulfilled its obligations of execution of the
first lease in terms of the MOU. After the commencement of the first

lease, the respondent has duly intimated the complainants vide letter

Page 16 of 45



2 GURUGRAM Complaint No. 3976 of 2023

XVI.

HARERA

dated 01.10.2020 and various telephonic conversations regarding the
same. The respondent further sent a letter for assignment of lease
form to the complainants to come forward to sign the lease
assignment, as had been agreed in the MOU. However, the
complainants did not come to sign the lease assignment and
therefore failed to fulfil his part of the obligations.

It is also pertinent to mention herein that in the Memorandum of
Understanding, there was never any. pre-condition of obtaining the
Occupation Certificate for the.'inﬁ-iﬁtjon to lease. The respondent has
already executed the first le_asé‘; dEédand duly sent the invitation to
lease to the complainants:with reminders; as per the terms of the
MOU. However, the complainants failed to come forward.

It is most humbly submitted that it is an established practise in the
real estate sector, wherein the promoter executes a lease deed with a
lessee for a future project even before the completion of the said
project. In fact, there is no bar by any statutory provision on entering
into such understanding. -There have-been numerous such instances
where renowned developers have adopted such a practise. Few of
such instances/ are reproduced herein, which will also prove that it is
legally valid to lease out a premises before the completion of the

project:

a. That the real estate firm “Embassy Group’, one of the leading
commercial real estate developer in its statement released on
08.08.2018 said it shall develop a 11,00,000 sq. feet. built to suit
facility "Embassy Tech Village" project in Bengaluru in phases,

with the first phase expected to be delivered by the first quarter
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of 2021. In the same statement it was also mentioned that they
have signed a long-term lease agreement with JP Morgan for
commercial office space at the same project. It is noteworthy
mention here that the said statement was released by the
Embassy Group on 08.08.2018, when the project was under
construction and the expected date of delivering the first quarter
was 2021.

b. Similarly, the Embassy Office Parks REIT leased 1.8 million sq. ft.
across 25 deals including a 5,50 lakh sq. ft. pre-commitment
from JP Morgan at Lmbassy'reth Village in the June quarter of
2022. Hence, it proves that the executing a lease deed before the
completion of the project is valid in the'eyes of law.

c. In a news article it is stated that-Real Estate firm DLF has leased
nearly 3,00,000 sq. ft. office space to three companies in
Gurugram. Majority of the space has been taken at DLF
Downtown, an upcoming project in Gurgaon. It was further
stated that the leasing is part of these company's expansion plan
once the current Covid-19 situation stabilises. The building
where space has been taken is under construction and is
expected to be ready by December 2021,

d. In another article, Embassy Group stated that it has leased
85,000 sq. ft. of office space to automotive software company
Acsia Technologies at Embassy Taurus TechZone (ETTZ) in
Trivandrum in April 2022 before the completion of the Project

which is scheduled for handover in April 2023.
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It is most humbly submitted that as per the mutually agreed terms
between the complainants and the respondent, the payment of
assured returns was to commence from August 2016 till the
commencement of first lease. However, the Banning of Unregulated
Deposits Schemes Act, 2019 [hereinafter referred to as "BUDS Act’|
came into force in 2019 and therefore the respondent was
constrained to cease all payment pertaining to Assured Return to all
its allottees who had opted for the same from 2016.

That as the complainants in the present complaint are seeking the
relief of Assured return, it is pé;ﬁnem to mention herein that the
relief of assured return is not maintainable before the Authority upon
enactment of the BUDS Aet. That any direction for payment of
assured return shall be tantamount to violation of the provisions of
the BUDS Act.

It is pertinent to note herein that the Agreement and the assured
return agreement both contain rights and obligations of parties
which are not identical of ear:h other. Therefore, both these
documents cannot be treated as a single. document enumerating the
same rights and obligations

[t is submitted that as per the agreement, the completion of the said
unit was subject to the midway hindrances which were beyond the
control of the respondent. And, in case the construction of the said
commercial unit was delayed due to such ‘Force Majeure’ conditions,
the respondent was entitled for extension of time period for
completion. It is to be noted that the development and

implementation of the project have been hindered on account of
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several

:ci' Li E .'
e s
[1. [07.04.2015

orders/directions

National

Tribunal had directed
that old diesel
vehicles (heavy tlr"

be permitted éna!,ypnw b #

the roads of hl'iCRu !

Delhi. 1t has further
been i;i,i:e::ted by virtue

of i:i‘l‘.i_!l aforesaid order
that all the registration |
authnﬂ:r,ms- in 'tthStqte
of Ilar_vanar l..l!J amj NCT

Delhi wou Id

vei-uctes mﬂre than 10

years old and _wGﬂJd:.

also file the list of
vehicles before the
tribunal and provide

the same to the police
and other concerned

authorities.

_ na::vf'ﬂ
register an,y 5d1ESe B

Complaint No. 3976 of 2023

passed

of
2015
light) more ﬂlﬂnaﬁ?

.' 7t of Ari,

2015 to 6
May,

by

authorities/forums/courts as has been delineated here in below:

various

The afu_resaid

ban affected the
supply of

materials as most

raw

of the

contractors/buildi

ng material
suppliers  used
diesel vehicles
more than 10
years old. The
order had

abruptly stopped

movement of
diesel vehicles
more than 10
years old

which are
commonly

used in
construction
activity. The
order had
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completely
hampered
the construction
activity.
19t July | National Green | Till date the | 30 The directions of
2016 Tribunal in 0.A. No. | order in | days NGT were a big
479/2016 had directed | force and no blow to the real
that no stone crushers | relaxation estate sector as
be permitted to operate. ;':lj_as been the construction
unless they ﬁﬁﬁg;ﬁli@ven to this activity majorly
consent from the S_t'at&l eﬂ;é‘ﬁ't requires  gravel
Pollution ' Cuntmlk'} : produced  from
Board, no objection’|” the stone
from. the concerned|] crushers. The
authorities and have reduced supply of
the Environment | gravels  directly
Clearance from the i | affected the
competent Authority. ll g.: supply and price
- of ready mix
i concrete required
W 8
L4 AN for construction
activities.
8t  Nov, | National Green B“'“ .Nu:.r, 7 days | The bar impusedq
th
2016 Pribunal had 'directed 2016 to 15 by Tribunal was
all brick kilns operating Now, 2016 absolute. The
in NCR, Delhi would be order had
prohibited from completely
working for a period of stopped
2016 one week from
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the date of passing of

the order. It had also
been directed that no
construction  activity
would be permitted for
a period of one week

from the date of order.

construction

activity.

4, |70
2017

Nov,

Environment Pollution

(Prevention

Control Authnri't;‘jl.f.}fhﬂﬂ% e
directed to the f:tt}'slii'ﬁ* i
of all brick kilns, stones |

crushers, hot

plants, ‘etc. with effect _

from 7% Nov 2017 till

further notice.

and'’

mix

Till date the

90
days

The bar for the
closure of stone
crushers simply
put an end to the
construction

activity as in the

absence of
crushed  stones
and bricks
carrying on of
construction were
simply not
feasible. The
respondent

eventually ended

up locating
alternatives with
the intent of

expeditiously
concluding
construction
activities but the

previous period of
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5. |9 Nov
2017 and
17" | Nov,
2017

Natiﬂna:l_- Tﬁl&éﬂ‘%
Trihu:}a'.]. has passed the
said order dated 9t

Nov, 2017 completely
prohibiting the carrying
on of construction by
any person, private, or
government authority
in NCR till the next date

of hearing. (17" of Nov,

90 days was
consumed in
doing so. The said
period ought to be

excluded while
computing the
alleged delay

attributed to the
Respondent by
the Complainant.
It is pertinent to
mention that the
aforesaid bar
stands in force
regarding  brick
kilns till date is
evident from
orders dated 21%
Dec, 19 and 30%
Jan, 20.

On account of
passing of the
aforesaid order,
no  construction
activity could
have been legally
carried out by the
Respondent.

Accordingly,

construction
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2017). By virtue of the
NGT had
the

said order,
only permitted
competition of interior
finishing/interior work
of projects. The order
dated 9% Nov, 17 was
vacated order

dated 17* Nov, 17.

vide

activity has been
completely
stopped  during

this period.

6. |29t Haryana State Pall__tgi_;jn?‘{i:_- 15 Nov to | 10 On account of the
October Control _ Bi:iaw;lw3 ’ﬁﬂ“’ Nov, | days |passing of the
2018 Panchkula has passed 2(!4# aforesaid order,

the order dated i‘gé:-""f' \ no  construction
October 2018 : in | activity could
furtherance of have been legally
directions of carried out by the
Environmental Respondent.
Pollution  (Prevention » Accordingly,

and Control) Pquthﬁrity e construction
dated 27 Oct 2018. By i activity has been
virtue of order dated | 1 | completely

29 of October 2018 all ' stopped  during
the construction this period.

activities including the
excavation, civil
construction Were
directed to remain close
in Delhi and other NCR
Districts from 15t Nov to

10t Nov 2018.
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7. |24t
2019

July,

NGT in 0A. no
667/2019 & 679/2019
had again directed the
immediate closure of all
illegal stone crushers in
Mahendergarh Haryana
who have not complied
with the siting criteria,

ambient, air quality,

carrying capacity,. and |
assessment of health |

impact. The tribunal
further

initiation of action by [

way of prosecution and

recovery of

compensation relatable |-

to the,

EE)SIZ of
restoration. "

'dir_écteﬂ_ |

30
days

Th directions of
the NGT were
again a setback

for stone crushers

operators who
have finally
succeeded to

obtain necessary
permissions from
the

authority after the

competent

order passed by
NGT on July 2017.
Resultantly,
coercive  action
was taken by the
authorities
against the stone
crusher operators
which again was a
hit to the real
estate
the

gravel

sector as
supply of
reduced
manifolds and
there was a sharp
increase in prices
which
consequently

affected the pace
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bearing
13029/1985 titled as.
“MC Mehta vs. Union of:
India" C{JmpletEl};
banned all construction
activities in Delhi-NCR
which restriction
partly modified

order dated 09.12.2019

was

vide

completely

and was

.

o

no - i
4 | »

of construction.
8. |11% Commissioner, 11t Oct | 81 On account of the
October Municipal Corporation, | 2019 to 31% | days passing of the
2019 Gurugram has passed | Dec 2019 aforesaid order,
an order dated 11% of no construction
Oct 2019 whereby the activity could
construction  activity have been legally
has been prohibited carried out by the
from 11 Oct 2019 1o} - Respondent.
31% Dec 2019, It was] Accordingly,
specifically menﬁ.u.‘i‘:'fé' ? i construction
in the aforesaid -:eréfj'__ . activity has been
that cunstruc_t_lgg%r_ ﬁ“ : completely
actiyity’ " would bt;:_l’ N stopped  during
completely stapped"' ™ this period.
during this period. i),

9. |04.11.2019 | The Hon’ble Supreme | 04.11,2019, | 102 These bans forced
Court nf'ﬁ';dia V!iﬂe its 1 y days the migrant
order datéd. 04.1 1.2[11%2 1&-&,@12“20 labourers to
passed in writ petition " return to their

native
towns/states/villa
ges creating an
acute shortage of
labourers in the
NCR Region. Due
to the said
shortage the
Construction

activity could not
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lifted by the Hon'ble
Supreme Court vide its
order dated 14.02.2020.

10. | 3 week of

Feb 2020

full
throttle even after
the lifting of ban

resume at

by the Hon'ble
Apex Court.

Covid-19 pandemic Feb 2020 to | To Since the 3rd
| till date date week of February
i 3 2020, the
'. ﬁ !g month | Respondent  has
' | . s also suffered

b Nation | devastatingly
;., wide |because of the
| lockdo | outbreak, spread,
wn) and resurgence of

—-——— -
r

COVID-19 in the
year 2020. The
concerned
statutory
had

earlier imposed a

authorities

blanket ban on
construction
activities in
Gurugram.

Subsequently, the
said embargo had
been lifted to a
limited

However,

extent.

during
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the int&rregnum,h
large-scale

migration of labor
occurred and the
availability of raw
materials started

becoming a major

L

cause of concern.
11, | Covid in|That period _ from | 12.04.2021 - | 103 | Considering the
2021 12.04.2021 *m‘; 1%?,.[1?.2021 days |wide spread of
24.07.2021, each and'| . Covid-19, firstly
every activity im:lur!ihi R night curfew was
the cnnstrucr.iu_n._ I_: imposed followed
activity was banned in by weekend
the State curfew and then
complete curfew.
IIu%kQQﬁ 582
= days

XXL

g

That from the facts indicated .._ati?i"_i,r_lﬁ qld documents appended, it is

comprehensively established that a period of 582 days was

consumed on account of circumstances beyond the power and

control of the respondent, owing to the passing of orders by the

statutory authorities. All the circumstances stated hereinabove come

within the meaning of force majeure, as stated above. Thus, the

respondent has been prevented by circumstances beyond its power

and control from undertaking the implementation of the project

during the time period indicated above and therefore the same is not
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to be taken into reckoning while computing the period of 48 as has
been provided in the Agreement.

7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and
submissions made by the parties.

E. Jurisdiction of the authority
The application of the rcspundg#ﬁl#e;#arding rejection of complaint on
ground of jurisdiction stands rej&'e_téd,_ The authority observes that it
has territorial as well as subject m;ﬁef;-i:ut_‘is_ﬂictinn to adjudicate the
present complaint for the reasons given below.

E.l Territorial jurisdiction

8. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country ‘Planning Depar_tn:g:ent, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with .uﬁii:es §i-_t__;__13ted. in Gurugram. In the
present case, the project in questiﬁn ié situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.1Il  Subject matter jurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
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Section 11

ccccc

(4) The promaoter shall-

complete jurisdiction to decide the complaint regarding non-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

compliance of obligations by the prdfﬁoter.

and to

judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. (Supra)
and reiterated in case of M/s Sana Realtors Private Limited & other
Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on

Further, the Authority has no hitch in proceeding with the complaint

grant a relief of refund in the present matter in view of the

12.05.2022wherein it has been laid down.as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory autherity and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to examine
and determine the outcome of a complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. if the
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adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in our view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71
and that would be against the mandate of the Act 2016.”

12. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the Authority has the
jurisdiction to entertain a complaint seeking refund of the amount
and interest on the refund amount.

F. Findings on the objections raised by the respondent.

F.l. Objection regarding cumplainants. Ee‘ing investor not allottees.

13. The respondent has taken a stand that the complainants are investors
and not consumers, therefore, they are not entitled to the protection of
the Act and thereby not entitled to file the complaint under section 31
of the Act. The respondent also submitted that the preamble of the Act
states that the Act is enacted to protect the interest of consumer of the
real estate sector. The  Autherity observed that the respondent is
correct in stating that the Act is enacted to protect the interest of
consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute and states
main aims & objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person can file
a complaint against the promoter if the promoter contravenes or
violates any provisions of the Act or rules or regulations made
thereunder. Upon careful perusal of all the terms and conditions of the

apartment buyer’s agreement, it is revealed that the complainants are
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buyers and have paid total price of Rs.46,80,863/- to the promoter
towards purchase of an unit in the project of the promoter. At this
stage, it is important to stress upon the definition of term allottee

under the Act, the same is reproduced below for ready reference:

“2(d) "allottee” in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”

In view of above-mentioned dgﬁiniﬁg.n of "allottee" as well as all the
terms and conditions of the buyer‘s agreement and MOU executed
between promoter and complainants, it is crystal clear that they are
allottees as the subject unit is allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the
definition given under section 2 of the Act, there will be "promoter”
and "allottee” and there cannot be a party having a status of "investor".
The Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal no.-0006000000010557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs, Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not defined or
referred in the Act. Thus, the contention of promoter that the allottees
being investors are not entitled to the protection of this Act stands

rejected.

F.I1. Objection regarding the project being delayed because of force majeure

15.

circumstances and contending to invoke the force majeure clause.
The respondent/promoter has raised the contention that

the construction of the tower in which the unit of the complainants is

situated, has been delayed due to force majeure circumstances such as
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orders/restrictions of the NGT as well as competent authorities, High
Court and Supreme Court orders etc. However, all the pleas advanced
in this regard are devoid of merit. First of all, the possession of the unit
in question was to be offered by 14.07.2019. Hence, events alleged by
the respondent do not have any impact on the project being developed
by the respondent. Moreover, some of the events mentioned above are
of routine in nature happening annually and the promoter is required
to take the same into consideration while launching the project. Thus,
the promoter/respondent cannot b‘g given any leniency on based of
aforesaid reasons and it isa well settled principle that a person cannot

take benefit of his own wrong.

G. Findings on the reliefs sought by the complainant

16.

17.

G.I Direct the respondent to pay the arrears of assured return.
G.1I Direct the respondent to pay delayed possession charges.
The above-mentioned reliefs are interrelated accordingly, the same

are being taken together for adjudication. The complainants have
sought delay possession charges alongwith assured return on
monthly basis as per clause 3 of the M.0.U dated 14.07.2016
The complainants booked a unit in the project of respondent and the
MoU was executed on 14.07.2016. The basic sale consideration of the
unit is Rs.47,25,000/- out of which the complainants have paid
Rs.46,80,863/-. The complainants in the present complaint seeks relief
for the pending assured return as well as DPC. The plea of the

respondent is otherwise and stated that the respondent cancelled the
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allotted unit of the complainants vide final reminder letter dated
29.06.2022.

Now the question before the authority is whether the cancellation
issued vide reminder letter dated 29.06.2022 is valid or not?

The Authority observes that the complainants have paid an amount of
Rs.46,80,863 /- out of the basic sale consideration of Rs.47,25,000/-.
The respondent has issued a reminder letter dated 29.06.2022 for the
payment of the outstanding ﬂuﬁagﬁd as per that letter they have
provided one last and final ::.-m:w::q*.tu;;it:;'r to pay and clear all arrears of
instalments within 15 days i.e., on or before 15.07.2022. The relevant
part of the said reminder letter dated 29.06.2022 is reproduced
hereunder for ready reference:

" You are hereby called upon to clear all outstanding payments
amounting to Rs.1,64,588/- within 15 days from the date of this
notice i.e, on or before 15“ My 2022 (Rgfeﬂ,‘sd herein as Last Date
for Payment)”

20. The Authority is. of the view that the cancellation letter dated

29.06.2022 is not valid as the complainant has already paid more
than 90% of the sale consideration. Moreover, the respondent has
only issued a reminder letter dated 29.06.2022 which clearly
provides time period to make payments within 15 days. Hence, the

letter dated 29.06.2022 cannot be treated valid cancellation letter.
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e Assured return

21. It is pleaded that the respondent has not complied with the terms and
conditions of the agreement. Though for some time, the amount of
assured returns was paid but later on, the respondent refused to pay
the same by taking a plea of the Banning of unregulated Deposit
schemes Act, 2019 (herein after referred to as the Act of 2019). But
that Act does not create a bar for payment of assured returns even
after coming into operation and ;he payments made in this regard
are protected as per section 2(4)(iii) of the above-mentioned Act.
However, the plea of respondent is otherwise and who took a stand
that though it paid the amount of assured returns and did not paid
after coming into force of the Act of 2019 .as it was declared illegal.

22. The M.O.U dated 14.07.2016 can be considered as an agreement for
sale interpreting the definition of the agreement for "agreement for
sale’ under section 2(¢)-of the Act“and broadly by taking into
consideration objects of the Act: Therefore, the promoter and allottee
would be bound by the obligations contained in the memorandum of
understanding and. the promoter shall be responsible for all
obligations, responsibilities, and functions to the allottee as per the
agreement for sale executed inter-se them under section 11(4)(a) of
the Act. An agreement defines the rights and liabilities of both the
parties i.e, promoter and the allottee and marks the start of new
contractual relationship between them. This contractual relationship

gives rise to future agreements and transactions between them. One of
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23.

24.

the integral parts of this agreement, the letter dated 14.07.2016 is the
transaction of assured return inter-se parties. The “agreement for
sale” after coming into force of this Act (i.e., Act of 2016) shall be in the
prescribed form as per rules but this Act of 2016 does not rewrite the
“agreement” entered between promoter and allottee prior to coming
into force of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburban Private Limited and Anr. v/s Union
of India & Ors., (Writ Petition No. 2737 of 2017) decided on
06.12.2017. .

It is pleaded on behalf of respnndéﬁis /builders that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there is
bar for payment of assured returns to an allottee. But again, the plea
taken in this regard is devoid of merit. Section Z(4] of the above
mentioned Act defines the word ' deposit’ as an amount of money
received by way of ‘an advance or loan or in any other form, by any
deposit taker with a promise-to return whether after a specified period
or otherwise, either in cash or in kind or in the form of a specified
service, with or without any benefit in the form of interest, bonus, profit
or in any other form, but does not include:

(i) an amount received in the course of, or for the purpose of business and
bearing a genuine connection to such business including

(ii) advance received in connection with consideration of an immovable
property, under an agreement or arrangement subject to the condition that
such advance is adjusted against such immovable properly as specified in
terms of the agreement or arrangement.

A perusal of the above-mentioned definition of the term 'deposit’,
shows that it has been given the same meaning as assigned to it under
the Companies Act, 2013 and the same provides under section 2(31)

includes any receipt by way of deposit or loan or in any other form by
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25.

26.

27.

a company but does not include such categories of, amount as may be
prescribed in consultation with the Reserve Bank of India. Similarly
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meaning of deposit which includes any receipt of money by

way of deposit or loan or in any other form by a company but does not
include:

(i) as an advance, accounted for in any manner whatsoever, received in
connection with consideration for an immovable property

(ii) us an advance received and as allowed by any sectoral regulator or in
accordance with directions of Central or State Government;

So, keeping in view the abuve-menﬁq‘,ned provisions of the Act of 2019
and the Companies Act2013, it is to be seen as to whether an allottee
is entitled to assured returns in a case where he has deposited
substantial amount of sale consideration against the allotment of a
unit with the builder at the time of booking or immediately thereafter
and as agreed upon between them.

The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban
the unregulated deposit schemes;--ﬁth;er than deposits taken in the-
ordinary course of business and tﬂ prf;tect the interest of depositors
and for matters connected therewith or incidental thereto as defined
in section 2 (4] of the BUDS Act 2019.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of

assured returns for a certain period. So, on his failure to fulfil that
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28.

29.

commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of filing a complaint.

It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 2016 for the project in
question. However, the project in which the advance has been received
by the developer from the allottees is an ongoing project as per section
3(1) of the Act of 2015 and, the same would fall within the jurisdiction
of the authority for giving the desired relief to the complainants
besides initiating penal prac&&dﬁ_i_:gs. So, the amount paid by the
complainants to the builder is a régu-lated deposit accepted by the
later from the former against the immovable property to be
transferred to the allottee lateron.

The Authority under this Act has been regulating the advances
received under the project and its various other aspects. So, the
amount paid by the complainants to the builder is a regulated deposit
accepted by the latter from the former against the immovable
property to be transferred.to the allottee later on. If the project in
which the advance has been received by the developer from an allottee
is an ongoing project as per section 3(1) of the Act of 2016 then, the
same would fall within the jurisdiction of the authority for giving the
desired relief to the complainant besides initiating penal proceedings.
The Authority is of the view that since the occupation certificate in
respect to the project has not been received yet and thus the
respondent cannot execute a lease deed with the third party. The lease
deed executed on 10.07.2020 thus holds not relevance here. Also, in
the lease deed dated 10.07.2020, a description of the unit no’s and the

v
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floor is specified in respect to which the lease deed has been executed,
the said specification has no mention of the subject unit. Thus, it can
be concluded that the said lease deed is not in respect of the subject
unit.

e Delayed possession charges

30. Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges
however, proviso to section 18 provides that where an allottee does
not intend to withdraw from ﬁhé.'._p"'raject, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under: -

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpese of proviso to section 12; section 18 and sub-
sections (4) and (7] of section’ 19, the “interest at the rate
prescribed” shall be the State Bank-of India highest marginal cost
of lending rate +2%.: e

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending ta the general public.

31. The legislature in its wisdem in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

32. Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
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33.

34.

35.

on date i.e, 03.07.2024 is 8.95%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.95%.

The definition of term 'interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be. -

Explanation. —For the purpase of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to'the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the allottees onaccount of a provision in
the BBA or in a MoU having referencé of the BBA or an addendum to
the BBA or in a MoU or allotment letter. The assured return in this case
is payable from the date of till the commencement of the first lease on
the said unit, after obtaining the occupation certificate.

The rate at which assured return has been committed by the promoter
is Rs.40,500/- per month, If we compare this assured return with
delayed possession charges payable under proviso to section 18(1) of
the Act, 2016, the assured return is higher. By way of assured return,
the promoter has assured the allottees that they would be entitled for
this specific amount till the commencement of the first lease on the

said unit. Accordingly, the interest of the allottees is protected even
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36.

after the due date of possession is over as the assured returns are
payable from the date of the MOU i.e 14.07.2016. The monthly assured
return shall be paid to the allottee(s) until the commencement of the
first lease on the said unit after obtaining the occupation certificate.
The purpose of delayed possession charges after due date of
possession is served on payment of assured return after due date of
possession as the same is to safeguard the interest of the allottees as
their money is continued to be used by the promoter even after the
promised due date and in return, they are to be paid either the assured
return or delayed possession cha'j"g_er’ whichever is higher.

Accordingly, the Authority decides that in cases where assured return
is reasonable and comparable with the delayed possession charges
under section 18 and assured return is payable even after due date of
possession till the commencement of the first lease on the said unit,
after obtaining the occupation certificate. The allottee shall be entitled
to assured return or delayed possession charges, whichever is higher
without prejudice to any other remedy including compensation. In the
present case, the assured return was payable till the commencement
of first lease. The project is considered habitable or fit for occupation
only after the grant of occupation certificate by the competent
authority. However, the respondent has not received occupation
certificate from the competent authority till the date of passing of this
order. Hence, the said building cannot be presumed to be fit for
occupation. Furthermore, the respondent has put the said premises to
lease by way of executing lease deed dated 10.07.2020. In the absence

of occupation certificate, the said lease cannot be considered to be
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valid in the eyes of law. In view of the above, the assured return shall
be payable till the said premises is put to lease after obtaining the
occupation certificate from the competent authority.

Hence, the Authority directs the respondent/promoter to pay assured
return to the complainant at the rate of Rs.40,500/- per month from
the date i.e., 14.07.2016 till the commencement of the first lease on the
said unit after obtaining the occupation certificate as per the
memorandum of understanding after deducting the amount already
paid on account of assured returns tﬁthe complainants.

G.I11. Direct the respundent tn demarcate the unit in question

and handover possession in habitable condition after the

obtaining the Occupation certificate,

Under section 19, clause 1, the allottee is entitled to obtain the
information relating to sanctioned plans, layout plans alongwith the
specifications from the promoter. Relevant section has been

reproduced below:

“Section 19 Rights and duties of allottees-
(1)The allottee shall be entitled to obtain the information relating to
sanctioned plans, layout plans along with the specifications, approved by the
competent authority and such other infarmation as provided in this Act or the
rules and regulations made thereunder or the agreement for sale signed with
the promoter”
[Emphasis supplied]
The respondent/promoter is directed to provide specifications to the

complainants/allottees regarding the subject matter unit of the
complainants and also offer possession of the unit to the complainants,

within 60 days after receiving the occupation certificate from the
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40,

41.

42.

concerned authorities. The complainants/allottees are directed to pay
the outstanding dues, if any.
G.IV. Direct the respondent not to terminate the allotment of
the complainants or create third party rights on the allotted
unit/space.

Vide proceedings dated 27.03.2024, the Authority had directed the

respondent/promoter to maintain the status-quo with respect to the

subject unit of the complainants/allottees as out of the total sale

consideration, the complainanmﬁgﬂﬁttees have paid a considerable

amount to the respondent/promoter.

G.VI. Direct the respondent to revoke the demand letter dated
22.01.2020 and not to charge VAT.

G.VIL Direct the respondent to re;fun_d Rs.2,48,100/- paid by the
complainants towards VAT charges in the year 2017.

The Authority has held in CR/4031/2019 titled Varun Gupta Vs.
Emaar Mgf Land Ltd. that the promoter is entitled to charge VAT
from the allottee for the period up to.31.03.2014 @ 1.05% (one
percent VAT + 5 percent surcharge on VAT) under the amnesty
scheme. The promoter shall not charge any VAT from the
allottees/prospective buyers during the period 01.04.2014 to
30.06.2017 since the same was to be borne by the promoter-developer
only.

The Authority is of the view that the respondent/promoter has made
an illegal demand vide demand letter dated 22.01.2020 for the

payment of outstanding dues on account of VAT charges was illegal.
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43. Thus, the respondent/promoter is directed to refund the amount of
Rs.2,48,100/- paid by the allottees alongwith an interest @10.95%
from the date of payment till the actual realization.

G.VIIL Direct the respondent not to charge interest on the amount of
Rs.5,50,000/-
45. The complainants have made the payment in respect of the demand

raised by the respondent of Rs.5,50,000/- and the respondent has
issued receipt of the same on 13.07.2016 (as on page no. 35 of
complaint). The complainants have contended that the respondent
misplaced the cheque and is demanding the payment alongwith
interest. The Authority is'of the ﬂew that{he complainants should
not bear the interest liabllity as the saine incurred because of the
fault of the respondent and not of the complainants. Thus, the

respondent is directed not to charge interest on Rs.5,50,000/-.
H. Directions of the authority

36. Hence, the Authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the a:ﬁthurii;y:undér secﬁun 34(f):

i The cancellation letter dated 29.06.2022 is hereby set aside and
the respondent is directed to pay the arrears of amount of assured
return at the rate ie., Rs.40,500/- per month from the date i.e,
14.07.2016 till the commencement of the first lease on the said
unit as per the memorandum of understanding, after deducting the
amount already paid by the respondent on account of assured

return to the complainants,
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ii. The respondent is directed to pay arrears of accrued assured
return as per MoU dated 14.07.2016 till date at the agreed rate
within 90 days from the date of this order after adjustment of
outstanding dues, if any, from the complainants and failing which
that amount would be payable with interest @8.95% p.a. till the
date of actual realization.

iii. The respondent is directed to offer possession of the unit within 60
days from the date of obtaining occupation certificate from the
concerned authorities. I

iv. The respondent/promoter is diréctad to provide specifications to
the compiainauts}all‘ntteés'reg&rdiﬁg?:tﬁé subject matter unit of the
complainant.

v. The respondent/promoter is directed to adjust the amount of
Rs.2,48,100/- with the dues payable by the allottee, if any or
refund the amount if no dues are payable by the
complainants/allottees.

vi. The respondent is directed not to charge any interest on the
amount of Rs.5,50,000/-. |

vii. The respondent shall not charge anything from the complainants
which is not the part of the agreement of sale.

37. Complaint stands disposed of.

38. File be consigned to registry.

0 L
(Ashok Sangwan)
Member

Haryana Real Estate Regulatory Authority, gram
Dated: 03.07.2024
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