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ORDER

on of section 11(a)(al of the Act wherein it is inter olia

ibed that the promoter shall be responsible for all obligations,

'Ihis

tin s

(R

mplaint has been filed by the complainants/allottees under

31 ofthe Real Estate [Reguhnon and Development) Act, 2016

rt, the Act) read with rule 28 of the Haryana Real Estate

tion and Development) Rules, 2017 [in short, the Rules) for

p
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responsibil,ties and functions und€r ihe provision ol the Act or the

Rules and regulat,ons made thereunder or to the allott€es as per the

agreement for sale executed iraer se.

Unltand project related details

The particulars ofunit details, sale consideration, the amount pard by

the complainant, date ofproposed handing over the possession, delay

period, ifany, have been detail€d ln the following tabular form:

Derails

HARERA
ComparntNo 3q70of2021

Sr.

I

l-lu"r*

Nature ofthe project

HRERA.eg,stered Registered

109 of 2017

Dated - 24.08.2017

License no.102 of200u

Dated- 15.05.2008

Priority no. -45,5rh Floor

(As on page no.43 ofcompla,nt)

1000 sq.ft. lsuper area]

(As on pase no.43 ofcomplaint)

ta.o3-2017

(As on page no.40 ofcomplaino

L
F] Buyer's Agreemen t execu ted
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understanding

GURUGRAI/ Complarnr No 3c70 of20?3

Due date olpossession

18.03.2017

[As on pase no.66 ofcomplaint)

Building/Camptex, within which

the said space is laalte withiti 36
nonths lron the date ol
execution this agrcement or
lron the start ol construction,
whichever ls later an.l opply Jor
grant of cotnpletian/occuponcy

certifcdte- lhe Conpanf an gtant
of 0 ccu po ncy Ce r tilc o te s h ol I iss u e

finol letters to the Allottees) wha

shaltwithin 30 doys, therealrenrt

(As on page no.68 or complarn0

18.03.2020

lcalculated 36 months

t0

The Company shall pay o nonthlY

ossured return of Rs.65,0oo/'
(Rupees Sixty Five Thousond
only) on the totol amount

receilted w.e.l 18.03.2017 belore

deduction ol Tax at Source and

8



to& cess or ont other lev!

is due and payoble br the

s) to the Conpany ond the

sale considetotion shall be

hn in accor.lance $/ith the

ent Schedule annexed as

re-1. Th? monthly astured
sholl be Doid ta the

s) unnl the

cement of the lirst leose

said uniL This sha be Potd

no.68 of complain0

68 of complaintl

15.09.2021

29.06.2022

[As per annexure R-2 ofreply)

rders sent bY the

29.06-2022

(As per annexur€ R-3 ofrePly)

reminder
llation letter
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I

Facts ofthe comPlaint

The complainant has made dle lollowing subm'ssions:

That the complainants are law abiding persons and have

throughout acted as per the terms oi the allotment, rules and

regulations and the provislons laid down by law and no illegality

whatsoever has been co mitled by them in adhering to their

contractual obligations

That the respondent is a company incorporated under the

Companies Act, 1956. As per Section 2(zk) or the Real Estate

(Regulation and Developmen0 Act,2016, tbe respondent fallundcr

the category ol 'Promoter' and is bound by the duties and

obligatioDs under the Act, 2016.

That the respondent offe.ed units in the project known as Neo

Square' which claimed to comprise of several facilities on a p'ece

and parcel olland situated in Sector'109, Gurugram, Haryana That

the complainants received a marketingcallin the month ofAugust'

2016. The marketing staff of the respondent pajnted a very rosy

picture of the project and made several representations with

respect to innumerable world class facilities to be provided in the

project and also tnnely completion ol all the obligations ot the

allotment was assured. It was specifically proiected bv the

respondent that it would diligently offer assured return on the

amount paid by the complainants till the commencement of the

lease.n.l then lease rentals fbr the entire period by leasing the unit

Ilt
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Iv. That induced by the assurances and representations made by thc

respondent, the complainants decided to book a unit. 0n the basis

ofthe representations made by the respondent and on its demand,

the complainants made the payment ofthe total basic price of the

unit amountnrS to Rs.41,80,000/-

V. The respondent provided a copy of th€ agreement to the

complainants. After going through the agreement, the

complainants realized that the provisions contained in the

agreement were wholly one sided, unilateral, arbitrary, illegal,

unfairand biased.

VI. That the complainants made objections to the arbrtrarv and

unilateral clauses of the asreement and repeatedly requested the

respondent for its executron with balanced terms. During such

discussions, the respondent assured the complainants that no

illegality whatso€ver, would be committed b!'them on the interest

payable by the respondent to the complainants and it would be

strictly as per the norms prescribed under the provisions of RER^

Act, 2016. The respondent/promoter refused io amend or changc

any term of the pre_printed agreement and further threatened the

complainants to forteit the previous amount paid towards the unit

iithe agreement was not signed and submitted. The comPlainants

were leftwith no other oPtion but to sign.

v1l. That on the said date, a lvlemorandum of Unde.standrDg (MoU)

was executed between the respondent and the complainants As

per Clause 4 ot the !IOU, the total basic sale consideration of the

unit was Rs.40,00,000/ ind the said amount had already bcen

CompainrNo 3c70ot2023
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paid by the complainant along with the 8.S.P & servi€es lax. 1t is

submitted that as per clause 4 of the MOU, it was agreed that the

respondent would pay monthly assured return of Rs.65,000/- on

the total amount received with efiect from 18.03.2017 till the

'commencemenf ol iirst lease. The relevant portion of Clause 4 of

the MOU is reproduced hereunderi
'1 Thc lonpunt \holt?uru nahthlra$t drcrtholRs 6j,A00.tRrrtt\
Si!! Fitt fh.unntt onty on th! totut ano,ht c.ictltithe1lcd ltu t tr
Murch- 2b1- 7h! nbnthlt asr/ed tutrtn lhall be Ni, t. tht tll.tt!r/\)
unrlthe (onkn1nd Llthelttt led. on the nid ur Thr shutlh! ryrn
h.n the !lk.t^tttd!

v1ll. Furthermore, it was also agreed vide clause 7[a) of the I4OU that

the responsibility of, assured returns to be paid by the company

would cease on the commencement of f,rsi lease of the said unit

and lhereafter the Allottee would be entitled to recerve lease

rentals. Clause 7[a) ofthe said MOU is attached herewith:-

.ta) Thd lhe rtspotsibitut ol ut\ur.t1.et" t 1. ht tuid l, tht li)n\atn\
null a tc on r.ntnpnun nt ol the t.rt leuv oflh. nid unn $httuPu ttt
1l1 n?t\) thull tu rntilledla rcteiwthe le6. torls '

lx. Thereafter, the respondent vide its letter dated 30.03.2017

intimated to tbe complainants that unit no. 545 on 5rh floor in the

project has been allocated to them and vide the said letter a

demand oi Rs.2,0 0,000/- towa.ds the VAT charses was made. Also,

vide the said letter the respondent said that if the said payment

was not made on or before 15.05.2017 then interest @18% p.a

would be charged by the respondent from the complainants. l'he

said demand oa VAT charses was absolutely illegal and the same

was contested by the complainants- The respondent in order to

iustii, its illegal demands sent a copy oi the notification and
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assessmentorder under Haryam VAT A€r 2003.1. response to the

email sent by one oisuch allottees i.e Mukesh Baiaj, the respondent

had vide its email dated 15.05.2017 admitted the tact that the

assessment order on the basis ofwhich ce(ain VAT charges were

raised were not related to it and was sent only for relerence'

However, despite such admission, no h€ed was paid to the genuine

concerns ofthe allottees ,ncluding the complainants and they w€re

constrained to make the paymenttowards the VAT charges strictlv

under coercion and threat of levy of additional illegal charge of

18% interest. Howevet it was a! lred bv the r€spondent that no

turther vAT charges would be demanded by the respondent' Since

the said payment was illegal and could not have been demanded,

the complainants are claiming the said amount of Rs.z lac paid by

the complainants along with the interest

x. That respondent kept on making delaved pavment towards the

monthly assured return to the complainants till June 2019 Some of

the cheques issued were even dishonoured. That complainant no'1

confronted the respondent vide tietr emails dated 0802 2019 and

13.02.2019 regarding the cheques draw; for the pavment for the

month ot February, 2019 as the same were dishonoured'

request,ng the respondent to make them aware about th€ current

financial situation of the respondent along with the status of the

payment for the month of February, 2019 It is perti'ent to

mention he.e thatthe bank had also levied charges as nne/penaltv

against the cheque bounce and the complainants vide the said

emails brought the same to the knowledge oithe respondent
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XI. That it was assured a.d promised by the representatives of

respondent vide its emait dated 13-02.2019 that the said cheques

made towards lanuarr, 2019 would be replaced and the replaced

cheques woutd be issued after 21.02-2019. lt is pertinent to

ment,on here that the respondent discontinued to make any

payments towards the monthly assured return from lune, 2019

onwards. Upon the grievances raised by the complainants, it was

assured and promised by the r€presentatives of respondent vide

its letter dated 18.12.2019 that the said amount would be adjusted

alongwith interestat the-time oliidssession lt was also stated that

the said payment could oot be msde as it had become illegal to

withdrawthe tunds frorn the bank account and that its auditors are

refusing to approve the withdrawals hom th€ project account for

the purpose ofmeeting the commitments ofthe interest pavments'

XIL That as per clause 3 ofthe MOU, the possession otthe unit was to

be handed over within a period of 36 months from the date oi

execution ofthe agreement. Clause 3 ofthe MoU and the relevant

portion thereof is reproduced hereunder!

'3..The onwry !h.U codpbte the .o6t."ction ol the tud
u"ildinslcodpld vithn *hith the sdtd tP@e i! locoted eitti, J6 Nonths

!rcd h. d e oI q*utio" 4l utit 4E,turt or lrun sts of coL'lruction

ehichew Lt lokt atut opply for arant ol ro Pletiott/otctpu')
certificate....."

XIIL Thus, thedue date oihanding overpossession otthe unitas perthe

terms of th€ M-o.u was 18.03.2020The complainants visited the

office of respondent in Ianuary 2020 to enqu,r€ about the date of

possession and the pending paymenl of the monthlv assured

returns.lt was informed that the possession ofthe unit would soon
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be handed over along with adjustment oi the delaved pavment

interest and monthly assured rentals. It was also assured that

respondent would make the payment towa'ds tbe delayed

possession interest as per the prescribed rate as stipulated in the

then newly enacted Real Estate (Regulation and Developmen0 Act,

2015. Although the complainitnts were reluctant in believing the

representations made by the respondent.

XIV. However, the asslrrances of the respondent turned out to be

incorrect. Vide its payment request letter dated 22 01'2020, ihe

respondent demanded Rs.3,01,600/ from the complainants on

account of VAI outstanding charges. The complainants met the

representatives ofthe respondentand informed them that the said

illegal demand would not be paid bv them' The respondetrt assured

thatthe said illegaldemand would be revoked bv it

XV. That complainant no1 Protested against the additional illegal

demand for VA'f, vide his email dated 04'02'2020 after the

respondent clea.ly assured the complainants that no such

demands would be raised by them in the future The complainant

no.1 inquired aboutth€ basis on which the said demand was raised

and how the said amount became due- Further along it was also

pointed out by complsinant no 1 that no \uch information was

given to the complainants aboitt such a hea\ry amount becoming

due at the time of purchase. The respondent discontinued paying

the amount of assured returns as Promised and the same has not

been paid for the past 15 16 months preceding to 04'02'2020 as

brought into notice by the complainants vide email dated
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04.02.2020. That despite such valid objections raised by the

complainants and other similarly situated allottees, no steps as on

date bas been taken by the respondent to revoke the said illegal

xVL That the respondent vide email dated 06.10.2021 intimated thc

complainants that the project would be delivered on time and the

respondent have rnitiated the process of obtaining the Occupation

Certificate and would hand over the possession of the said unit to

the complainants at the earliest.

XVII. That very importantly, the respondent intimated to other allottees

vide letter dated 01.02.2022 that on account ofcerta,n reasons, the

occupation cert,flcate was not granted and the application of drc

same was w,thdrawD. Moreover, it was also stated that after

getting the occupation cetrficate, the respondent would

immediately offer the possession. lt was also informed that the

respondent would adjust the paltent towards the monthly

interest at the time of possession Hence, the letter dated

06.10.2021 iDtimat,ng about the start of the leasing process was

against the law as no occupatioD cert,ficate had been obtained and

the question of leasing lhe unit or starting th€ process ior leasing

out prior to obtaining the occupation certificate does not even

arise. Second, the respondent had itselfadmitted that the unit was

to be haDded over to the complainants and that the assured

monthly rental would be adjusted with the monthly iDterest. The

respondent vide its email dated 29.08.2022 yet again clarified that

the assured return would be adjusied by it at the time of

Complarnr No 3c70 of202l
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possession as per the agreement signed between the parties and

the same would be settled within a months'time post possession

tentatively. Itwas also iDformed thatthe lease has been signed and

registered with the tenant and the amount of lease rent would be

payable to the complainants under the MOU. It is pertinent to

mention herein that till date, no occupation certificate has been

received and hence the lease deed, ifany, signed, is null and void

XVIII. That there is an inordinate delay of more than 3 years calcul.rted

from the due date of possession upto August, 2023 and till date

baslc requ,rements including handing over ol possession and

adjustment of the amount has .ot been completed due to default of

respondent. The said failure is not atlributable to any circumstance

except the deliberate lethars/, negligence and unfair trade

practices adopted by the respondent/promote.. The respondent

has been brushing aside all the requisite norms and stipulations

and has accumulated hug€ amount of hard-earned money ol

various buyers in the proiect including the complainants and are

unconce.ned about the possession of the unit despite repeated

xlX. That ihe respondent has misused and converted to its own use the

hard-earned amounts received arom the complainants and other

buyers in the project in an illegal and unproiessional manner and

the respoDdentwas least bothered about the timely finishing ofthe

pro)ect/delive.y of possession of the unit. The respondent has

deliberately, mischievously, dishonestly and with malafide motives

.l'"dre.l and derrruded lhF compldinanls
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C. Reuefsought by the complainant:

4. The complainant has sottght lollowing reliei(s):

i. Direct the respondent ro nrakc paymenl of delaved irteresl on lhe

amounl paid from rhe due datc i.e 18.03.2020 lill thc dale of aclual

handing over ofpossession + I nronths.

ii. I)i.ect the respondeot 10 nrdke payment towards the assured return

irom lunc 2019 onlvards till rhc of fi6t lease and

rhe.e.iier ledse rentals,

iii Direct the respondcnt no1 to telminale the allonnent of thc

complainanls orffeatethird pady righ$ onthe allotled univspace

iv. Direct the respondent nol lo ch ge the allon€d unit.

!. Direcl the respondenlto revoke rhe demand lette.daled:2'01'2020 a'd

no to chsrge VAT.

!i. Direct lhe respondent to refund Rs.2,00.0001 paid bv the compl'inanis

lowards VAI chdgesin the year2017

\ii Direcr ihe responden! 10 demarcate the unit in qucslion and hando\cr

possession in habilable codition after the oblaining the Occuparion

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(41 (al of the Act to plcad

guilty or not to plead guilty.

Reply by the respondent.

'lhe respondent has contested the complaint on the following

D,

6
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That at the outset, the complainant has en'ed g.avely in filing the

present complaint and misconstrued the Provisions oithe Real Estate

{Regulation & Developmeno Act,2016.lt is imperative to bring to

the attention ofthe Authority that the RERA Act was passed with the

sole intent,on oiregularization ofrealestate protects, and the disptrtc

resolution between builders and buyers and thc reliefs sought by the

complainant cannot bc construed to fall within the ambit of the Act.

Thai the complainant herein, has failed to provide the

correct/complete facts that they are investo rs and not allottees

That the complajnants with the intent to invesl approached the

responde.t and inquired about the project i.e., "Neo square" situated

at Sector 109, Curugranr, Haryana. That after being fully sansfied

with the project and the approvals the.eol the complaiananc

decided to apply by submitting a booking application form dated

28.10.2016, whereby seeking allotment ol prioriry No. 45 on thc 5"

floor admeasuring 1000 sq. ft admeasuring super area for a basic

sale prjce ol Rs.40,00,00 0 /-. The complainants, considering the future

speculative gains, also opted lor the Down Payment Plan AR

(Assured Return Planl being floated by the respondent ior the

That since the complainanthad opted iorthe Investment Return Plan,

a Memorandum of understlnding dated 18.03.2017 was execut.d

between the parties, which was a completely separate unde.standing

between the parties in regards to the payment of assured returns in

lieu oi investment made by the complainants and leasing ol the

unit/space. It is pertinent to rneDtion herein that as per the mutually
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agreed terms betueen the complainant and the respondent, the

returns were to be paid fronr 18.03.2017 tillthe commencement ol

the tirst lease. It is also submitted that as per clause 4 ofthe MOU, the

complainant had duly authorised the respondent to put the said unit

That by no stretch of imagination it can be concluded that the

complainants arc "Allottee/Consumer." That the complainants are

simply investors who approached the respondent for investment

opportunities and for a steady assured returns and rental income.

That the MOU executed berween the parties was in the torm ot an

"lnvestment Agreement" and the complainants had approachcd th.

respo.dentasinvestorslookingiorcertaininvestmentopportunities.

Therefore, the al)otment of the said unit contained a "Lease Clause"

which empowers the developer to put the unit along with the oiher

commercialspace uniton lease and does not have possession clauscs,

for handing over the physical possession. Hence, the embargo of the

Authority, in totality, does not exist.

It is also pertinent to m€ntion that the respondent had been paying

the committed return ol Rs.65,000/- for every month to dre

complainants without any delay. It is to note, that as on 2019, the

complainants had already received an amount of Rs.17,43,167 /' as

assured return as agreed by the respondent under the aloresaid

aSreement against the Basic sale consideratjon of Rs.40,00,000/

However, post July 2019 the respondent could not pay the agreed

Assured Returns due to the prevailing legal position w.r.t. banning of

Complaint No. 3a70 of 2023
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returns over unregulated deposits post

VI. clause 4 & 7 of rhe Mou dated 18.03.2017 elucidates that the

obligation olpayment oiAssured Return by the respondent was only

t,ll the commencement of first lease on the unit. The relevant

paragraphs in this regard have been reiterated for ready reference:

"4 .,,.........The nonthlyosured rctun sholl bepoid b de Allottee(s) unttl
the connencenent al the lrst teose on the eid unit.

complarnt No. 3q70 ot201l

the enactment of the BUDS

"7 (o)Thotthe rcspanibility af aered retlrns ta be pdtd b!theConpunr
shott.eosean conhenetnertolthef4t leoe ofthe said unit'

VIL IT is further submitted that the first ieas€ ofthe premises wherein the

unit of the complainants is situated has already been executcd on

10.07.2020. Thereb, the respondent has duly fulnlled its obligations

of execution of the First Lease in terms of the I!'10U. That after the

commencement ofthe first lease, the respoDdent has duly intimated

the complainants vide letter dated 01.10.2020 and various telePhonic

conversations regarding the same. The respondent further sent a

letter for assignment of lease iorm to the complainants to come

forward to sign the lease assignment, as had been agreed in the MOU

However, the complainants did notcome to sign the lease assignment

and therefore failed to fulfil their pa.t of the obligations. That, sjnce

the complainants did not come forward to sign the lease assignmenl,

the .espondent further sent a reminder letter dated 10.12.2020 &

47.12.242t.

VIII. It js also pertinent to meDtion herein that in the lvlemo.andum of

Understandlng, there was never any pre_condition of obtainrng the

Occupation Certificate for the invitation to lease. It is submitted that



*HARERA
# CuqrcRAN/

X

ComplaintNo. 3970 of 2021

tx.

as per the mutually agreed terms between the complainants and the

respondent, the payment of assured returns was to comrnence only

trom August 2016 tillthe commencement offirst lease. However, the

Banning oi Unr€gulated Deposits Schemes Act, 2019 [hereinafter

rererred to as "BUDSIcd'l carne into force ,n 2019 and thereiore the

respo.dent was constrained to cease all payment pertaining to

Assured Return to all its allottees who had opted for the same from

201,6.

That it is pertinent to mention her.e8 that the reliefofassured return

is not maintainable beiore the Anthorj9 upon €nactment ofthe BUDS

Act. That any direction for paymBnt of assured return shall be

tantamount to violation ofthe provisions ofth€ EUDS Act.

It isalso pertinent to mention he.ein that recendy a writ Pet,tion was

nled beforethe Honble High CourtofPu[iab &Haryaoa in the matter

of Vatika Lttt. w Unlon ol Indta & A,rr. ' CWP-2674O"2022, on

similar grounds oldirecdons pasFed for payment ofAssured Return

be,ng completely contrary to the BUDS Act. That the Hon'ble High

Court after hearing the initial arguments vide order dated 22-11.2022

was pleased to pass dirbction with rcspect to not taking coercjve

steps in criminal cases registered against the petit,oner therein,

seeking recovety ofdeposits til)the next date ofhearing.

It is submitted that the as per clause 3 of the 'MOU', the respondent

was obligated to complete the construction of the said complex

within 36 months from the date ofexecution olthe MOU or lrom start

of construction. whichever is lateri

"...... ..........,...The Conpony shall conplete the consiu.tion ol the sotd

Buil.ling/conplex. within which the said spoce is located within 36 nanths

XI
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lron ke .lote of executian oI rhis osreehent or lion the sfln af
connruction, \|hichever k later dnd apply lor gront ol
conpletion/qccupancJ cenificate. The co pony on grcnt of occuponct

Conpletian/Certilicote, sholl issue fnol lene6 b the A ottee[s) 
'/ho 

shol]

within 30 (thn dars, thereof rcnt all due{.

Xll. lt is submitted that as per Clause 5.2 of the Agreement the

€onstruction completion date was the date when the application fo.

grant ol completion/occupancy certificate was made. For the

convenience ofthe the Author,ty Clause 5.2 is produced as follows:

"s.2. Thot the construction cohpletloa.ldte thott be deened ta be the date when

thpopphratnn lot s,a ot toqp2rion/odupono, ufi'ate,nade
XIll. Accordinsly, rhe due date of deligery of possession in the present

case is 36 months + 6 morths [$ace period) to be calcu]ated from

25.08.2016 as reiterated and heldin the supra order/ludgment, and

the due date of possession in the instant case comes out to be

74.09.2020.

xlv. lt ,s pertinent to mention that the respondent flrom time_to_time

issued demand requestAeminders to the complainant to clear the

outstanding dues againsl the booked unit. However, the complainant

delayed the sane lor one or the other reasons

xv. lt is to be noted that the aompla,naoti mlserably fa,led to comply the

payment plan under whlch the unitwas allotted to the complainants

and further on each and every occasion failed to remit the

outstanding dues. The compla,nants as per the records had only paid

Rs.43,80,000/- against the total due amount of Rs. 48,49,959/- It is

to be noted thatthere lies an outstandingdues otRs.4,69,9S9l_

XVL tt is humbly submitted that the respondent is raising the VAT

demands as per government regulations. That the rate at which the

Compla'ntNo. 3970 ol202l

respondent is charging the VAT amount is as per the provisions ofthe
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Haryana Value Added Tax Act 2003. Accordingly, the VAT amounts

have been demanded lrom the complainant, as the same has been

assessed and demanded bythe competen t authority-

XV1l. h is pe.tinent to meDtion that the respondent has not availed the

Amnesry Scheme namely, Haryana Alternative Tax Compl'ancc

Scheme aor Contractors, 2016, floated by the Government of Haryana,

for the recovery oltax, interest, penalty or other dues payabl. under

the said HVAT Act. 2003. To further substantiate the same, the namc

oi the respondent js not appearing in the list ol builders, who have

opted for the Lumpsum Scheme/Amnesty Scheme under Rule 49A ol

HVAT Rules, 2003 as circulated by th€ Excise & Taxation Depa(ment

xv1ll. That the respondent from tim€ to iime issued demand

request/reminders to the complainants to clear the outstanding dues

againstthe unit. However, the complainants delayed ihe same for one

orother reasons.lnfact" aftera pointoftime the complainants started

defaulting in clearing the outstanding dues. That the respondent

issued several demand letters dated O2-05-ZO7?, 22.01.2020

30.10.2020, t5.09.2021, 29.06.2022. The respondent vide lette.

dared 29.06.2022 provlded the last and final opportunity to the

complainants to clear the outstanding dues amounting to

Rs.4,69,959/- against the unit on or before 15.07.2022. However. the

compla,nants iDtentionally and del,berately failed to clear the said

dues as per the demand letter. lt is pertinent to mention that vide the

same letter dated 29.06.2022, the respondent made it.lcar to the

compla,nants that in case of lailure to clear the outstanding dues as

Complainr No. 3q70of 20?l
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rmpleinentation ol the p

mentioned in the letter, the respondent would be compelled to

consider this failure as breach of terms and conditions ofthe MOU as

well as agreement and thereafter, the allotted unit shall be treated as

cancelled from the next day lollowing the last date ofpayment.

XlX. It is submifted that as per the agreemen! the completion of the unit

was subject to the midway hindrances which were beyond the

controlofrhe respondent.lt,s to b€ noted that the development and

authorities/iorums/co

Compla nt No.1970 of lU2l

been hindered on account of

by

elinP.rted here in behw:

re3ister any diesel

vehicles more than 10

years old and ,ould .lso
6le the lisr of vehicles
before the t.ibunal and

provide th. same to the

poli.e and other

I 1ili"". " '*"-'
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The ba" tr"p"."d

Nalional Credn Tribunal
in o.A. No.479l2016 had

directed thar no non€
crusbeB be permitted to
operate unless ihey
operate .onsent from the
State Pollution Conkol
Board, no objection fto-qr,

the concerned audo.idet

EtrvtroDnient cLearanc.

from the competetrt

IL
l'l*'

Tnbunal had dnected all

in NCR, Delhr would be

prohrbited from working
fo. a period oi 2016 one

week from the date of
passing of thc oide. k
had also been dteded
that .o cotrstu ion
adrvity wouLd

pennitred for a period of
one wc.k from the dle of

ENilm P.Ll,tr,od

IPrevenhon rnd corn'ol
Althonryl had directed to
the closure of all bn.k
kiLN stones..ushers, hot
mix plants, etc with effe.t

z0r6
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H.d2n2 Stat€ Pollution

hearing. (17n of Nov,

20171. By vinae oI ihe

said order, NCT had only
pernined th.
.odpetitio. of Lnterior

nnhhing/int.rior work oi
,rojecLs. The order dated

9D Nov, 17 was va.ated
vide order dated 176 Nov,

contol Boird Pan.hkula

[as passrd ihe order
dit.d 29r odobff 2013

dire.hons
Envnondental PollutLon
(Prsvention and Contoll
Authority dated 27,f 0ct
2013 By vnue of order
dared 29s of o.rober
2013 all lhe .on*fltrtion
adivn,es imluding ihe
dx.avatioD, .ivil
.onsru*ion
directed to remain dose

r Delhi and other NCR

Disrlcts lroni 1i Nov to

NcT i. O,A.no.F67l2019
& 67e/2o19 had *ain
direded the ion.diate
cldsure olall ill€g3l stone

.rusheE
Mahend.qarh Haryana

who have noi .lmplied
with the minc clitena,
ambrnt, air qual'ty,

.arrying capacit, and

assessnent of h€alth

inpa.t. The trbunal
further di.ecred initiation
of action bY uaY of
prose.ution and .ecovery
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of comp.nsation relatrble

)r.resaid order that

"dfi- 4"*rl

ComparntNo l9?0ol?0?l

Couuiseoner, Municipal

CorporaLoo Cu.ugram
has passed an ordrr dated

11,,of O.t 201'l shereby
rh..onst0cuon activity
hJs been p.ohLbited frcm
lld o.t 2019 to llrD(
2019 u was sp..ifi.illy

wotrLd be comPl.tely
stopprd during thu

The Hon'hle Suprem.

ord{ d.ted q411.201e'
passed in wnt petit'on

bdari.g no. 13029/1935
tnkd as "rrc Me,?ro vr
U n ion ol t ndta comp],etely

banned all con$ruction
acrivities in Delhi NCR

which r.nriction wrs
partly modined vrde

ordsr dated 09122019
and was conpletely hfted

by the Hon'ble sup.ems

cour vide its order dated



ConplaintNo.3970oI2023

t3

HAR
GURU

s
l*d,

p
*t

ruJ

That Deriod trcm
72.01.202\ b 24.07 2021,

each and every aciivity
includi.B the con$ruction
activity wd hanned in the



& HARERA
GURUGRAN/

xX. Thatfrom thefacts indicated above, itis comprehensively established

that a period of 582 days was consumed on account ofcircumstances

beyond the power and control of the respoDdent, owing to the

passing or ordprs by the srarutory authorilies.

XXt. It is pertinent to mention herein that since lnception the respondent

was commifted to complete the project, however, the development

was delayed due to the reasons beyond the controlofthe respondent.

That due to the above reasons the project in question got delaved

from its s€heduled timeline. However, the respondent is committed

to compete the said project in allasPectat the earliest

7. Copies ofallthe relevant documents have been nl€d and placed on the

record. Their authenticity is not in djspute. Hen.e, the complaint can

be decided on the basis of these undisputed documents and

submissions made bY the Parties

lurisdiction of th€ authority

'lhe contention otthe respondent regarding reiection ofcomplaint on

ground oi jurisdiction stands rejected. The authority observes that it

has territorial as well as subiect matter lurisdiction to adiudicate the

present complaini lorthc reasons given be1ow.

E,l Territorialiurisdiction

As per notification oo.1/92/2017 1TCP dated 1412.2017 issued bv

Town and Country Planning Department, the jurisdiction oi Real

tlstatc Regulatory Authority, Curugram shall be entire Gurugram

u.

.omolarntNo 3970of 2023
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District for all purpose with omces situated in Gurugram ln the

present case, the project in question is s,tuated within the planning

area of Gurugram District. Therefore, this authority has complete

territorial iurisdictionto dealwiththepresentcomplaint.

E.ll Subiectmatteriurisdiction

9. Section 11(4)[a] of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per asreement for sale. Section 11(41(a)

is.eproduced as hereunder:

'tij 
r," p*.** 

'n,tt-
la) be responsible forolt oblisations, re sponsibili ties o n d functions
under the ptovisions al ths A.t a. the rules on.l regulations hade
theteunder ot to the allottees os per the ogree ent fat tule, or ta

the ossociotian afallaxees,us the case not be, till thecohvelon.e ol
oll the aponnents, ploLs ot buldinss, as the coe na! be, to the
ollott es, or the connon oreos to the o$ociotion of ollottees ot the
.anpetentotthorir!, os the.ose nat be;

10. So, in view ofthe provisions oithe Act quoted above, the Authority has

complete jurisdict,on to decide the complaint regarding non_

compliance ofobligations by the promoter.

f. Findings onthe obi€ctions raised bytherespondent

F.l. Obiection regarding complainants being investor notallottees.

11. The respondent has taken a stand that the compla,nants are investors

and not consumers, therefo.e, theyare not entitled to the protection of

the Act and thereby not entitled to file the complaiDt under section 31

ofthe Act- The respondent also submitted that the preamble of the Act

states that the Act is enact€d to protect the interest ofconsumer ot the

Complainr No 3c70 of202J
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real estate sector. The authority obse ed that the respondent is

correct in stating that the Act is enacted to protect the interest of

consumers of the real estate sector. It is settled principle of

interpretation that preamble is an introduction of a statute and states

main aims & objects of enacting a statute but at the same time

preambte cannot be used to defeat the enacting provisions ofthe Act.

Furthermore, it is pertinent to note tbat any aggrieved person can file

a complaint against the promotor if the promoter contraven€s or

violates any provisions of the Act or rules o. regulations made

thereunder. Upon careful perudi of all the terms and conditions oithe

apartment buyer's agreement, it is revealed that the complainants are

buyers and have paid total pnce oiRs.43,a0,00o/' to the promote.

towards purchase of an unit in the proiect of the promoter' At this

stage it is important to stress upon the dennition of term allottee

under theAcl thesameis teprcduced bElowfor ready referenc€:

-2(d) "attottee" in relonon b o reot e$a* yoiect deans the PeNn ta

eho o plot, opodaent ar building,6 the cose noy be, hos beeh

otatted, sotd (wherhd os ireehold or teasehotd) or otheN&
tronsfercd by the pronoEr, o4d includes the person who
\Lbseqte ly o q!,re\ the soit! allonneht thtutgh tole tton\P o'
othe,N bd doe; 4 in,lude d N&n ,t whoq such ptat

oportnent or building, os the qse nay be, is given on rehri
12. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement and MOU executed

betlveen promoter and conrplainants, it is crystal clear that they are

allottees as the subiect unit is allotted to them by the promoter. The

concept of investor is not denned or referred in the Act. As per the

definihon given under section 2 oi the Ac! there will be "promoter"

and "allottee" and there cannot be a party having a status of"investor".



*HARERA
S-aTRUGRAM ConplaintNo. 3970 oi2023

The Maharashtra Real Estate Appellate Tr,bunal in its o.der dated

29.07.2019 it:t appeal no. 0006000000010557 htled as ,r/s Srush,i

Sangam Developers PyL Ltd. Vs. SaNapriyo Leastng (P) Lts. And

anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention ofpromoter that the allottees

b€ing investors are not entitled to the protection of this Act stands

F.ll. Obiection regarding th. proiect bcinS delayed because of force naieure
circumst2nces and contendlngtotnvoke the force maleure clause.

13. The respondent/promoter has.. raised lhe content,on that

the construction of the tow€r in which the un,t of the complainants is

situated, has been delayed dueto fora€ ma,eure circumstances such as

orders/restrictions ofthe NGT as well as competent authorities, High

Court and Supreme Cou.t orde6 etc. However, all the pleas advanced

in this regard are devoid otmeriL First ofall, the possession otthe unit

in question was to be offered by 18.03.2020. Hence, events alleged by

the respondent do not have aily impacton the project being developed

by th€ respondent. Moreover, some oathe events mentioned above are

of routine in nature happening annually and the promoi€r is required

to take the same into consideration while launchins the proiect. Thus,

the promoier/respondent cannot be given any leniency on based of

aforesaid reasons aDd it is a wellse$led principle that a person cannot

take benent ofhis own wrong.

C. Findings on the reliefs sought by the complalnant

G.l Dlrect the respondert to pay the ar.eaB of asured return
@Rs65,000/- per month from luDe 2019 tlll the commencemcnt of
fl rst leae abd tllere.fter lease rentals.
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t,t

c.ll Direct the respondent to pay delayed possession charges trom

the due date ot possession i.e, 18 03.2020 till the date ot offer ot
possession. 

I

The above-mentioned reliefs are interrelated accordingly, the same

are being taken together for adjudication. The complainants have

sought delay possession charges aloDgwith assured return on

monthly basis as per clause 3 ofthe lvl.O.U dated 18.03 2017

'lhe complainants bookcd a unit ,n the project ol respondent and the

MoU was executed on 18.03.2017. The basic sale consideration ofthe

unit is Rs.40,00,000/- and the complainants have made a pavment of

Rs.43,80,000/'in lieu of the same. The complainants in the present

complaint seeks reliei ior th€ pending assured retu.n as well as DPC.

'Ihe plea ol the respondent is othe.wis€ and staied that the

respondent cancelled the allotted unit of the complainants vide final

reminder letter dated 29.06.2022-

Now the question before the authorig' is whether the cancellation

issued vide rem inder letter dated 29.06.2022 isvalid or not?

The authority observes that the complainants have paid an amount of

Rs. 43,S0,000/- out of the basic sale coDsideration oi Rs40,00,000/

The respondent has issued a reminder letter d:ted 29.06.2022 for the

payment ol tbe outslanding dues and as per that letter they have

provided one last aDd final opportunity to pay and clear all arrears of

instalments within l5 days i.e., on or before 15 07.2022. The relevart

16.

17.
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part ofrhe reminder letter dated 29.06.2022 is reproduced hereunder

for r€ady reference:

'' vou ore hereby called upon to c|@r all ouEtonding pdtnents

onounting tD Rs.4,69,959/. within 15 dots lion the date ofthis
notice i e., on or behre 1 

'tt 
luly 2022 (ReJerc.l hereih os Last Dote

18. Th€ Authority is of the view that the cancellat,on letter dated

29.06.2022 is not valid as the compla,nants have already paid more

than 1o0o/dof the sale consideration Moreover, the reminder letter

dated 29.06.2022 issued by ihe,tespondent clearly prov,des time

period to make payments within 15 days. Henc€, the letter dated

29-06.2022 cannor be treated valid cancellation letler and th€ said

cancellation letter dated 29.06.2022 is hereby revoked

19. lt rs pleaded that the respondent has not complied with the terms and

conrlitions of the agreement Though for some time, the amount of

asslrred returns tlas paid but later on, the respondent refused to pav

the same by taking a plea ot the Banning of un.egulated DePosii

schemes Act, 2019 {herein after referred to as the Act of 20191. But

that Act does not create a bar for payment of assured returns even

after coming into operation and the payments made in this regard

are protected as p.r section 2t4)liii] of the above mentioned Act

However, the plea of respondent is otherwise and who took a stand

Complaint No. 3970 ol202l



20. The M.O.U dated 18!3.2017 can be considered as an agreement lor

sale interpreting the definilion of the agreement for "agreement for

sale" under section Z(cl oi the Act and broadlv bv taking into

consideration the objects ot the Act Therefore, the promotcr and

allottee would be bound by the obligations contained in the

memorandum of understandings and the promoter shau be

responsible for all obligations, responsibilities, and functions to the

allottee as per the agreement for sale executed interse them under

section 11t4lta) of the Act. An agreement delines the rights and

liabilities ofboth the parties i.e., promoter and the allottee and marks

the start of new contractual relationship between them l'hs

contractual relationship gives rise to tuture agreements and

transactions between them. one ol the inteS.al parts of fiis

agreement, the letter .lated 18.03 2017 is the transaction of assured

return rnte.'se parties Thc "agreement ior sale aiter coming 
'nto

force ol this Act [i.e., Act of 2016] shall be in the prescribed lorm as

per rules but this Act of 2016 does not rewrite the agreemcnf'

entered between promoter and aliottee prior to coming into force of

the Act as held by thc Hon'ble Bombay High Court in case Neelka,nal

Reattors Sfiurbon Private Limited and Anr' v/s Ution oJ lndia &

0I5., [Wr,t Petition No. 2737 of 2017] decided on 06'12'2017'

21. It is pleaded on behall of .esponde nts/builde rs that after the Banni g

of Unregulated Deposit Schemes Act of 2019 came into force' thcre is

bar lor payment ol assured returns to an allottee But again, the pletr

(omplainr No 3970 of20zl

amount of assured returns and did not paid

olrhe Act o12019 as it was declared illegal.
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taken in this regard is devoid of merit. Section 2(41 of the above

mentioned Act d€fines the word 'deposit'as on omount of money

received by war of on ddvonce or loon or in any orher form, br any

deposit toket with a pronise to rctum whethet oltrr a specifred period

or otheNise, either in cash or in kind in the lorm of o specified

seNice, with or without ony benelt in the lom oJ interest, bonus, prolt

or in any other forn, but does not include:

(i) on ohaunt received in the couts ot o. fot the purpo9 of buehe$ ond
beonns o senuihe connection t4 such business includihg

tnt a.lvont" ece^e\t ,h tonreirion srth tonttd*a on ol
p'oetrv, undq an lateefrent df onangeT.4t tubttu t tothe ordnto4 that
such advonce is odjusted againsr such imnovob| properly os sPeciled n
terns olthe ogtee entor aftalee.dellt

22. A perusal of the above-mentioned d€finition of, the term 'depost',

shows that it has been g,ven the same meaning as assigned to it under

the Companies Act, 2013 and the same provides under section 2(31)

includes any receipt by way ofdeposit or loan or in any other iorm bv

a company but does not qclude such cat€gories ol amount as mav be

prescribed in consultation with the Rcserve Bank of hdia. S,milarly

rule 2(c) of the Companies (Acceptance ol Depositsl Rules, 2014

defines the meaning ofdeposlt lvhich includes any receipt of money by

way ofdepos,t or loan or in any other form by a companv but do€s not

(i) os on a.lvonce, a.@Lnkd fot in on! monnet whaEoeveL received tn

annection with cansidlation lot on ihnovoble ProPet!
[ii) os on odvdnce received ohd as attowed b! onv sectorat resu]otot or in

occardance with di.ections ofcental or state cove/n ent)

23. So, keeping inview the above-mentioned provisions ofthe Actof2019

and the Compan,es Act 2013, it ,s to be seen as to whether an allottee

is ent,tled to assured returns in a case where he has deposited

substantial amount oi sate consideration against the allotment of a

Complarnt No l9?0of z02l
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unit with the builder at the time ofbooking or immediately thereafter

and as agreed upon between them.

24. The Government of 'ndia enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provjde for a comprehensive rnechanism to bdn

the unregulated deposit schemes, other than dePosits taken in the

ordinary course ol business and to protect the interest of dePositors

and lor matters connccted therewith or incidental thereto as detined

in section 2 (4lofthc BUDS Act2019.

25 The money was ta\en by the builder as deposit in advance aga'nst

allotment of immovable properry and its possession was to be olfered

within a certain period. However, in view oftaking sale consideratron

by way ol advance, the builder promised certain amount by wav of

assured returns for a certain period. So, on his iailure to fulfil that

commitment, the allottee has a right to approach the authoritv for

redressalofhis grievances by way offiling acomplaint.

26. The money was taken by the builder as a d€posit in advance against

allotment ofjmmovable property and its possession was to be offered

within a certain period. However, in view oltaking sale consideration

by way of advance, the builder pronised certain amount by wav ot

assured returns for a certain p€riod. So, on his failure to fulfil that

commitment, the allottee has a right to approach the authority for

redressal ofhis grievances by way olfiling a complaint

27. The Authority under this Act has been regulating the advances

received under thc pro,ect and its various other aspects. So, the

amount paid by the complain.rnts to the builder is a regulated deposit

accepted by the latter liom the former agarDst the immovable

complarntNo l97o of 2023
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properry to be transferred to the allottee later on The Authoritv is oI

the view that since the occupation certificate in respect to the project

has not been received yet and thus the respondent cannot execute a

lease deed with the third party. The lease deed executed on

10.07.2020 thus bolds not relevance here. Also, in dre lease deed dated

10.07.2020, a description of the unit no's and the floor is specified in

respect to which the lease deed has been executed, the sald

specification has no mention oi the subject unit. Thus, it can be

concluded that the said lease deed is not in respect of,the subject unit

and hold. no relevanc{r here.

. Delayed possession charges

28. Admlssibility of delay possession charg€s at prescribed rate of

interesi The complainants are seeking delay possession charses

however, proviso to section 18 provides that where an allottee does

not intend to withdraw fiom the project, he shal] be paid, bv the

promoter, interest tor every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as

Rule 13, P.escribad rdt oJ interest' [Prciso to section 12, section

fi and sub-kction (4) ond subse.lion (7) of section 1el
(1) Fot the puqoe of proviso ta sectioh 12t se.trcn 1a; and sub'

sectians t.t) antl t1) of Y.rnn 19, tha '\nteten at the tote
prescnbed !1otl bc theSto,! Bankoflnllio highest norginolco5t
oftehdtns mte +2%:

Prorided that n care the State Bonk af lndio morsinot ca! al
lending ruL. IMCLR) is not in use, it sho]l be reploced bv ltLh
benchhotk bnAin! .ates \|htch the State Bonk al tndta nol fx
ltan nne kt Lit,. lor kndlng to the leherol pubh..
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29. The legislature in its wisdom in the subordinate legislatron under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interesL The rate of interest so determined by the legislature, is

reasonable and if the said rule is fotlowed to award the interest, it will

ensure uniiorm practice in allthe cases.

30. Consequently, as per website of the State Bank of India ie,

ico.iE the marginal cost oflending rate (in short, MCLR) as

on date i.e.,03.07.2024 is 8.95%. Accordingly, the Prescribed rate of

interest willbe marginalcost ollending rate +20lo i'e, 10 95%'

31. The definiiion of ternt interest' as defined under section 2(za) of the

Act provides that the rate ol interest chargeable from the allottee bv

the promotet in case of delault, shall be equal to the rate ol interest

lvhich thc promoter shall be liable to pay the allottee, in case of

dehult. the relevant sectio. is reproduced below:

''(zo) nxercn" neons the ntes ol inter*t potoble b! the prcnote' at

the allottce, os the cae doY be

L^btarrt- " -1o, the pdpo\e ol th'sctot*
t,, the tdte t! ,nt..p,t,\otq"able fro\ Ihe o to t'e h) th" Drnat-

'4 o-' atdlor\ 'hatt d eau't r' ta"1 \t- !art'4tha
pranate; shottbelnbtetapo!the ottot1e, k cae aJ defautt)

..t t\p .'|Pt?! PoJablP ov tltP orcnaret ta thP w\attPa \n'\ ba iun
N dae t);p;onot'i t ewd the aIount o' o'v paa thP'eot "tl
the dote the onount at patt th eoJ and hpren thqean is

relunded dnd the intqdtpdvoble by rhe o ottee ta the prcmoter

\;ott be rton the date tie ottottee deloutts in Patnent to the

Prcnote; t t the (tab n n Pdidi
32. The builde; is lisble to pay that amount as agreed upon and cant take

a plea that it is not liable to pay the amount of assured return

Moreover, an agreement defines the builder/buver relationship' So' it

can be sard that the agrcement for assured returns between the

promoter and allotee arises out ofthe same relationship and is marked

bv the orisinal agreemeDtfor sale.
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33. To answer the above proposition, it is worthwhile to consider that the

assured return is payable to the allottees on account of a provision in

the BBA or in a MoU havine reference of the BBA or an addendum to

rhp BBA .r in. Moll or allotment letter. The assured return in this case

js paylble from the.late oftillthe commencement ofthe first lease on

the said uDit, after obtaining the occupation certificate.

34. The.ate atwhich assured return has been committed by the promoter

is Rs.65,000/ per month. If we compa.e this assured returD with

delayed possession charges payable under proviso to section 18[1J of

the Act, 2016, the assured return is higher. By way of assured return,

the promoter has assured the allottees that they would be entitled for

this specific amount till the commencement of the first lease on the

said nnit. Accordingly, the interest of the allottees is protected even

after the due date of possessjon is ove. as the assured returns are

payable from the date ofthe [4oU i.e 18.03.2017. The monthly assured

return shall be paid to tbe allotteefs) until the commencement of the

first lease on the sajd unit afterobtaining the occupation certificate.

35. The purpose of delayed possession charges after due date ol

possession is served on payment of assured return after due date of

possession as the same is to safeguard the lnterest olthe allottees as

their money is continued b be used by the promoter even after the

promised due date and in retunr, they are to be paid eitherthe assured

return ordelayed possession charges whichever is higher.

36 Accordinely, the Authority decides that in cases where assured return

is reasonablc and comparable with the delayed Possession chargcs

under section 18 and assltred returD is payable even after due daie of



possession till the commencement of the first lease on the said unit,

aiter obtaining the occupation certificate. The allortee shall be entitled

to assured retur. or delayed possession charges, whichever is higher

without prejudice to any other remedy including compensation. In lhe

present case, the assured return was payable till the commencement

oifirst lease. The project is considered habitable or fit for occupation

only after dre grant of occupation certificate by the competent

nuthority. llowever, the respondent has not received occupation

.ertilicate hom the competeDt authority tillthe date of passing ofthis

order. Hence, the said building cannot be presumed to be fit for

occupation. Furthermore, the respondent has put the said premises to

lease by way ofexe€utlng lease deed dated 10.07.2020.ln the absence

of occupation certificate, the said lease cannot be considered to be

valid in the eyes ol law. In view of the above, the assured return shall

be payable till the said premises is put to lease alter obtaining

occupation certitjcate from th€ competent autho rity.

37. llence, the Authority directs the respondent/promoter to pay assured

return to the complainants at the rate of Rs.65,000/ per month from

the date i.e., 1 8.0 3.2 017 till the commencement of the first lease on th e

s.rid unit aater obtaining the occupalion certificate as per th.

memorandum of unde.standing after deductjng the amount already

paid by the respondent on account of assured retu.n to the

C.lll. Direct the respondent to demarcate the unit in question

and handover possessioo io habitable condition after

obtaining the Occupation certifi cat€.

ComplaintNo 3q7Oof 2021
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41. Under section 19, clause 1, the allo$ee is entitled to obtain the

iniormation relating to sanctioned plans, layout plans alongwith the

spccifications from the promoter. Relevant section has bcen

reproduced below:

'' Section 19 Ri4hts ond .luties of ollottees.
(1)'1he ollaxee sholl be .nttled to abtoin the infornotbn rclotins ta

sanuoned plons, lalout plant ulang \|ith the specif.ottans approretl b! the

.onryetent autha.ity ohd ru.h .thet infornattan os Otavi.ted in thtr A.t at thc

tute: a d rcgulatnns nnde th*eurdet ot thc agtcenrent for \o1. trgned nh

the ptonoter
IEnphasissupplied]

42. l'he respondent/promoter is directed to p.ovide specifications to the

complainants/allottees regarding tbe subject maiter unit ot the

complainants and also ofTer possession ofthe unit to the complainants,

withln 60 days afte. receiving the occupation .ertiricate from the

concerned authorities. The complainants/allottees are directed to pav

the outstanding dues, ifanY.

C.lV. Direct the r€spondent not to termlnate the allotm€nt of

the complalnants or create third paty rights on the allotted

4il. Vrdc proceedings dated 2?.03.2024, the Authority had di.ected the

respondent/promoter to maintain the status_quo with respect to the

subject unrt of the complainantt/allottees as the

complainants/allottees have already Paid a considerable amount to

the respondent/promoter i.e., more than 100% of the basic s.rle

G.Vl. Dircct the respondenl to retoke the dematrd letter dated

22.01.2020 and no to charse vAT.

ComplaLntNo. 1970of 202l
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G.VIL Direct the responderl to refund Rs.2'00,000r piid bv the

complaitranls lowards VATcharges in the ve8r2017

44. The Author,ty has held ir cR/4031/2079 titled varun Gupto vs

Emaar MgJ Land Ltd. that the promote. is entitled to charge vAT

from the allottee for the per,od up to 31-03.2014 @ 1.050.6 (oDe

percent VAT + 5 percent surcbarge on VATI under the amnestv

scheme. However, if the respondent opted for composition levy, then

also. the inc,dence ofsuch taxes shall be borne by the respondent only

and if composition scheme is not availed, VAT mav be charged on

proportionate basis subject to furii;hing ot proof of having its actual

payment to the conrerned taxation Authority

45. ln the present complaint, the respondent/promoter has raised the

demand of payment for VAT on 3003.2017 oi an amount of

Rs.2,00,000/ and the s.rme was duly paid bv the

complainants/allottees on 18.05.2017 unde. protest' Thc

respondent again raised a d€mand of Rs.3,01,600/' on account or

VAT outstanding on 22.01.2020 The Authoritv is of the view that

the respondent/promoter was entitled to raise demand in respect ol

VAT charges upto 31.03.2014 and thereafter during thc period of

01.04.2014 to 30.06.2017, the respondent was not to charge VAT

irom the allottees and the same was to be borne by the 
'espoDdcnt

itself. Here the respondent have made an illegal demand v e

demand letter dated 18.05.2017 and also the demand letter datcd

22.01.2020 lor the payment ot outstanding dues on account of VAT

charges which was illegal

46. Thus, the respondent/promoter is dlrected to refund the amount of

Rs.2,00,000/- paid by the allottees on account ofthe VAT d€mands
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alongwith an interest @10.95% from the date of payment till the

date ofthis order.

H. Dlrectlons ofthe authorlty

36. Hence, the Authority hereby passes this order and ,ssues th€

following directions under section 37 ol the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(0:

ii

lhc cancellation letter dated 29.06.2022 is hereby sct aside and

the respondent is directed to pay the ar.ears oiamount oiassured

return at the rate i.e., Rs.65,000/'per month from the date i.e.,

18.03.2017 till the commenc.ment of the first lease on the said

unit as perthe memorandu of u nderstanding, afte r ded ucting the

amount al.eady paid by the respondent on account ol assurcd

return to the complainants.

'lhe respondent is di.ected to pay arrears of accrucd assurcd

return as per lvlou dated 18.03.2017 till date ar rhe a8re.d ratc

within 90 days from the date oa this order after adjustment or

outstanding dues, if any, from the complainants and failing which

that amount would be payable with interest @8 950/0 p.a. nll the

date of actual realization.

iii. The respondent is directed to offer possession ofthe unitwithin 60

days from the date of obtaining occupation certificate from the

.oncerned authorities.
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iv. The respondent/promot€r is directed to provide spe.ifications to

the complainants/allottees regarding the subject matter unlt ofthe

complainant.

v. The respondent/promoter is directed to refund the amount ol

Rs.2,00,000/- pa,d by the complainants/allottes alongwith an

interest @10.95% liom the date of payment till the actual

realization,

Complarnt No 3970 o12023

vi The respondent shall not anything from the complainant

which is not thepart ofd
37.

3u

Complaintstands dispo

File be consigned
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