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The presernt complaint has

section 31 of the Real Estate (

short, the Act) read with rule

and Development) Rules, 201,7

11(4)[a) of the Actwherein it is

be responsible for all obligatio

provisions of the Act or the rul

1.

the allottee as per the agreeme t for sale executed inter se.
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lation and Development) Act, 2016 fin
of the Haryana Real -Estate (Regulation

in short, the RulesJ for violation of section

nter alia prescribed that the promoter shall

s, responsibilities, and functions under the

and regulations made there under or to



A.

2.
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Unit and proiect-related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainants, the date of proposed handing over of the
possession, and the delay period, if any, have been detailed in the following
tabular form:

Sr. No. Particulars Details
1,. Name and location of the

proiect
"One on One, Phase 1", Sector-16,
Gurugram

2. Nature of the proiect Commercial complex
3. Area of the project 12.1,3125 acres
4. RE RA re gi ste red / nflt,iir,y

registered and validiq.y
status r'| 

"'i\'i'

,'Registered
237 of 201.7 dated 20.09.201 7 valid
Irpto 19.09.2022

5. Application for allotment 13,0,.04.2015
:{DEee 31bf complaint)

6. AllotmentLetter 
"'u,li $0a.0G20[5

lpege 3'7 olcomplaint)
7. Unit no. 229,Block 3 admeasuring 750 sq.ft.

(super area)
(page 77 of complaint)

B. Date of bu/er agrbement Not executed

9. Possession Clause Not available

10. Due date of possessib'n 0410.5.2018
(6eeemed to be 3 years from the date
of a|otmqnt letter in view of "Fortune
infffistrudtune and Ors. vs. Trevor
D*Li.ma and "ors." (Lz.o3.z018 - SC);
MANrJl,s€7ozs3 /20L8)

L1. Basic sale consideration Rs.61,87,500 /-
[As per allotment letter at page 37 of
complaintJ

1,2, Amount paid by the
complainant

Rs.51,33,546/-
(prg. 39 of complaint)

13, Occupation certificate Not obtained
1,4. Offer of possession Not offered
15. Assured return clause "The unit has been allotted to you with

qn assured monthly return of Rs.
737.22/- per sq. ft. payable till
completion of the building.
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a) Post completion of the OuiUing an
amount equivalent to Rs, I 3 0 / - per
sq. ft. super areo of the unit per
month shall be paid as committed
return from for upto three years fro mthe date of completion of
construction of the said commercial
unit, or till the said unit is put on
lease, whichever is earlier.......',

(as per allotment letter page 3Z of
complaint)

1,6, Objection vide email
execution of buyer's
agreement by
complainant ':i,

'or

by
tion

15.12.2015
(page 44 of complaint)

,:.:L;,.]'

1,7. Reminders sent "r
respondent for execu
of buyer's agte$meUt

w,0 1.2 0 1,6, 22.02.2016
hnd 20,,0 2.2020
i(pgge 51, 52 and 53 of
*$spectively)

the reply,

18. tre0
by

the

Rs.42,19,51,5 /-

Facts of the complai g . ,,,i

The complainant has made the

a) That on the basis of

the cornplainant booked a u

Gurugram on 30.04 .2015 by

b) Based on the application an

respondent allotted unit no. ,

area) irr the said project. By

following assurances were r
ti) Assured monthly ret_urn

pletion of building.
[ii] Post completion of the b

per sq. ft. super area pe
y,ears from completion o

in

l2g,b.

w?)r r

ade t

of Rs

rildinl
: mon
'cons1

lng suDmtsslons:

ns and assurances of the respondent,

the project "One on One", Sector 16,

lf an application for allotment.

rment made by the complainant, the

rlock 3, admeasuring 750 sq. ft [super
of allotment letter dated 04.06.20|5,

o the complainant-

137.22/- per sq. ft. payable till com-

g an amount equivalent to Rs. 130/-
:th as committed return for up to 3
Eruction.
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[iii) Obligation of the developer to lease the premises of which the flat
is part @ Rs130 /- pe, sq. ft. if the achieved rental is less than Rs.
L3o/- per sq. ft. then a refund of Rs.133 per sq. ft. for every Rs.1/-
by which rental is less than Rs.13Osq. ft.

(iv) If the achieved rental is between Rs 130/- per sq. ft and Rs lso/_
per sq' ft., then you will be liable to pay additional sale considera-
tion @Rs. 66,5 per sq. ft. fRupees Sixty-six paisa Fifty) for every ru-
pee of the addition:rl rental achieved.

(vJ trf the achieved rental is above Rs 150/- Ps. ft. then you will be liable
to pay additional sale consideration as per the following calcula-
tions: -

i) Rs 1330/- per sq. ft. (Rupees Thirteen Hundred thirty only) for
achieving a lease rental till Rs L50/- per sq. ft.

ii) Plus Rs. 86.5/- per sq. ft, for every rupee of additional rent above
Rs L50/-.

(vi) No maintenance ctrarges for the period up to which property is
leased out.

[vii) llental security deposit and rental advance as would be recovered
lrom incoming lesseedrpaid on ieceipt.

[viii) ll.he flat would be completed and ready, for lease by March 201,7 .

c) The ccrmplainant paid total sale cosideration of Rs.51,33,546/-. out of

this, Rs. 50,84,046f - were paid via cheque no. 81 lTso and Rs. 49,soo /-
were paid as TDS to the tax department. Further, the payments were

acknourledged by the respondent vide letters dated 30.04.2015 and

08.05.2015.

d)The builder Quyer agrqg-hent*"received by the complainanr on

11.1,2.12015 for signing was in complete contravention to the terms
::: .

agreed in the allotment letter dated 04.06.2015. It was completely blank

with rr:spect to the clause on the assured return and the complainant

made changes according to allotment letter dated 04.06.2015. The

complainant then sent back the builder buyer agreement with the

corrections according to terms agreed in the allotment letter, however

the bujlder buyer agreernent was not sent back by the respondent with

the incorporated/suggested changes. on 1,5.r2.2015 the complainant

through email brought to the notice of the respondent the discrepancies

in the proposed builder buyer agreement. Furthermore, the
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complainant highlighted the fact that assured return promised in the

builder buyer agreement was kept blank. Furthermore, the Clause lT of
the builder buyer agreement added the words:

"sttch policy of the developer may change from time to time where the
Developer may withdraw the assured return scheme,,,

e) As the language of the said BBA was contrary to agreed terms in the

allotment letter dated 04.06.201,5, the complainant categorically

requested Mr. Vinay from the sales team of the respondent to amend the

builderr buyer agreement and after assurance filled the blank spaces

according to the allotntent letter dated 04.06.2015, so that it can be

executed at the earliest. Fuither, on 19.0r.201,6 and, zz.oz.zo16 the

complainant received two letters to execute the unchanged builder

buyer agreement which *q, prriiiity nt"nk and contrary to the terms

agreerl in the allotment letter dated 04.06.2015 with respect the said

unit. The respondent vicle letters dated 19.01".2016 and 22.02.2016 even

threatened the complainant with termination of the booking and refund

the anrount paid by the cornplainant after deduction of earnest money,

brokerage and other non-refundable charges in case the incomplete and

arbitrary builder buyer agieement was not signed and returned within

30 days. The complainant again wrote to Mr. Vinay from the sales team

of the respondent on L4.06,201.6 highlighting that the amended builder

buyer agreement as per the terms of the allotment letter dated

04.06.201'5 has been duly signed and sent. Furthermore, the

complainant highlighted that relationship manager constantly called

inquiring about the reason for amendment of the builder buyer

agreernent, however there was no response from the respondent. The

conduct of the respondent clearly shows a lack of will to execute the

builder buyer agreement as per the agreed terms of the allotment letter

with the complainant.
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f) Vide emails dated 31.10.2018 and 30.11.2018 the respondent

promised and cessation of selling properties with assured returns.
Further, the respondent promised that the said unit would be leased by

|une 201,9 and once it is done, all the accounts would be reconciled, all
dues rvould be settled. It is pertinent to mention that the respondent

stopptld the payment ol'assured returns to the complainant in October

201,8, in contravention of allotment letter dated 04.o6.zo1,s.

gJvide emails dated 1,+.06.2'otg and o}.o7.z0r9, the respondent

communicated about reconcifiation of the accounts. Further,

respondent also sent an addendum agreement which completely

omitted the assured return clause and added collection charges of 5%

per month on the rentals, co*htrary to the terms agreed in the allotment

letter dated 04.06.2015. Therefore, the complainant did not sign the

agreernent which altered the original agreed terms.

h) The respondent vide letter dated 1,1,.1,2.201,9 sent a new builder buyer

agreennent for the said unit. It is pertinent to mention that the new

builder buyer agreement failed to mention the agreed terms of the

allotment letter dated 04.06.2015. Further, the complainant vide e-mail

dated 05.03.2020 highlighted the absence of agreed terms in the builder

buyer agreement with respect to allotment letter dated 04.06.2015. The

complainant highlights the specific terms as follows:

highlighted the difficulty in continuing with the assured returns

Clause in BBA

1..4 "The Allottee agreels that escalation in the constructan cost resuttrng
from increase in the co6t of construction inputs like steel, cemenl fuel and
other building materiqls and labor shall be borne by the Allottee. It is
mutually agreed and blnding behueen the Allottee and Promotr that 600/o
of sale price shall be treated as construction cost for the purpose of
computation and escalation. Escalation shall commence from date of
issuance of allotment letter by the Promoter to the Allottee......"
7.5 "The Allottee(s) shall make the payment as per the payment plan set
out in Schedule D (Pa

Page 6 of26
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ffi"-eilnuennrrl Complaint No. 2331 of Z0ZZ

"5, TIME /S ESSENCE
The Promoter shall ahide by the time schedule for completing the project
as disclosed at the tirne of registration of the project with lhe Authirity
and towards handing over the commeriial sp,q.[furit to the Ailottee(i)
and common area tQ the ossociation of ailotiees or the competiit
authority, or as the cqse may be, as provided under Rule No. z(1) of the
Rules."

3.

4. /.r tquure oI Ailottee to take possession of the commercial
spoce/unit-.....Allottee shail be tiable to pay to tie promoter holding
charges @Rs._per sq. ft. of the Carpet Areo-per month......',
H_ol 4ing charges ele_l-<gpI blank.
12. CONVEYANCE 0F THE SA\D COMMERCUT Splcn/uwrc
The Promoter on reg,eip,! oJ total price and appiicable taxes of the
commercial Spaceflfii.y..an!_$ST as mentioned under schedule'c for
commercial space/int,t qid Rp, 7s,000/- as administrative charges ind
other a ncillary cha rg e5....

The arbitrary ancilihry charges revied by the respondent are not
acceptable to thg.complai4ant,

5.

6. "78.2 The lease dijcunbnt.wi)
the promoter or its ngminciled subsidiary, who in turn will remit the
proportio,natg.::rent to Nh'ei'tI ee, after deducting the expenses/costs of
managing.the leasing assistaqae.and cbllection of rentals which presently
work out to be at the rate of 2.50/o of the rental iatue of such commercial

The rent collection charges of z,soi/o are not mentioned in the
allotment letter, are also arbitrarily imposed on the complainant,
hence not acceptable.

7.

8.

"24. BINDING E#FE{! ,,,,{.===u*P"",, =- n

By justforwaidia'iffrif f,qen*b,ntti,th,e Allottee by the promoter, does.not
create a binding obligation,,,*;.Total price in case the construction raised
is over 50%o of tha Buillfring.tt
The clause is arbitrary, vague and thus, not acceptable to the
complainaht;
"35. SAflINGS .,i''-=: ,

Any application letter, allotmBnt letten agreement or any other document
signed by the Allottee, in reipect of the llnit as the case may be, prior to
execution of this agreementfor sale for such commercial space/unifi plot
or building, as the casa may be shall not be construed to limit the rights
and interests of the Allattee under the agreementfor sale or under the Act
or the rules and regulations, made thereunder."
This effectively nullifies the allotment letter dated o4.o6.zoLs.
Hence, not acceptable to the complainant.

i) The complainant mentioned his willingness to sign the new builder

buyer agreement of the said unit which should be as per the terms

agreed in the allotment letter dated 04.06.2015.

Page7 of26
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C.

4.

j) Further, the complainant vide email and letter dated z}.1,o.zozl
appraised the respondent of continuing payments of assured return
promised for pending 36 months and refund the amount due to
achier"ing less rental. As of May 2022, the amount of assured return
pending from the respondent amounts to Rs.45,2 B,260 /-.

kJ The respondent had stopped the payment of the assured return of
Rs.1,02,915/- per month from October 2O1,B.Till date no assured return
has been paid by the respondent as agreed in the allotment letter dated
04.06.2015. Therefore, till May z.ozzta principle of Rs.45,2B, 260 /- has
been accrued. At 1B percent simple interest the amount of total interest
on the principal amount is Rs.15,2B, s6l/-. Therefore, a total
outstanding amount of Rs.60,s6, BZr/-is pending from the respondent.

Relief sought by the complainantS;

The complainant has sought the following relieffsJ:

i. Direct the respondent to pay a delay interest @l}o/oper annum for not
completing and delivering the said unit within the time frame agreed in
allotmr:nt letter dated 04.06.2015 till the date of formal handing over of
possession.

ii. Direct the respondent to pay assured return for the pending 44 months
@137.|22 pr sq. ft. for the said unit which amounts to a total of
Rs.45,2i8,260/- and handover possession of the property. Direct the
respondent to pay assured rental @t3O /- per sq. ft. for the said unit upto
3 years; as per the terms of allotment letter or till the time property is
put on lease whichever is earlier.

iii. Direct the respondent to pay penal interest on assured return due till
date i.e., Rs.15,28, 561 / -.

iv. Direct the respondent to execute builder buyer agreement and
conveyance deed as per the terms agreed in the allotment letter dated
04.06.2015.

v. Direct the respondent to handover possession of the said complete in all
aspects.

vi. Direct the respondent not to levy holding charges on the complainant.

Complaint No. 2331 of Z0Z2
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vii. Impose penalty on the respondent for contravention of Section 11t ) (a)
of the RERA Act,2016.

On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

Section L1(4) of the Act to plead guilty or not to plead guilty.

Reply by the respondent.

The respondent contested the complaint on the following grounds:

a) That the complainant has filed the present complaint for assured return

and this Authority has no jurisdict]on to entertain the present complaint

as in the cases of assured return,,this Hon'ble Court has no jurisdiction,

as has been decided by this-Authority in complaint case no. 175 of 201,8,

titled:rs Sh. Bhram Singh Vs Venetian LDF Projects LLP.

b) That a reading of the entirq complaint on a demurrer reveals that the

true nature of th'd relief sought is specific performance of the assured

returns commitment. It is respectfully submitted that relief of specific

performance flows from the Specific Relief Act, 1963 and no part of the

Real llstate (Regulation and Development) Act, 2016 clothes this

Hon'blle Authority to exercise powens under Specific Relief Act, 1963.

Thereliore, this Hon'ble Authority not being a civil court could not assert

to itself the jurisdiction to grant specific performance of assured returns

which is a relief under the Specific Performance Act, 1963.

c) That the Complainant had booked a commercial shop space on

30.04.2015 and the respondent allotted a unit no.229, block 3, admeas-

uring 1250 sq. ft. in the project "One on One" situated at Sector- 16, Vatika

One on One, Gurugram being developed by the respondent vide allot-

ment letter dated 04.06.2015.

d) That the allotment letter dated 04.06.2015 stipulated some terms and

conditions with regard to the said commercial space. That there was a

further stipulation in the allotment letter that the timely completion of

D.

6.
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the project is subject to timely payment by the allottee and delay in con-

struction can occur for reasons beyond the control of the respondent.

eJ That the construction of the said commercial space was proposed to be

completed by March 201,7 by the respondent, within 36 months from

the date of receipt of the approval of building plans or the date of receipt

of the approval of the Ministry of Environment and Forests, Government

of India for the project or execution of builder buyer agreement, which-

ever is later.

0 That the terms and conditions set out in the allotment letter/agreement

were accepted by the complaihant and he agreed to comply with the

same. No grievance had been iaised qua the agreed terms and condi-

tions of the agreement nor can it be raised at this stage as parties have

alreacly acted upon the agreOment.

g) That the complainant learned about the assured return scheme and was

willing and ready to pay the entire sale consideration to reap benefits of

assurr:d return upon his own judgment and investigation. Further, the

comp,tainant paid the part sale consideration amount of Rs.51,33,546/-

towards the total agreed sale consideration.

h) That the complainant herein was very well aware of the fact that the

comrnercial unit in question was subject to be leased out post its com-

pletion and same was meh{ioned and agreed by the complainant in the

allotment letter.

i) That the said application form clearly stipulated provisions for lease and

admittedly contained a lase clause. That the said allotment letter does

not have a possession clause for physical possession. That it can be con-

cluded herein that the complainant is not a consumer or allottee. The

relationship between the complainant and the respondent is not that of

Page 10 of26
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a builder-buyer. The complainant is an investor and seeks speculative

gains.

j) That various reminders were sent to the complainant including letters

dated 19.01.20L6,22.02.2016 and 20.02.2020. Thus, the complainant

has defaulted in his contractual obligations and is merely trying to wrig-

gle out of the contract.

k) That the respondent herein had been paying assured return of

Rs.1,02,9 L5 /- every month to complainant in lieu of advance payments

received in respect to a unit 
!,,gokf 

in the project without any delay.

Upon coming into force 
"f 

thei "A.t, ,ny such unregulated deposits

which are not approved has begome illegal and continuing the same

shall expose the respondent to strict penal provisions of the Act. There-

fore, enactment of the BUDS Act forced the respondent to discontinue

the payment of assured returns.

l) that the Hon'ble High Court,of Punjab & Haryana in CWP No. 26740 of

2022 titled as "Vatika Limited Vs. Union of India & Ors.", took cognizance

in respect of Banning of Unnegulated Deposits Schemes Act, 201,9 and

restrained the Union of India and State of Haryana from taking coercive

steps in criminal cases registered against Company for seeking recovery

against deposits till the next date of hearing.

m) That the complainant has already received an amount of Rs.42,1 g,51,5 /-
as assured return as agreed by the respondent under the said agreement

up to September 2018.

n) Furtherrmore, the project was hindered due to force majeure reasons be-

yond the control of the respondent such as direction of Hon'ble National

Green Tribunal, Environment Pollution Control Authority, Haryana

State Pollution Control Board, Commissioner Municipal Corporation

Page 11 of26
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Gurugram, Hon'ble Supre

caused a delay in completio

7. Copies of all the relevant

record. Their authenticity is n

decided based on these undisp

complainant.

E. |urisdiction of the authority:

B. The authority observes that i
jurisdiction to adjudicate

below.

E. I Territorial j

9. As per notification no,

and Country Pla

Regulatory Autho

all purposes with

project in question

Therefore, this autho

the present complaint.

E. II Subiect matter
:,,;

L0. Section 11(a)(a)

responsible to the

reproduced as hereunder:

Section fi@)(a)
Be responsible for all

thereunder or to the
the association of a

Complaint No. 2331 of Z0ZZ

Court, Covid L9 pandemic, etc. which

of the project.

ments have been filed and placed on the

t in dispute. Hence, the complaint can be

documents and submission made by the

territorial as well as subject matter

the reasons givencomplaint for

14.1,2.2017 issued by Town

De the iction of Real Estate

ur th Gurugram District for

m. n the present case, the

rea of Gurugram district.
iial jurisdiction to deal with

that the promoter shall be

tt fbr sale. Section L1(a)(a) is

responsibilities and functions
under the provisions of thi$ Act or the rules and regulations made

as per the agreement for sale, or to
as the case may be, till the conveyance

of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common qreas to the association of allottees or
the competent authoriQt, as the case may be;
Section 34-Functions of the Authority:
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:744 of the Act provt'des to ensure compliance of the obligations
cast upon the promoters, the allottees and the rleal estati qgents
under this Act and the rules and regulations made thereundir.

1L'So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage.

F. Findings on the obiections raised by the respondent:
F.l Obiection regarding rnaintainability of complaint on account of

complainant being an investor.
12. The respondent took a stand tlrft the complainant is an investor and not a

consumer and therefore, he is ,nOt entitled to protection of the Act and

thereby not entitled to file the complaint under section 31 of the Act,

However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of
all the terms and conditions of the allotment letter, it is revealed that the

complainant is a buyer, and he had paid a considerable amount to the

respondent-promoter towards'purchase of unit in its project. At this stage,

it is important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

"2(cl) "ellottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the
case mqy be, has been allotted, sold (whether as free-
hold or leasehold) or otherwise transferred by the pro-
moter, and includes the person who subsequently ac-
quires the said allotment through sale, transfer or oth-
erwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on
rent;"

13. ln view of the above-mentioned definition of "allottee" as well as all the

terms and conditions of the allotment letter, it is crystal clear that the

complainant is an allottee as the subject unit was allotted to him by the 1/
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promoter, The concept of investor is not defined or referred to in the Act.

As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannot be a party having a status of
"investor". Thus, the contention of the promoter that the allottee being

investor is not entitled to protection of this Act also stands rejected.

F.ll Obiections regarding force Maieure.

14. The respondent-promoter has raised the contention that the construction

of the unit of the complainant has been delayed due to force majeure

circumstances such as orders passed by the Hon'ble NGT, Environment
i

Protection Control Authority, qnd Hon'ble Supreme Court. The pleas of the
,, i,

respondent advanced in this regard are devoid of merit. The orders passed

were for a very short period of time and thus, cannot be said to impact the

respondent-builder leading to such a delay in the completion. Furthermore,

the respondent should have foreseen such situations. Thus, the promoter

respondetrt cannot be given any leniency on the basis of aforesaid reasons

and it is a well-settled principle that a person cannot take benefit of his own

wrong. Furthermore, the respondent seeks an extension in the timeline for

due date of possession in view of the Covid 1-9 pandemic. On perusal of

records brought before this Authority, it is of the view that the allotment of

the unit was done on 04.06 .2015 though no specific timeline was specified

as to the due date of handing over of possession, therefore, in view of

"Fortune Infrastructure and Ors.vs. Trevor D'Lima and Ors, (12.03.2018

-SC); MANU/SC/0Z53/2078" wherein the Hon'ble Apex Court

observed that:

"e person cannot be made to wait indefinitely for the
possession of theflats allotted to them and they are entitled
to seek the refund of the omount paid by them, along with
compensation. Although we are aware of the fact
that when there was no delivery period stipulated in the
agreement, a reasonoble time has to be taken into
consideration. In the facts and circumstances of this case, a

Page 14 of26
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time period of 3 years wourd have been reasonabre forcompletion of the contract.,,

15' The due date of possession had to be calculated from the date of allotment,
therefore the due date becomes 04.0 6.2018. Therefore, the plea advanced
in view of covid 19 pandentic has no merit since the due date of possession
for the complainant's unit was much prior to the occurrence of the
pandemic.

F'III Pendency of petition before Hon'ble Puniab and Haryana High courtregarding assured return
16' The respondent has raised an objection that the Hon'ble High court of

Punjab & Haryana in CWP No;26740 ;of 2022 titled as "vatika Limited vs.
Union of India & ors.", took the cognizance in respect of Banning of
Unregulated Deposits Schemes Act, 2;079 and restrained the Union of India
and the State of Haryana from taking coercive steps in criminal cases

registered against the Company for seeking recovery against deposits till
the next date of hearing.

17' With respect to the aforesaid contention, the authority place reliance on

order dated 22.1,1,.2023 in cwp No.26740 of 2oz2 (supra), whereby rhe
Hon'ble Punjab and Haryana High Court has stated that ",.1here is no stay

on adiudication on the pending ctuit appeats/petitions before the Real Estate

RegulatoUt Authority as also against the investigating agencies and they are
at tiberty to proceed further in the ongoing matters that are pending with
them. There is no scope for any further clarificatlon." Thus, in view of the
above, the authority has decided to proceed further with the present matter.

G. Findings on relief sought by the complainants.
G.l Direct the respondent to pay a delay interest @].}o/oper annum for not

completing and delivering the said unit within the time frame agreed
in allotment letter dated 04.06.2015 till the date of formal tranding
over ofpossession.

G.II Direct the respondent to pay assured return for the pending 44 m.onths
@L37.22 pr sq. ft. for the said unit which amounts to a total of
Rs.45,28,260/'and handover possession of the property. Direct the

Complaint No. 2331 of Z0ZZ
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19. The complainant is seekinlgg.nfll
.uu .! r

allotment letter date-$ l.J ,0611fli

pleaded that the respotident th t dtrm$liea with the terms and

conditions of the said addendup to builder buyer agreement. Though for

some timr:, the amount of assured returns was paid but later on, the

respondent refused to pay the same by taking a plea that the same is not

payable itr view of enactment of the Banning of Unregulated Deposit

Schemes Act,201,9 (hereinafter referred to as the Act of 2019),citing earlier

decision of the authority (Brhimjeet & Anr. Vs. M/s Landmark Apartments

Pvt. Ltd., complaint no L41 of 20,18) whereby relief of assured return was

declined by the authority. The authority has rejected the aforesaid

objections raised by the respondent in CR/8007/2022 titled as Gaurav

Kaushik qnd anr. Vs. Vatika Ltd. wherein the authority while reiterating

the principle of prospective ruling, has held that the authority can take

different view from the earlier one on the basis of new facts and law and the

pronouncements made by the apex court of the land and it was held that

when pay.ment of assured returns is part and parcel of builder buyer's

agreemenl. (maybe there is a clause in that document or by way of

addendum, memorandum of understanding or terms and conditions of the
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respondent to pay assured rental @13O/- per sq. ft. for the said unit
upto 3 years as per the terms of allotment letter or till the time
property is put on lease whichever is earlier.

G.III Direct the respondent to pay penal interest on assured return due till
date i.e., Rs.15,28,56L / -.

G.IV Direct the respondent to execute builder buyer agreement and
conveyance deed as per the terms agreed in the allotment letter dated
04.06,2015.

G.V Direct the respondent to handover possession of the said complete in
all aspects.

1-8. The common issue with regard to assured return, delay possession charges,

execution of builder buyer agregm.gr.lt and conveyance deed is involved in

the aforesaid complaint.

I. Assured returns
I

rSsured returns on monthly basis as per' lli
rit the rates mentioned therein. It is
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allotment of a unit), then the builder is liable to pay that amount as agreed

upon and the Act of 2019 does not create a bar for payment of assured

returns even after coming into operation as the payments made in this

regard are protected as per Section2(4)fl)(iii) of the Act of 201,9. Thus, the

plea advanced by the respondent is not sustainable in view of the aforesaid

reasoning and case cited above.

20. The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certain

period. However, in view of taking sale consideration by way of advance,

the builderr promised certain amount by way of assured returns for a certain

period. So, on his failure to fulfil that Commitment, the allottee has a right to

approach the authority for redlessal'of his grievances by way of filing a

complainlt.

21. The builder is liable to pay that amount as agreed upon and can't take a plea

that it is not liable to pay the amount of assured return. Moreover, an

agreement defines the builder/buyer relationship. So, it can be said that the

agreement for assured returns between the promoter and allotee arises out

of the sanle relationship and is marked by the original agreement for sale.

22.ltis not disputed that the respondent is a real estate developer, and it had

not obtained registration under the Act of 2016 for the project in question.

However, the project in which the advance has been received by the

developer from the allottee is an ongoing project as per section 3(11 of the

Act of 201,6 and, the same would fall within the jurisdiction of the authority

for giving the desired relief to the complainant besides initiating penal

proceedings. So, the amount paid by the complainant to the builder is a

regulated deposit accepted by the latter from the former against the

immovable property to be transferued to the allottee later. In view of the
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above, the respondent is liable to pay assured

allottees in terms of the allotment letter dated

Complaint No. 2331 of 20ZZ

return to the complainants-

04.06.2015.

II. Delay possession charges.

23'ln the present complain! the complainant intend to continue with the
project and are seeking possession of the subject unit and delay possession

charges as provided under the provisions of Section 1B(1) of the Act which
reads as under:

"Section 78: - Return of amount and compensation
1B(1). If the promoterfails to complete or is unable to giveposses
sion of an apar.yrneltt 

_ ,;". plot, or building,

Provided that where an allottee does not intend to withdraw from
the project, he shall lte paid, by the promoter, interest for every
r,nonth of delay, till the handing over of the possession, at such rate
6,s may be prescribed."

24.The subject unit was allotterl to the complainant vide allotment letter dated

04.06.2015. However, builder buyer agreement was not executed between

the parties;. The due date of possession had to be calculated from the date of
allotment in view of "Fortune Infrastructure and Ors. vs. Trevor D'Lima

and ors. (12.03.2078 - sc); MANU/sc/Lzss/201s." Accordingly, the due

date of possession comes out to be 04.06.2018.As per the allotment letter,

the responLdent developer \^ras under an obligation to further lease out the

unit of the complainant post completion.

25. Admissibility of delay possession charges at prescribed rate of
interest: l-he complainant is seeking delay possession charges. proviso to

Section L8 provides that where an allottee does not intend to withdraw
from the pnoject, he shall be paid, by the promoter, interest for every month

of delay, t.ill the handing over of possession, at such rate as may be

prescribed and it has been prescribed under Rule 15 of the Rules. ibid. Rule

15 has been reproduced as under:

"Rule L5. Prescribed rate oflnterest- [Proviso to section L2, section
78 and sub-section (4) and subsection (7) of section 19l
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For the purpose of proviso to section L2; section 18; and sub-sec-
tions (4) and (7) of section 19, the "interest at the rate prescribed,,
shall be the State Bank of India highest marginal cost of lending
rote +20/0.:

Provided that in case the State Bank of India marginal cost of lend-
ing rate (MCLR) is not in use, it shall be replaced by such bench-
mark lending rates which the State Bank of lndia may fix from
time to time for lending to the general public."

26.The legislature in its wisdom in the subordinate legislation under the Rule

15 of the Rules, ibid has determined the prescribed rate of interest.

Consequently, as per website of the State Bank of India i.e., h-ttps://_sbi.co.in,

the marginal cost of lending rate [in s,hort, MCLR) as on date i.e., 03.07.2024

is 8.95%. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +2o/o i.e., 10.95%o.

27.The definition of term 'interest' as defined under Section Z(za) of the Act

provides that the raie of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"'(za) "interest" meons the rates of interest payable by the pro-
moter or the allol;tee, QS th,e case may be.

Explanation. -For the purpose of this clause-
the rate of interest chargeable from the allottee by the promoter,
tn case of default, shall be equal to the rate of interest which the
promoter shall be li,able ta:pay the allottee, in case of default;
the interest payable by the prom.oter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part theTe,of and interest thereon is re-

funded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the pro-
tnoter till the date it is paid;"

28. On consideration of documents available on record and submissions made

by the complainant and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. The possession

of the subject unit was to be completed within a stipulated time i,e., by

04.06.201.8.

Complaint No. 2331 of 2022
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29' However now, the proposition before it is as to whether the allottee who is
getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as.well as delayed possession

charges?

30' To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the
BBA or an addendum to the BBA. The assured return in this case is payable

as per "Addendum to builder buyer agreement". The rate at which assured

return has been committed by the prbmoter is Rs. I37 .22 /- per sq. ft. of the
super area per month till the comf f elion of the building which is more than

reasonable in the present cirCumsthn.., If we compare this assured return
with delayed possession chargei payable under proviso to Section 1B(1J of
the Act, 201,6, the assured returh is much better i.e., assured return in this

case is payable at Rs.1,02,91,5/- pei month till completion of building
whereas the delayed possession charges are payable approximately Rs.

46,4L5.B1/- per month. By way of assured return, the promoter has assured

the allottee that they would be entitled for this specific amount till
completion of construction of the said building. Moreover, the interest of
the allottee is protected even after the completion of the building as the

assured returns are payable even after .o.npletion of the building. The

purpose of delayed possession charges after due date of possession is

served on payment of assured return after due date of possession as the

same is to safeguard the interest of the allottee as their money is continued

to be used by the promoter even after the promised due date and in return,

they are to be paid either the assured return or delayed possession charges

whichever is higher.

31. Accordingly, the authority decides that in cases where assured return is

reasonable and comparable wlth the delayed possession charges under
v

Page 20 of26



HARER&
ffi-GUI?UGRAM Complaint No. 2331 of Z02Z

Section 18 and assured return is payable even after due date of possession

till the date of completion of the projec! then the allottees shall be entitled
to assured return or delayed possession charges, whichever is higher
without prejudice to any other remedy including compensation.

32. On consideration of the documents available on the record and submissions

made by the parties, the compllainants have sought the amount of unpaid
amount of assured return :rs per the terms of allotment letter. As per the

allotment letter dated 04.06.2015, the promoter had agreed to pay to the

complainant allottee Rs.137.22/ per sq. ft. on monthly basis till completion

of the building. The said clause fufther provides that it is the obligation of
the respondent promoter to lease the premises. It is matter of record that

the assured return was paid by:1[is.respondent-promoter till September

201,8 at the rate of Rs .137 .22 /- pbr sq;'ft., but later on after Septemb er ZOIB,

the respondent refused to pay the same by taking a plea of the Banning of

Unregulated Deposit Schemes Act, 201,9. But that Act of ZTtg does not

create a har for payment of assured returns even after coming into

operation and the payments made in this regard are protected as per

Section 2[4)(iii) of the above-mentioned Act.

33. In the present complaint, the Authority finds ambiguity as to whether the

OC/CC for the block in which unit of complainant is situated has been

received try the promoter or not. Consequently, during the last hearing

dated 29.05.2024,the Authority directed the respondent to furnish a copy

of occupation certificate and a copy of lease deed, in case, the unit is further

leased out to any third party. However, despite given the sufficient time to

the respondent, nothing has been placed on record till date by the

respondent.

34. Therefore, the authority is of the view that the construction cannot be

deemed to complete until the OC/CC is obtained from the concerned
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authority by the respondent promoter for the said project. Thus,

considering the facts of the present case and documents placed on record
by both the parties, the respondent is directed to pay assured return at the

agreed rate i.e., @ Rs.13z.zz/- per sq. ft. per month from the date the
payment of assured return has not been paid i.e., October 2018 till the
date of completion of the building and thereafter Rs. 130/- per sq. ft.
per month till first 36 months after completion of the project or till the
date said unit is put on lease, whichever is earlier. Further, in case the
unit in question is leased out by the respondent at the rate
Iower/higher than as is fixed by the respondent, the respondent is

obligated to settle the same in terms of the allotment letter dated

04.06.2015.

35. The respondent is directed to pay the outstanding accrued assured return

amount till date at the agreed rate within 90 days from the date of this order

after adjustment of outstanding dues, if any, from the complainant and

failing which that amount would be payable with interest @ 8.950/op.a. till
the date ol'actual realization.

III. Conveyance Deed

36. Sectio n 17 (1) of the Act deals with duties of promoter to get the conveyance

deed executed and the same is reproduced below:

"77. Transf-e;r of+ttle:y . . ,_ ; _' .,,, 1 .':
(1). The promoter shall execite"h regjistered conveyance deed in
favour of the allottee along with the undivided proportionate title
in the common areas to the association of the allottees or the com-
petent authority, as the coge may be, and hand over the physical
possession of the plot, apoltment of building, as the case moy be,
to the allottees and the conlmon areas to the association of the al-
lottees or the competent a\thority, as the case may be, in a real
estate projecl and the other title documents pertaining thereto
within specifted period as per sanctioned plans as provided under
the local laws:
Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the association of the allottees or the com-
petent authority, as the case may be, under this section shall be
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carri€d out by the pramoter within three months from date of is-
sue of occupancy certiftcate.,'

37' The authority observes that OC in respect of the project where the subject
unit is situated has not been obtained by the respondent promoter till date.

As on date, conveyance deed cannot be executed in respect of the subject
unit, how'ever, the respondent promoter is contractually and legally
obligated to execute the conveyance deed upon receipt of the occupation

certificate/completion certificate from the competent authority. In view of
above, the respondent shall execute the conveyance deed of the allotted unit
within 3 months from the final'offdr"of pdssession after the receipt of the OC

i

from the concerned authority ahd updn payment of requisite stamp duty by

the complainant as per norms of the state government.

IV. Execution of Builder Buyer Agreement

38. A project by the name of One on One situated in Sector 16, Gurugram was

being developed by the respondent. The complainant came to know about

the same and booked a unit in it for Rs.61,B7,5OO/- against which he paid

an ?ffiounLt of Rs. 51,,33,546/-. The complainant has approached the

Authority seeking relief w.r.t. execution of buyer's agreement inter se

parties. Ttre Authority observes that the unit was booked under assured

return scheme and the complainant has already paid more than 1,Oo/o of the

basic sale consideration.

39. However, despite receipt of almost entire consideration amount against the

booked unit except stamp duty and other charges payable to the

government and even after receipt of RERA registration back in 20 L7, the

respondent-promoter has failed to enter into a written agreement for sale

with respect to the same and has failed to get the plot registered in name of

the complainant till date. Thus, in view of section 11ta)(a) read

with section 13 of the Act of 201,6, the respondent-promoter is

directed to enter into a registered agreement for sale with the

Complaint No. 2331 of Z0ZZ
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complainant w.r.t. the unit in question within a period of one month and

handover possession of the allotted unit to him in the said project after

obtaining CC/part CC from the competent authority in terms of the

allotment letter dated 04.0 b.201.5.

G.VI Direct the respondent not to levy holding charges on the
complainant.

40. In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case

no.4031 of 20L9 decided on 12.08.2021, the Hon'ble Authority had

already decided that the respondent is not entitled to claim holding charges

from the complainants at any point of time even after being part of the

builder bttyer agreement as per law Setttea by the Hon'ble Supreme Court

in Civil Aprpeal nos. 3864 -3}gg /2020 decided on 14.1,2.2020. The relevant

part of same is reiterated as under-

"134. As far as holdt'ng charges ere concerned, the developer
having received the sale consideration has nothing to lose by
holding possesston of the allotted ftat except that it would be
required to maintain the apartment. Therefore, the holding
charges will not be payable to the developer. Even in a cose
where the possession has been delayed on account of the
allottee having not paid the entire sale consideration, the
developer shall not be entitled to any holding charges
though it would be entitled to interest for the period the
payment is delayed." .

Therefore, the respondent is directed not to levy any holding charges upon

the respondent.

H. Directions issued by the Authority:

41. Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance with

obligations cast upon the promoter as per the functions entrusted to the

Authority under Section 34[0 of the Act of 201,6:

I. The respondent is directed pay assured return at the agreed rate i.e.,

@ Rs.137.22/- per sq. ft. per month from the date the payment

of assured return has not been paid i.e., October 2018 till the

Complaint No. 2331 of 20ZZ
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the date of completion of the building and thereafter Rs. 130/-
per sq. ft. per month till first 36 months after completion of the
proiect or till the date said unit is put on lease, whichever is ear-

lier. Further, in case the unit in question is leased out by the re-

spondent at the ratr: lower/higher than as is fixed by the respondent,

the respondent is obligated to settle the same in terms of the allot-

ment letter dated 04.06.201,5.

II. The respondent is directed to pay the outstanding accrued assured

rerturn amount till clate along with interest rate of 8.950/o per annum

within 90 days frorn the date of this order after adjustment of out-

standing dues, if any, from 
lhe 

cbmplainant and failing which that

arnount would be payao*rc witn interest @ 8.95o/o p.a. till the date of

actual realization.

III. The respondent is directed to handover possession of the unit on

per the

allotment letter dated 04.06.201,5.

The respondent-promoter is directed to enter into a registered

agreement for sale with the complainant with respect to the unit in

question within a period of one month and handover possession of

the allotted unit to him in the said project after obtaining cC/part cc

from the competent authority.

The respondent shall execute the conveyance deed of the allotted

unit within the 3 months from the final offer of possession after the

receipt of the oC from the concerned authority and upon payment of

requisite stamp duty as per norms of the state government.

IV.

V.

vl. The respondent shall not charge holding charges and anything from

the complainant which is not the part of the allotment letter.

42. Complaint stands disposed of.
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43. File be cons

Dated: 03.07.2024

Complaint No.2331 of 2022

Haryana ReYl Estate
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