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1. The present cumﬂain:tf.has H‘éa-n ?ilg;a’ :hy E'h'e ‘complainant /allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real -Estate [Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a] of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
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HARERA
2 GURUGRAM

A. Unitand project-related details

Complaint No. 2331 of 2022

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following
tabular form:

Sr. No. Particulars Details
1. Name and location of the | “One on One, Phase 1", Sector-16,
project Gurugram
2. Nature of the project Commercial complex
3. Area of the project ../ | 12.13125 acres .
4. RERA registered/ not , | Registered
registered and vali:g%:':: 4237 of 2017 dated 20.09.2017 valid
status M Tapto 19.09.2022
5. Application ;olfah?ﬂ 12015
VA Y 20, Kb r.:umplajnt]
6. | Allotmenfliskdr "o
] &/ il t.'ﬂ  complaint] =
7. Unitno. = 1229, Black'3 admeasuring 750 sg.ft.
\e \ 7| 'mpialnt]
8. Date of eer jited
9. Fnssesswn Clause . jahle
10. | Due date of puhﬂ,-;g nﬁﬁ?tﬁé:zmﬂ
"fheeemed to be 3 years from the date
H m letter in view of “Fortune
i[ g .1 "{ and Ors. vs. Trevor
e d Ors" (12032018 - SC);
L1120 Hi‘ﬁ? 0253/2018)
11, Basic salﬁtuﬁsfd ef"aﬁ‘ﬂ'n “I'Rs.61,87.500 /-
(As per allotment letter at page 37 uf
complaint)
12 Amount paid by the Rs.51,33,546/-
complainant [page 39 of complaint)
13. Occupation certificate Not obtained
14. Offer of possession Not offered i
15. Assured return clause “The unit has been allotted to you with
an assured monthly return of Rs. I
137.22/- sq. ft. payable till
completion of the bullding.
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a) Post completion of the building an |
amount equivalent to Rs, 130/- per
5q. ft. super area of the unit per
month shall be paid as committed
return from for upto three years from
the date of complation of
construction of the said commercial
unit, or till the said unit Is put on
lease, whichever is earlier......"

(as per allotment letter page 37 of

complaint)

16, Objection vide email for | 15.12.2015

execution of buyer's ag

agreement by e

complainant $ 3

17. Reminders  sent’

respondent ngan_ anjl E{LGE Eﬂzﬂ
nfhuyerswr (page.- 1i. 52 and 53 of the reply,

- S o s
18. |Amount of assured |-Rs
returns ‘already md hy. b
the respondent to the

complai __ggr .
B. Facts of the mmplhm\ k

3. The complainant has ma;fﬁ }
a) That on the basis of raprefermaﬂmﬁ and ass urances of the respondent,

the cnmpiamarﬁbﬁ ﬁ N i—thfpﬁﬁ One on One”, Sector 16,

Gurugram on 30.&4.2&3,5,13; v.rrq.y,t,qfia.q app“capun for allotment,
b)Based on the appﬁuatlmr and pa?rhhnt made by the complainant, the

respondent allotted unit no. 229, block 3, admeasuring 750 sq. ft (super
area) in the sald project. By way of allotment letter dated 04.06.2015,

following assurances were made to the complainant-

(i) Assured monthly return of Rs 137.22/- per sq. ft. payable till com-
pletion of building,

(if) Post completion of the building an amount equivalent 1o Rs, 130/-
per sq. ft. super area per month as committed return for up to 3
years from completion of construction.
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(ili) Obligation of the developer to lease the premises of which the fat
is part @ Rs130/- per sq, ft. if the achieved rental is less than Rs.
130/- per sq. ft. then a refund of Rs.133 per sq. ft. for every Rs.1/-
by which rental is less than Rs.130sq, ft.

(iv) If the achieved rental is between Rs 130/- per sq. ft and Rs 150/-
per sq. ft, then you will be liable to pay additional sale considera-
tion @Rs. 66.5 per sq. ft. (Rupees Sixty-six Paisa Fifty) for every ru-
pee of the additional rental achieved.

(v) Ifthe achieved rental is above Rs 150/- Ps. ft. then you will be liable
to pay additional sale consideration as per the following calcula-
tions: -

i) Rs 1330/- per sq. ft. (Rupees Thirteen Hundred thirty only) for

achieving a lease rental till Rs 150/- per sq. ft.

ii) Plus Rs. 86.5/- per sg{ %ﬁu rupee of additional rent above
Rs 150/-. f Ty

(vi) No malntenance charh&ﬁﬁ!?(t'ﬁb period up to which property is

leased out. g

(vii) Rental securi d'ipgs : ’ er
Fl‘l:lm iﬂ{:ﬂ'm% i - . - '1.l _
(viii) The flat wgﬁ_i &'co pleted and ready.for lease by March 2017,
¢) The mmplamaﬁ@?rd total sale cosideration of Rs.51,33,546/-. Out of

this, Rs. 50,84,046/- were paid via cheque o, 811750 and Rs. 49,500/
were paid as 'lﬂ)ﬁ_jj;ta{ﬂ'n? t@: dgpajhmen} Egﬂ}the'r. the payments were
acknowledged by -dlg.&-ﬂes]:*hn#n vide etters dated 30.04.2015 and
.. J" -H:."n'l-n. 4 a

08.05.2015. LT

d)The builder buyer agréiéﬂ‘mhf"'received by the complainant on

¥ 3 Y, i-'-‘-l' I Ey A

11.12.2015 I’ur?’l%?g.ivw hﬂﬁ]ﬁico!travenﬁnn to the terms
agreed in the alrlamf-nf]&?:*}rfl@tad?iq&m 15, It was completely blank
with respect to'the elause on the'assured réturn and the complainant
made changes according to allotment letter dated 04.06.2015. The

complainant then sent back the builder buyer agreement with the
corrections according to terms agreed in the allotment letter, however
the builder buyer agreement was not sent back by the respondent with
the incorporated/suggested changes. On 15.12.2015 the complainant
through email brought to the notice of the respondent the discrepancies
in the proposed builder buyer agreement. Furthermore, the
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complainant highlighted the fact that assured return promised in the
builder buyer agreement was kept blank. Furthermore, the Clause 17 of

the builder buyer agreement added the words:

"Such policy of the developer may change from time to time where the
Developer may withdraw the assured return scheme.”

e} As the language of the said BBA was contrary to agreed terms in the
allotment letter dated 04.06.2015, the complainant categorically
requested Mr. Vinay from the sales team of the respondent to amend the
builder buyer agreement ang a?er assurance filled the blank spaces
according to the allotment | "_ d 04.06.2015, so that it can be
executed at the earliest. Fu ﬁ’hﬁ“ﬂn 19.01.2016 and 22.02.2016 the
complainant recei :
buyer agreeme wh : ink
agreed in the #kﬁrgent ]él:l:’er ﬂa’kﬁﬁ 04. E&Z&JE with respect the said
unit, The respﬂhdem vide Ieheta dated 19. HLEﬁ 16 and 22.02.2016 even
threatened the E{Enp.tﬂ nﬂn Erwlﬁx rm-rrﬂ nilﬁt!'rl of the booking and refund
the amount pal 3.C0 : pl% .5- -..-"i dduction of earnest money,
brokerage and nthehgﬂ- sfundable charges in case the incomplete and

arbitrary builder buyer agréé’iﬁfﬁf'was not signed and returned within

30 days. The mﬁiﬁ% W tat%]"r'ha Hina}f from the sales team

rﬁ:&ll ghtipg that the amended builder
]

of the respﬂndenmn Hﬂﬁzﬂk&-h
buyer agreement as’ per[tﬂe terms uf’ the' allotment letter dated

04.06.2015 has been duly signed and sent. Furthermore, the
complainant highlighted that relationship manager constantly called
inquiring about the reason for amendment of the builder buyer
agreement, however there was no response from the respondent. The
conduct of the respondent clearly shows a lack of will to execute the
builder buyer agreement as per the agreed terms of the allotment letter
with the complainant.
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f) Vide emails dated 31.10.2018 and 30.11.2018 the respondent
highlighted the difficulty in continuing with the assured returns
promised and cessation of selling properties with assured returns.
Further, the respondent promised that the said unit would be leased by

June 2019 and once it is done, all the accounts would be reconciled, all

dues would be settled. It is pertinent to mention that the respondent
stopped the payment of assured returns to the complainant in October
2018, in contravention of allotment letter dated 04.06.2015.

omitted the EISSu;ﬁl BT _ _ mllecﬂﬂn charges of 5%
per month on ﬂ’}éﬁ r. i th'_rhs agreed In the allotment
letter dated ﬂi 55 2015. Thﬂt'aﬂma the &ﬂmﬂainant did not sign the

agreement whi-ch aIteren:l the original agl:ﬂEl‘i terms.

h)The respundenf erda .s-ent @ new builder buyer
agreement for th MM t to mention that the new
builder buyer agreeme iention the agreed terms of the
allotment letter dated (4.06.2015. Further, the complainant vide e-mail
dated 05.03.2020 highlighted th Esﬂmﬁ 6f agreed terms in the builder
buyer agreemehtvﬂ%hjre&ixt{ tﬁeltpr dated 04.06.2015. The

co mpl.unant highlights the specific terms as follows;
' Sr. No. Clause in BBA

: 1 1.4 "The Allottee agrees that escalation in the construction cost resulting

from increase in the cast of construction inputs like steel, cement, fuel and
other building materials and labor shall be borne by the Allottee. It is
mutually agreed and binding between the Allottee and Promotr thar 50%
of sale price sholl be treated as construction cost for the purpose of
computation and escalation. Escalation shall commence _.I‘rr.im date of

issuance of ullotment letter by the Promaoter to the diloteee.. '
2. 1.5 “The Allotteeis) shall make the payment as per the pn'_l.-'mmt plan set |
out in Schedule D (Payment Plan)." |
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No payment schedule given,

3, 3. TIME IS ESSENCE

The Promoter shall abide by the time schedule for completing the profect

as disclosed at the time of registration of the project with the Authority

and towards handing over the Commercial space/unit to the Allottee(s)

and cammen aree to the associotion of ollottees or the competent

authority, or as the case may be, as provided under Rule No. 2(1) af the

Rules.”

4, "7.3 Failure of Allottee to take possession of the Commercial |

Space/Unit-... Aliottee shall be lable to pay to the Promoter halding

charges @Rs___per 5q. ft. of the Carpet Area per month._._.*

Holding charges are kept blank. N

5. 12. CONVEYANCE OF THE SAID COMMERCIAL SPACE/UNIT

The Promoter on receiptogf total price and applicable taxes of the
2 AUnfe @nd GST as mentioned under Schedule  for

Commercial space/unit o tRs 75,000/~ as administrative charges and
other ancillary cha %

The arbitrary ancillary charges levied by the respondent are not
acceplable to the complain: ' .
6. "18.2 The || F_ * will stipulate payment of rent by the lessee to |
the promibtér of its paminates whe in turn will remit the
proportfonate rent tq the allottee, ducting the expenses/costs of
man the leasing assistange and callection of rentals which presently

work aut.to be at the rotenf 2.5% of the rental value of such commercial

mﬂrﬂ_f%-mn:f;nx .. | il I ® E BN 1

The rm-ﬂ'qlléqﬁuq-:hgrggs of 2.5% are not mentioned in the

allotment letter, are also nﬂ:lmg{lﬂﬁgpnud on the complainant,
accepla i r,

| 7 "24, BINDING EFFECT L™, *
B_}’jﬂSﬁmﬂ' din thisp gragment .! i E‘J!.”ﬂ-ﬂ'ﬂ'ﬁ' -fﬂ-" the Frﬂmntﬂﬂ does not
create a binding EHM wstn 1 otal price fn cose the construction raised
is over S0%of the Building. "

::;E m f‘mﬁyﬁ“w'ﬁ“ not acceptable to the

B, "35. 54 N DARNA
Anyapglﬁn i#}kﬂlﬁ@#ﬁ&rﬁ@p&nmmr any other document |

signed by the Allottee, in respect of the Unit as the case may be, prior to |

execution of this agreement for sale for such Commercial Space/unit, plot

or building, as the case may be shall not be construed to limit the rights

and interests of the Allattee under the agreement for sole or under the Act

or the rules and regulations, made thereunder,”

This effectively nullifies the allotment letter dated 04.06.2015.
Hence, not acceptable to the complainant.

i) The complainant mentioned his willingness to sign the new builder
buyer agreement of the said unit which should be as per the terms
agreed in the allotment letter dated 04.06.2015.
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GUEUGRAM Complaint No. 2331 of 2022

) Further, the complainant vide email and letter dated 28.10.2021

appraised the respondent of continuing payments of assured return
promised for pending 36 months and refund the amount due to
achieving less rental. As of May 2022, the amount of assured return
pending from the respondent amounts to Rs.45,28,260 /=

k)The respondent had stopped the payment of the assured return of

Rs.1,02,915/- per month from October 2018, Till date no assured return
has been paid by the respondent as agreed in the allotment letter dated
04.06.2015, Therefore, till May 0 2, a principle of Rs.45,28,.260/- has
been accrued. At 18 percent Jdnterest the amount of total interest
5.15,28,561/-. Therefore, a total
outstanding amount prﬂs:ﬁﬂ’ 56, qhi-f is pending from the respondent.

I|_.I'-|ll.l'|._
on the principal amadunt is

C. Relief sought by tha’f?tnpla\lljﬁn@”_ \ %

4. The complainant has sought l;hﬂ_foﬁtﬁfh'lg reﬁef[ﬂﬂ

I.

il

i,

iv.

vi.

Direct the resmﬁﬂant to pay a delay interest @18% per annum for not
completing and delivering the said urrit mﬂ:in the time frame agreed in

allotment letter &atﬂ 'D*,_{_lﬁ EQJE ;. e of formal handing over of
possession. G i p- {"}"l..
Direct the respondent t return for the pending 44 months

@137.22 pr sg fe for tmatg"ulﬁl‘ whi¢h amounts to a total of
Rs.45,28,260/- and handover pessession of the property. Direct the
respondent to pay assured eqml@lﬂﬂf per sg. ft. for the said unit upto
3 years as per the tqrﬂrs'uI :g,*l‘nhﬁeﬁt letter or till the time property is
put on lease whichever is earlier.

Direct the respondent to pay penal interest on assured return due till
date i.e,, Rs.15,28,561/-.

Direct the respondent to execute builder buyer agreement and
conveyance deed as per the terms agreed in the allotment letter dated
04.06.2015.

Direct the respondent to handover possession of the said complete in all
aspects.

Direct the respondent not to levy holding charges on the complainant.
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Impose penalty on the respondent for contravention of Section 11(4)(a)
of the RERA Act, 2016.

5. Onthe date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
Section 11(4) of the Act to plead guilty or not to plead guilty.
D, Reply by the respondent.

a)

)

d)

The respondent contested the complaint on the following grounds:

That the complainant has filed the present complaint for assured return
and this Authority has no juris

as in the cases of assured _ BT
as has been decided by tj' ity ;n complaint case no. 175 of 2018,
titled as Sh. Bhram Sthghiis.‘a:EﬂaﬂinLDE Projects LLP.

That a reading of the éntive complaint.on-a demurrer reveals that the
true nature of e rélief sought is specific performance of the assured
returns cnmmfhﬁeét. It is \'\L.‘Epﬁcliullysubtﬁtted that relief of specific
performance ﬂmil‘rnm the S;i&ciﬁr: Iifelfe'ﬁ.'ﬁ:t', 1963 and no part of the

Real Estate (Regulation and Dey t) Act, 2016 clothes thi
(Regula ;_mﬂ I ;g.lﬂn;ﬁu] othes this

Hon'ble Authority toeXerdise powéss under Specific Relief Act, 1963.
Therefore, this Hon'ble Au
to itself the juris Fﬁiq-gl% grant s
which is a reliefunder;the Spegific orman Act, 1963.

&) AW IR
That the Complainant booked 'a commercial shop space on
30.04.2015 and the respondent allotted a unit no. 229, block 3, admeas-

ot being a civil court could not assert
ecific performance of assured returns

uring 750 sq. ft. in the project "One on One” situated at Sector- 16, Vatika
One on One, Gurugram being developed by the respondent vide allot-
ment letter dated 04.06.2015,

That the allotment letter dated 04.06.2015 stipulated some terms and
conditions with regard to the said commercial space. That there was a

further stipulation in the allotment letter that the timely completion of
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h)

HARERA

- GURLMM Complaint No. 2331 of 2022

the project is subject to timely payment by the allottee and delay in con-
struction can accur for reasons beyond the control of the respondent,

That the construction of the said commercial space was proposed to be
completed by March 2017 by the respondent, within 36 months from
the date of receipt of the approval of building plans or the date of receipt
of the approval of the Ministry of Envirenment and Forests, Government

of India for the project or execution of builder buyer agreement, which-
ever is later.

That the terms and condig) 5 sel
were accepted by the compla

out in the allotment letter fagreement
ant and he agreed to comply with the

same. No grievance had"ﬁ'éfeg raised gqua the agreed terms and condi-

tions of the agree;nahrnﬂ mﬂ M:I&rsaisaﬁ at this stage as parties have
already acted u h l: ‘"

That the mmp!tﬁ'apt learpad,ahﬁﬁth E!:[Eﬂ return scheme and was
willing and rea-;lftcr papmienﬁmgaia o sﬂm‘aﬂnn to reap benefits of
assured return upng“tuﬁ o I_n hpl:l,gi‘nﬂnta.n;l investigation. Further, the
complainant paid ep ﬁg.dn amount of Rs.51,33,546/-
e

towards the total agrem,ﬁ&%ﬂ‘ﬁtinn.

That the complainant Heréin 'was very well aware of the fact that the
commercial unit in l:[ls-es'ﬂun wa mh]ect‘ to be leased out post its com-

pletion and salﬁe was %q&@{g@éf@ﬁgf:ﬂ by the complainant in the

allotment letter.

That the said application form clearly stipulated provisions for lease and
admittedly contained a lase clause. That the said allotment letter does
not have a possession clause for physical possession. That it can be con-
cluded herein that the complainant is not a consumer or allottee. The
relationship between the complainant and the respondent is not that of
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k)

)

a builder-buyer. The complainant is an investor and seeks speculative
gains.

That various reminders were sent to the complainant including letters
dated 19.01.2016, 22.02.2016 and 20.02.2020. Thus, the complainant

has defaulted in his contractual obligations and is merely trying to wrig-
gle out of the contract.

That the respondent herein had been paying assured return of
Rs.1,02,915/- every month to complainant in lieu of advance payments

received in respect to a 1‘1{1‘1 t by aked in the project without any delay.
B e e

Upon coming into force of the BU j; Act, any such unregulated deposits
hed o - I

which are not appmwﬂ a‘j" ]peﬁﬂme-luegal and continuing the same
shall expose the rasp.andﬂtttu s"d‘h&peml provisions of the Act. There-

fore, ena:tmen;rg} DS '_ :red‘%"gs;mndent to discontinue
the paymentuga?& EdM}ltﬂ]&’ﬂh i}

that the Hon' hI?f.--‘ngh Court of Punjab & Haryana in CWP No. 26740 of
2022 titled as "‘ﬁihlr,a lgltpitad ‘.{5. Llhi:m BT India & Ors.”, took cognizance

in respect of Bannhg{? y0sits Schemes Act, 2019 and
restrained the Union o

TPE&&,ME of Haryana from taking coercive

stepsin crimin#qqi‘se@ﬂ__giﬁye 15t Company for seeking recovery
against deposits till the next date flfeaﬁng

m) That the cumplﬁ@mgiat%ww'i}mﬂ ianezpnﬂunt of Rs.42,19,515/-

as assured return as agreed by the respondent under the said agreement
up to September 2018.

n) Furthermore, the project was hindered due to force majeure reasons be-

yond the control of the respondent such as direction of Honble National
Green Tribunal, Environment Pollution Control Authority, Haryvana
State Pollution Control Board, Commissioner Municipal Corporation
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Gurugram, Hon'ble Supreme Court, Covid 19 pandemic, etc. which

caused a delay in completion of the project.

7. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by the
complainant,

E. Jurisdiction of the authority:

8. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate tl_mr;_ __!: complaint for the reasons given

below.
E.1 Territorial lurisdl:tlu ¥

9. As per notification no lj'ﬁz,ﬂﬁﬁ TCP dated 14.12.2017 issued by Town

and Country Flathng Depﬂhm_-ﬁ’t, .the Jurisdiction of Real Estate

Regulatory ﬂuthuél;? éurumshfﬁu theﬁme Gurugram District for
all purposes with! nﬁims sﬁuated‘, mqﬂugugl:aq; In the present case, the
project in question E "’it:.lmqted within tke piaﬂuhtga:ea of Gurugram district.

Therefore, this authurtl;rhasﬁnmp]n!e t-ari'ﬂ;phaj jurisdiction to deal with
L Ht:U"“ r

= "ln--.l..l-l-

E. Il Subject matter jﬁrifﬁi

F .! F
10. Section 11(4)(a) nf the m:t, Zﬂlﬁ .'gnpmdes thal. the prometer shall be
responsible to the H.Ilﬂl'.tﬂﬂ"' as per the agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11{4}(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

Section 34-Functions of the Authority:

the present complaint.

Page 12 of 26



HARERA |
GUR UGRAM Complaint No. 2331 of 2022 J

34{f) of the Act provides te ensure complionce of the obligations
cast upon the promoters, the allottess and the real estate agents
under this Act and the rules and regulations made thereunder.

11.50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the com plainants at a later

stage.

F. Findings on the objections raised by the respondent:

12,

F.I Objection regarding mniﬂﬁhﬂlllty of complaint on account of
complainant being an lmtqstgr
The respondent took a stand ﬂ.ﬁ} BC

consumer and therefnr;.*ﬁg is pot xntij]bel_\tu protection of the Act and
thereby not entitled b;l fj]e th co int-under section 31 of the Act.
However, it is pertinent to note that any\ aggrieved person can file a

mplainant is an investor and not a

complaint against the prnmuter ifhe -:Fntmven esar violates any provisions
of the Act or rules or :egulam uﬁs nﬁdf thgrqmder Upon careful perusal of

all the terms and conditions nl.' the mhun;nﬁmer it is revealed that the
complainant is a buyer, ﬂmi he hadt paid a considerable amount to the
respondent-promoter tnwardr-rpm of unit in its project. At this stage,

it is important to s&aﬁ u@p @ﬂ%ﬂi%}fﬂf term allottee under the Act,
the same is reprudu::ed heluw?hr rv:aélf reference;

"2(d) "allottee” ih relation to a real éstate profect means the
person to whom a plot, apartment or building, as the
case may be, has been allotted, sold (whether as free-
hold or leasehold) or otherwise transferred by the pro-
mater, and includes the person who subsequently ac-
quires the said allotment through sale, transfer or oth-
erwise but does not include a person to whom such plot,
apartment or building, os the case may be, is given on
rent;"

13.In view of the above-mentioned definition of "allottee” as well as all the

terms and conditions of the allotment letter, it is crystal clear that the

complainant is an allottee as the subject unit was allotted to him by the
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promoter. The concept of investor is not defined or referred to in the Act.

As per the definition given under section 2 of the Act, there will be
“promoter” and "allottee” and there cannot be a party having a status of
“investor”. Thus, the contention of the promoter that the allottee being
investor is not entitled to protection of this Act also stands rejected.

F.Il Objections regarding force Majeure.

14. The respondent-promoter has raised the contention that the construction
of the unit of the complainant has been delayed due to force majeure
circumstances such as orders gﬂsﬂd by the Hon’ble NGT, Environment
Protection Control Authority, m{:‘l le supreme Court. The pleas of the
respondent advanced in thlsdregard ared devoid of merit. The orders passed
were for a very short permd of time and thus, cannot be said to impact the
respondent-builder leading to such a delay in the completion. Furthermore,
the respondent should have foreseen such situations. Thus, the promoter
respondent can I'IﬂlI: ije éivenl an} ﬂrnje;my on the has:s of aforesaid reasons
and itisa WEII+5EI:HE|:1 principle that a persun cannot take benefit of his own
wrong. Furthermaore, the rEspund ent SEEHS an extension in the timeline for
due date of possession in view of rhE -Eu'l.'id 19 pandemic. On perusal of
records brought hef::-rf rlil_s AuEEun Lt is E.tf '|:|le' view that the allotment of
the unit was done on 04,06.2015 !:Jmugh no specific timeline was specified
as to the due date of handing over of possession, therefore, in view of

"Fortune Infrastructure and Ors. vs. Trevor D'Lima and Ors. (12.03.2018
-5C);  MANU/5C/0253/2018" wherein the Hon'ble Apex Court
observed that:

“a person cannot be made to wait indefinitely for the
possession of the flats allotted to them and they are entitled
to seek the refund of the amount paid by them, along with
compensation. Although we are aware of the foct
that when there was no delivery period stipulated in the
agreement, a reasonable time has to be taken inio
consideration. In the focts and circumstances of this case, o
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time period of 2 years would have been regsanable Jor
completion of the contract.”

15. The due date of possession had to be calculated from the date of allotment,
therefore the due date becomes 04.06.2018. Therefore, the plea advanced
in view of Covid 19 pandemic has no merit since the due date of possession
for the complainant's unit was much prior to the occurrence of the
pandemic.

F.Al  Pendency of petition before Hon'ble Funjab and Haryana High Court
regarding assured return

16. The respondent has raised ;ag_-_t;}::ij@é;_snn_n that the Hon'ble High Court of
Punjab & Haryana in CWP No, 26740 6f 2022 titled as “Vatika Limited Vs
Union of India & Ors.", JIIHIREI i € _‘ izance in respect of Banning of
Unregulated Depusfts,ﬁﬂiﬁrﬁﬁ%i;h;ﬁﬁﬁ;and"mmined the Union of India
and the State of I-Lé.q.?an‘a from tal&ﬂg coercive steps in criminal cases
registered against_é't_i!e tnmpaﬁqqunﬁg'eking recovery against deposits till
the next date of hearing, ‘Hi ! 1l NS

17. With respect to thtlﬂf;ﬁsa:id fajsnnien_%iurg_ ﬁ:ﬁ;’{ép’thunt}' place reliance on
order dated 22.1 1-Eﬂié in. CWP No, 26740 -qf 2022 (supra), whereby the
Hon'ble Punjab and Hmjrﬁndmsj;ﬁiﬁas stated that "...there is no stay
on adjudication on the pengin l'dppealsypetitions before the Real Estate
Regulatory Authority as msa%lﬁrﬁ r;&t@ari#ng agencies and they are

at liberty to proceed further in the ongoing matters that are pending with

them. There is no scope for any ﬁ.rrtf;er clarification.” Thus, in view of the

above, the authority has decided to proceed further with the present matter.
G. Findings on relief sought by the complainants.

G.1 Direct the respondent to pay a delay interest @18% per annum for not
completing and delivering the said unit within the time frame agreed
in allotment letter dated 04.06.2015 till the date of formal handing
over of possession.

G.II Direct the respondent to pay assured return for th e pending 44 months
@137.22 pr sq. fr for the said unit which amounts to a total of
Rs.45,28,260/- and handover possession of the property. Direct the
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respondent to pay assured rental @130/- per sq. fi. for the said unit
upto 3 years as per the terms of allotment letter or till the time
property is put on lease whichever Is earlier.

G.II Direct the respondent to pay penal interest on assured return due till
date i.e., Rs.15,28,561 /-.

G.IV Direct the respondent to execute builder buyer agreement and

conveyance deed as per the terms agreed in the allotment letter dated
04.06.2015.

G.V Direct the respondent to handover possession of the said complete in
all aspects,

18. The common issue with regard to assured return, delay possession charges,

execution of builder buyer agreement and conveyance deed is involved in
T

the aforesaid complaint. s

I. Assured returns 2y
19. The complainant is seeking, issured returns on monthly basis as per

allotment letter dmeg.j‘mgﬁgﬁlg%n rab;s mentioned therein. It is
pleaded that the faﬁﬁuﬁﬁeﬁ&%%ﬁt Eﬁfﬁbhed with the terms and
conditions of the said addendum to-builder buyer agreement. Though for
some time, the ail;ﬁi.lht pﬁ assured Fretﬁrns;‘w'&ﬂ paid but later on, the
respondent refused to pa;r the same B}r tak-fng?ra-:piea that the same is not
payable in view of enactrment of &B-ﬂemnmg of Unregulated Deposit
Schemes Act, 2019 (hereinafter referred toas the Act of 2019), citing earlier
decision of the aulﬁc_:%ty Erhg €l a?nglr’s.,@fs Landmark Apartments
Pyt Ltd, r:ump!afnfnudulﬁ qf' mn&% j*eﬁaf of assured return was
declined by the authority. The' authority has rejected the aforesaid
objections raised by the respundentl in CR/8001,/2022 titled as Gaurav
Kaushik and anr. Vs. Vatika Ltd. wherein the authority while reiterating

the principle of prospective ruling, has held that the authority can take
different view from the earlier one on the basis of new facts and law and the
prenouncements made by the apex court of the land and it was held that
when payment of assured returns is part and parcel of builder buyer's
agreement (maybe there is a clause in that document or by way of

addendum, memorandum of understanding or terms and conditions of the
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allotment of a unit), then the builder is liable to pay that amount as agreed

upon and the Act of 2019 does not create a bar for payment of assured
returns even after coming into operation as the payments made in this
regard are protected as per Section 2(4)(1)(iii) of the Act of 2019. Thus, the
plea advanced by the respondent is not sustainable in view of the aforesaid
reasoning and case cited above.

20. The money was taken by the builder as deposit in advance against allotment
of immaovable property and its p-nssessiun was to be offered within a certain

period. However, in view of mﬂlﬂ'ﬁjbmnsldemhun by way of advance,
SR

the builder promised certain amo DUy
ﬁ. -u..r.'" -‘

period. So, on his failure ’}nfd:lﬁl that duﬁ‘imi;:m ent, the allottee has a right to

approach the authnrltgﬁi; d I 'ﬁﬁ]ﬁs’;ﬁuwances by way of filing a
¥ l. Ir' 'L"'._ -ur'i‘"'

21. The builder is liable to t].r that,a.mulﬁﬁ as agreed upon and can’t take a plea

that it is not liab jjg {the amount of @ssured return. Moreover, an
agreement defines fftl‘g:lbr)%u&r Helﬁlpﬁﬁxﬁ So, it can be said that the
sﬂie:mﬂffhe-i!mmuter and allotee arises out
of the same relationship an&iamﬂthﬂh}' the original agreement for sale.
22. 1t is not disputed ate developer, and it had
not obtained regiithﬂm:g the project in question.
However, the project in whi ch’ ﬁ;feéti'ﬁrm has been received by the
developer from the allottee is an ongoing project as per section 3(1) of the

rway of assured returns for a certain

complaint.

5 _l_'"'h .'u
agreement for assured {

Act of 2016 and, the same would fall within the jurisdiction of the authority
for giving the desired relief to the complainant besides initiating penal
proceedings. So, the amount paid by the complainant to the builder is a
regulated deposit accepted by the latter from the former against the
immovable property to be transferred to the allottee later. In view of the
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above, the respondent is liable to pay assured return to the complainants-
allottees in terms of the allotment letter dated 04.06.2015.

Il. Delay possession charges.

23.In the present complaint, the complainant intend to continue with the

project and are seeking possession of the subject unit and delay possession
charges as provided under the provisions of Section 18(1) of the Act which

reads as under:

‘Section 18: - Return of amount and compensation
18{1). If the pmmn:erﬁ:ufs _.cQ{np.l'ﬂ:E or is unable to give posses
sion of an  apdrtment, | pi'm:. or  building, —

I.:ﬁ.-\. "':q;p e

vafd'ed Hmt where an “%ﬁ!ﬁ not intend to withdraw from
the project, he shall .ht;ﬁ? pmmuter interest for every

month of delay, aij-ﬂf.rm ,%r of thepo jassession, at such rate
as may bhe pre: '

24. The subject unit wasfaljﬁtléd qu:lﬁe.mmﬁﬁjtmde allotment letter dated

23,

04.06.2015. However, builder | huyer_mem@tﬁs not executed between
the parties. The due date of possession had to be calculated from the date of
allotment in view of “Fortune mﬁ'nsr.ructure and Ors. vs. Trevor D'Lima
and Ors. (12.03, .EEIIE .S'I;.') M&HUHSFIEESJIEEIE. Accordingly, the due
date of possession co me‘.‘squﬁﬁj Im EH,;&E‘}E'IE As per the allotment letter,
the respondent deg;alqpﬂ_@v u%dq?ap.ghjjgaupn to further lease out the
unit of the complainant postcompletion.. '

Admissibility of delay | *mﬁ;'ep;ﬁ'rn tjlarghs at prescribed rate of
interest: The cnmﬁIaInaﬁrt is seé"kmg rfelay possession charges. Proviso to
Section 18 provides that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every month
of delay, till the handing over of possession, at such rate as may be
prescribed and it has been prescribed under Rule 15 of the Rules, ibid. Rule

15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4] and subsection [7) of section 19]
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For the purpose of praviso to seetion 12; section 18 and sub-sec-
tions {(4) and (7] of section 19, the “interest at the rate prescribed”
sholl be the State Bank of {ndia highest marginal cost of lending
rote +29.;

Provided that in case the State Bank of India marginal cost of lend-
ing rate (MCLR] is not in use, it shall be replaced by such bench-
mark lending rates which the State Bank of India may fix from
time to time for lending to the general public.”

26. The legislature in its wisdom in the subordinate legislation under the Rule
15 of the Rules, ibid has determined the prescribed rate of interest.
Consequently, as per website of the State Bank of India i.e., hitps://shi.co.in,
the marginal cost of lending raj.e Il{tﬁmrt MCLR) as on date i.e, 03.07.2024
is 8.95%. Accordingly, the preseri ﬁte of interest will be marginal cost
of lending rate +2% i.e, lﬂ ?Eﬁlﬁ i ’1 .

27. The definition of te | as.d
provides that the paté of e -;;.f charge _."£1|~ the allottee by the
promoter, in case ff‘deﬁiult. Shall be,aﬂpal tuthe rate of interest which the
promoter shall be liable to ga}rth a.ltgtl:aﬂ, in mp of default. The relevant
section is reproduced b afow: -

‘(za) “inte : ﬂJ-"ﬂ.ME by the pro-
moter or the alla ‘the case -"'f

E’xp!ﬂﬂutfan —Ffo B 58 | 1 ﬂ_fg—

the rate of interest chargeak lefrom the allottee by the promaoter,
in case of rate of interest wh.fr.:h the
mﬁmﬁm
the inte shall be ﬁ-um
the date the promoter rece part thereaf till
the date the “ﬂﬂ'ﬂgujq ar i’"ﬁxhﬁ t thereon is re-

funded, and the interest payable by the ﬂﬂun:ee to the promater

shall be fram the date the allottee defaults in payment to the pro-
moter till the date it is paid;”

28. On consideration of documents available on record and submissions made
by the complainant and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The possession
of the subject unit was to be completed within a stipulated time Le., by
04.06.2018.
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29. However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as well as delayed possession
charges?
30.To answer the above propesition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the
BBA or an addendum to the BBA. The assured return in this case is payable
as per "Addendum to builder buyer agreement”. The rate at which assured
return has been committed h%% ; A ster is Rs. 137.22/- per sq. ft. of the
super area per month till the letion of the building which is more than
reasonable in the presml:ﬂrrcuif;;ﬂ;ms ‘I we compare this assured return
with delayed pussess}&/ . r' > 1y b J“ﬁﬁ}: proviso to Section 18(1) of
the Act, 2016, the assgreﬂ retu - h—‘ﬁi%'l-h ha:ﬁri.e assured return in this
case is payable at Ftbi 02,915/- pet month wil completion of building
whereas the dela pus,sqissmn charges are pa&ahle approximately Rs.
46,415.81 /- per mﬁ }ﬁ]félh
the allottee that they. i'i‘-n_? “be _G‘ for this specific amount till
completion of construction 'eﬂt‘.h.é'iﬁ%i;fvhﬁ'ilding Moreover, the interest of
the allottee is pro mpletion of the building as the
assured returns aﬁfafi K ﬁi t&n&%ﬂn of the building. The

purpose of delayed- ;:mskssf:b éh:g;es aﬁaq‘ due date of possession is

e promoter has assured

served on payment of assured return after due date of possession as the
same Is to safeguard the interest of the allottee as their money is continued
to be used by the promoter even after the promised due date and In return,
they are to be paid either the assured return or delayed possession charges
whichever is higher,

31. Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
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Section 18 and assured return is payable even after due date of possession
till the date of completion of the project, then the allottees shall be entitled

to assured return or delayed possession charges, whichever is higher
without prejudice to any other remedy including compensation.

On consideration of the documents available on the record and submissions
made by the parties, the complainants have sought the amount of unpaid
amount of assured return as per the terms of allotment letter. As per the
allotment letter dated 04.06. 2015 the promoter had agreed to pay to the

l| i3

of the building. The said L*]uaudt "u- e
the respondent pmmnter 40 1&3;3 - -pI‘EmISE'E It is matter of record that
the assured return wﬂ&ﬁdﬁyﬁh@ﬁs@ﬂgﬂbpmmutw till September
2018 at the rate of Rs:137. 22; persq, ft, bublater on after September 2018,
the respondent reﬁ.[}iéq' to payibh_l_a__sﬁi_ﬁ?!-hy ta__]ﬂng;_a plea of the Banning of
Unregulated Deposit Sshemes Act, EE 19; But that Act of 2019 does not
create a bar for '_ Eg_\t uﬁasg i'p!uﬂta even after coming into
operation and the pa‘jﬂﬂﬂnﬁmﬁ .tbh regarﬂ are protected as per
Section 2(4)(iii) of the ahuve-—&gﬁ:ﬁbna&f t.

In the present mmyl;_l_inn ‘the Authority finds ambiguity as to whether the
OC/CC for the hlu—?fk in wl'ﬁcﬂ unit of Ehn'!pfajn}ant is situated has been
received by the promnﬁt_n_al'sn}pﬁi_ @ﬂs&q‘mr{ﬁ}n during the last hearing
dated 29.05.2024, the Authority directed the respondent to furnish a copy

of occupation certificate and a copy of lease deed, in case, the unit is further
leased out to any third party. However, despite given the sufficient time to
the respondent, nothing has been placed on record till date by the

respondent.

34. Therefore, the authority is of the view that the construction cannot be

deemed to complete until the OC/CC is obtained from the concerned
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authority by the respondent promoter for the said project. Thus,

considering the facts of the present case and documents placed on record
by both the parties, the respondent is directed to pay assured return at the
agreed rate ie, @ Rs.137.22/- per sq. ft. per month from the date the
payment of assured return has not been paid i.e., October 2018 till the
date of completion of the building and thereafter Rs. 130/- per sq. ft.
per month till first 36 months after completion of the project or till the
date said unit is put on lease, whichever is earlier. Further, in case the

unit in question is Ieasgiq.‘_“-l:"‘hy the respondent at the rate
lower/higher than as is fixed by %e respondent, the respondent is

obligated to settle the same In lpr of the allotment letter dated
04.06.2015. 1

35. The respondent is nflre'tmd to ﬁﬁﬁﬁputsﬁhﬁj,ﬂ;g accrued assured return
amount till date atﬂ'féfagreed te wfﬁn 90 dnyjsﬁum the date of this order
after adjustment -::F uugstanding dues, if any, from the complainant and
failing which that ar:mqﬁt wguld he pﬁ}fahie with interest @ B.95% p.a. till

| LA
the date of actual rea][:.gitihq. 1S < Y 4

-, ('5‘“
Ifl. Conveyance Deed —

36. Section 17 (1) of the Act dﬂ]s with dlu'j;ies of promoter to get the conveyance
deed executed and the sam E‘lST&pmﬂutEd hefnw-

17 Tmﬂﬁ_ﬁfﬂfﬂfﬂlr .

(1). The promoter-shall Eﬁ‘fHM"ﬁ' regfsmre# conveyance deed in
Javour of the allottee along with the undivided proportionate title
fn the commaon areas to the assoctation of the allottees or the com-
petent authority, as the case may be, and hand over the physical
passession of the plot, apartment of building, as the case may be,
to the allottees and the common areas to the association of the al-
lottees ar the competent authority, as the case may be, in a real
estate project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under
the local laws:

Provided that, in the absence of any local law, conveyance deed in
favour of the allottee or the ossociation of the allottess or the com-
petent authority, as the case may be, under this section shall be
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carried out by the promoter within three months from date of -
sue of occupancy certificate.”

37. The authority observes that OC in respect of the project where the subject
unit is situated has not been obtained by the respondent promoter till date.
As on date, conveyance deed cannot be executed in respect of the subject
unit, however, the respondent promoter is contractually and legally
obligated to execute the conveyance deed upon receipt of the occupation
certificate/completion certificate from the competent authority. In view of

above, the respondent shall exec > th e cﬂnueyance deed of the allotted unit

offer :-- possession after the receipt of the OC
I‘;"—'h-,"l-f g R
from the concerned authnrlqaﬂii Iupon-payment of requisite stamp duty by

the complainant as per nﬂ;-'msmf mm government.
IV, Execution of Eiﬂlﬁéﬁlu}"ﬂl‘m:am

38. A project by the narrte {f One ::m ﬂ: atelh%n Sector 16, Gurugram was
being developed hﬁ!‘the respunﬂeni. e complainant came ta know about
the same and booked a unlt in it for Rs.61, &‘?.Sﬂﬂ;- against which he paid
an amount of Rs. 5 33‘,54@{“_4’!‘ }mr@ nant has approached the
Authority seeking relie ,EF ekEcition 0 buyer's agreement inter se
parties. The Aumositx,nbﬁewé;g-;%mqf unit was booked under assured
return scheme and thamm]:ladﬂ&ntﬁas already paid more than 10% of the

A

basic sale cnnsidE:;tlﬂr;. L I(=sILAN
39. However, despite recmpt uf almost entire consideration amount against the
booked unit except stamp duty and other charges payable to the
government and even after receipt of RERA registration back in 2017, the
respondent-promoter has failed to enter into a written agreement for sale
with respect to the same and has failed to get the plot registered in name of
the complainant till date. Thus, in view of Section 11{4){a) read
with Section 13 of the Act of 2016, the respondent-promoter is

directed to enter into a registered agreement for sale with the
Page 23 of 26



® GURUGRAM Cimplent e B s

complainant w.r.t. the unit in question within a period of one month and

handover possession of the allotted unit to him in the said project after
obtaining CC/part CC from the competent authority in terms of the
allotment letter dated 04.06.2015.

G.VI Direct the respondent not to levy holding charges on the
complainant.

40.In the case of Varun Gupta vs Emaar MGF Land Limited, Complaint Case
no. 4031 of 2019 decided on 12.08.2021, the Hon'ble Authority had
already decided that the respuncteuqs not entitled to claim holding charges

from the complainants at anﬁ f time even after being part of the

builder buyer agreement as p tiled by the Hon'ble Supreme Court

in Civil Appeal nos. Sﬂﬂﬁﬂﬂﬁgﬂzﬁdﬂded on 14.12.2020. The relevant

part of same is reiteratgd as lm.dﬂr—

“134. A5 ﬁ ax olding churgﬂs' mm:hﬁf.ﬁhe developer
ha u.rng r the saleconsideration has Abthing to lose by
halding po s:ﬂ:rn of thg u.l'fnitteﬂ ﬂﬂl‘ excéptthat it would be
required to.maintdin the apartment T'i!!r;arﬁ:rg:e, the holding
charges will not be payabie to the developer. Even in a case
where the paﬂe.%{gn has E!emi deﬁ:;ﬂ-m account of the

allottee hav. sale ‘_pﬁusfdemﬂuﬂ.. the
developer shall not be entitlea : 0 any holding charges
though it would be en o interest for the period the

pqymant!&dﬂﬂﬁ .
Therefore, the I‘ES dﬁ'ﬂi‘t% nuttﬂ“'.lev}"’an}r holding charges upon

the respondent. .

H. Directions issued by the Authority:

41. Hence, the Authority hereby passes this order and issues the following
directions under Section 37 of the Act to ensure compliance with
obligations cast upon the promoter as per the functions entrusted to the
Authority under Section 34(f) of the Act of 2016:

L. The respondent is directed pay assured return at the agreed rate i.e.,
@ Rs.137.22/- per sq. ft. per month from the date the payment
of assured return has not been paid i.e., October 2018 till the

Page 24 of 26



GURUGRAM Complaint No. 2331 of 2022

1]

V.

V1,

the date of completion of the building and thereafter Rs. 130/-
per sq. ft. per month till first 36 months after completion of the
project or till the date said unit is put on lease, whichever is ear-
lier. Further, in case the unit in question is leased out by the re-
spondent at the rate lower /higher than as is fixed by the respondent,
the respondent is obligated to settle the same in terms of the allot-
ment letter dated 04.06.2015.

The respondent is directed to pay the outstanding accrued assured
return amount till date aimgrwlth interest rate of 8.95% per annum
within 90 days from thP ?ﬁ_ [ this order after adjustment of out-
standing dues, |f rnm; e complainant and failing which that

if )
amount would b \ayﬁl’ thinterest @ B.95% p.a. till the date of
actual reallzatlnn el

The respnnﬂent is dlrauted to Eh.am:lnuer possession of the unit on
obtaining rﬁe a 'tfr:ﬁr. cg cde tﬁ t}iq complainant, as per the
allotment Iettard' EHI.IZIE.

The respundent-pr;mnter is directed to enter into a registered

agreement for sale with the Enmpiainant with respect to the unit in

question wmhm a ?ennd of one month and handover possession of
" e B e -

the allotted unlt to him in the said project after obtaining CC/part CC

from the competent aul:hnrity.

. The respondent shall execute the conveyance deed of the allotted

unit within the 3 months from the final offer of possession after the
receipt of the OC from the concerned authority and upon payment of
requisite stamp duty as per norms of the state government.

The respondent shall not charge holding charges and anything from
the complainant which is not the part of the allotment letter,

42. Complaint stands disposed of.

v
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43. File be consigned to the Registry.

Dated: 03.07.2024
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