ﬁ HARERA
& GURUGRAM Complaint No. 3975 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. ¢ 39750f2023
Date of decision | 03.07.2024
1. Mukesh Bajaj
2. Honey Bajaj
R/o: - Plot No. 57, Sector-1,
Vaishali, Ghaziabad, U.P-201010. Complainants
Versus

M/s. Neo Developers Private Limited
Regd. office: - 32-B, Pusa Road,

New Delhi-110005. o Y, Respondent
CORAM:

Shri Ashok Sangwan Member
APPEARANCE:

Sh. Garvit Gupta (Advocate) Complainants
Sh, Venkat Rao  (Advocate) Respondent

ORDER
1. This complaint has BE&niﬁl"ed by the c.umpia':inantsfallottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details
No. :
L Name of the project & "Neo Square”, Sector-109,

\ {;ﬁfg'grqm, Haryana.

2. | Nature of the project Commercial
3.  HRERA registered Registered
109 of 2017

: Dﬁteﬂ -2408.2017

4. DTCP licence

| Dated- 15.05.2008

License no. 102 of 2008

Eﬂ%ﬁinqﬁl, 5t Floor

4. | Unitno. i A
(As.on page no. 37 of complaint)
5. | Unitarea 500 sq.ft. [Super area]

(As on page no. 37 of complaint)

6. | Buyer's Agreement executed

16.01.2017

(As on page no. 34 of complaint)

7. |M.0.U

16.01.2017
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N (As on page no. 57 of complaint)
8. | Possession clause Clause 3 of the MOU

The company shall complete the
construction  of the  said
Building/Complex, within which
the said space is locate within 36
months from the date of
execution this agreement or
from the start of construction,
whichever is later and apply for
grant of completion/occupancy

. ggrt;ﬁaq{e. The Company on grant
- of Occupancy Certificate shall issue
- | final letters to the Allottees) who

shall within 30 days, thereof remit
all dues.

(As on page no. 59 of complaint)

9. | Due date of possession 16.01:@20
[Calculated 36 months from the
date of agreement]

10. | Assured return 3 Clause 4

The Company shall pay a monthly
assured return of Rs.32,500/-
(Rupees Thirty Two Thousand
Five Hundred Only) on the total
amount received w.e.f.
01.12.2016 before deduction of
Tax at Source and service tax, cess
or any other levy which is due and
payable by the Allottee(s) to the

| Company and the balance sale |
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consideration shall be payable by
the Allottee(s) to the Company in
accordance with the Payment
Schedule annexed as Annexure-1.
The monthly assured return shall
be paid to the Allottee(s) until the
commencement of the first lease
on the said unit. This shall be paid
from the effective date.

(As on page no. 59 of complaint)

11. | Basic sale consideration '};;?#-2[1,90,000{-
A LA .Eﬁs.aﬁ.page no. 39 of complaint)

12. |Total amount paid by the | Rs21,90,000/-

complainant (As per Account statement on

| )| pageno. 67.0freply)
T " AY4AE M PN

13. | Reminders sent- h;‘ the 020#2&’1&7

respondent 22.01.2020

30.10.2020
- [#5:09:2021,,

29.06.2022

(As per annexure R-3 of reply)

14. | Final reminder cum | 29.06.2022

cancellation letter (As on page no. 63 of reply3 of

reply)
15. | Occupation certificate Not obtained

16. | Offer of Possession Not offered
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B. Facts of the complaint

3. The complainant has made the following submissions: -

I. That the complainants are simple, law abiding and peace-loving
persons and the respondent is a company incorporated under the
Companies Act, 1956.

II. That the complainants received a marketing call from the office of
the respondent in the month of October, 2016 for booking in the
project “Neo Square” in S-ﬂ:ir.'tn:u‘-3;?3.-‘.__3f Gurugram. The marketing staff
of the respondent painted avgnyﬁusy picture of the pruject and
world class facilities in the prulet:t and assured timely completion
of all the obligations of the allotment. The respondent also assured
that it would diligently offer assured return on the amount paid by
the complainants till the commencement of the lease and
thereafter the possession of the unit would be handed over and
lease rentals will be g'}ven .

I1I. That the cnmplamants mdu%qi by the assurances and
representations made by@.ha ms@nﬂ@tﬁ decided to book a unit in
the project. On the basis of the representations made by the
respondent and on its demand, the complainants made the
payment amounting to Rs.20,90,000/-.

IV. The respondent provided the complainants with a copy of the
agreement. After going through it, the complainants realized that
the provisions in the agreement were wholly one sided, unilateral,
arbitrary, illegal, unfair and biased in favour of the respondent and

were totally un-balanced and unwarranted.
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V. The complainants repeatedly requested the respondent for
execution of the agreement with balanced terms. During such
discussions, the respondent assured that no illegality whatsoever,
would be committed by them and the terms would be as
prescribed under the provisions of RERA Act, 2016. The
respondent/promoter refused to amend or change any term of the
pre-printed agreement and further threatened the complainants to
forfeit the previous amount paid towards the unit if the agreement
was not signed and submitted. The mmplainants were left with no
other option but to sign the agrEement.

VL. That a Memorandum  of/ Undém:anding (MOU) was executed
between the respondent and the complainants on the same date
and as per clause 4 of the MOU, the basic sale consideration of the
unit was Rs.Zﬂ;Dﬂ,’UDU_,K-[and the 'Isaici amount had already been
paid by the complainant. The respdndént*ﬁéﬂ categorically assured
at the time of the booking that it would be diligent in making
payments towards the assured return and in adhering to its
contractual obligations; ﬁs per clgusezé of the MOU, it was agreed
that the respondent would pay monthly assured return of
Rs.32,500/- on the total amount received with effect from
01.12.2016 till the 'commencement’ of first lease. The relevant

portion of Clause 4 of the MOU is reproduced hereunder:-

“4, The Company shall pay a monthly assured return of Rs.
32,500/~ (Rupees Thirty Two Thousand Five Hundred Only)
on the total amount received with effect from 01% December
2016...The monthly assured return shall be paid to the
Allottee(s) until the Commencement of the first lease on the said
unit.”
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VII. Furthermore, it was also agreed vide clause 7(a) of the said MOU
that the responsibility of assured returns to be paid by the
company would cease on commencement of first lease and
thereafter the allottee would be entitled to receive lease rentals.
Clause 7(a) of the said MOU is attached herewith:-

“Z(a). That the responsibility of assured returns to be paid by the
Company shall cease on commencement of the first lease of the
said unit whereupon the Allottee(s) shall be entitled to receive
the lease rentals.”

VII. That thereafter, the respundeut ﬂ;le its letter dated 30.03.2017
intimated the mmplamants tht ;m;t no. 541 on 5 floor has been
allocated to them and vide the said letter-demanded payment of an
amount of Rs.1,00,000/- towards the VAT charges. The said
demand of VAT charges was absolutely illegal and the same was
contested by the complainants. The réspondent in order to justify
its illegal demands sent a copy of ﬁwgpﬁﬁﬁrﬂﬁun and assessment
order under Haryana VAT Act, 2003. That complainant no.1 vide
email dated 08.05.2017 'sought clarification regarding the same
and intimated that the E“émanif%ﬁ'ﬁ;rds the VAT charges were
illegal even as per the&sessmegtm%ar sent by the respondent.
The respondent vide its email dated 15.05.2017 admitted that the
assessment order on the basis of which certain VAT charges were
raised were not related to it and was sent only for reference.
However, despite such admission, no heed was paid and the
complainants were constrained to make the payment towards the
VAT charges strictly under coercion and threat of levy of additional
illegal charge of 18% interest. However, it was assured by the

respondent that no further VAT charges would be demanded by
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IX.

XL

the respondent. Since the said payment is illegal and could not
have been demanded, the complainants are entitled to and are
claiming the said amount of Rs.1,00,000/-

That respondent kept on making delayed payment towards the
monthly assured return till June, 2019. Some of the cheques issued
were even dishonoured. The complainants confronted the
respondent vide emails dated 01.08.2019 and 12.08.2019
requesting the respondent to resume the payment of the monthly
assured returns. It was assﬂ%‘gd and promised by the
representatives of respnnﬂent ﬁde itsdetter dated 18.12.2019 that
the said amount would be ad]trsted aalﬂng with interest at the time
of possession, It was also stated that the said payment could not be
made as it had become illegal for it to-withdraw the funds from the
bank account and that its auditors are. refusing to approve the
withdrawals from the project account for the purpose of meeting
the commitments of the interest payments.

That as per clause 3 uf'ﬂie:MOU, the possession of the unit was to
be handed over within a pe of ?Fﬁ months from the date of
execution of the agreemen Ee relévant portion thereof is
reproduced hereunder:-

“3..The company shall complete the construction of the said
Building/Complex, within which the said space is located within
36 months from the date of execution of this Agreement or
from start of construction whichever is later and apply for
grant of completion/Occupancy certificate.”

Thus, the due date to hand over the possession as per the terms of
the MOU was 15.01.2020.The complainants visited the office of
respondent in January, 2020 to enquire about the date of

possession and pending payment of the monthly assured returns. It
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XIIL.

XIIL

f HARERA

was informed that the possession of the unit would soon be
handed over along with adjustment of the delayed payment
interest and monthly assured rentals. However, the assurances of
the respondent turned out to be incorrect. Vide its payment
request letter dated 22.01.2020, the respondent demanded Rs.
1,50,800/- from the complainants on account of VAT outstanding
charges. No information or intimation was given by the respondent
as to how and why such charges have been demanded. The
complainants met the representanves of the respondent and
informed them that the sald tllégal demand would not be paid by
them. The respondent assu-red that the said illegal demand would
be revoked by it. However, no steps as on date has been taken by
the respondent to revoke the said fllegal demand.

That the respundentaunce again 1ntin1$ed fo the complainants vide
its email dated 09.04.2020 that ihepeﬁurmance of the respondent
to make payment towards the monthly assured return has been
impacted on account of certain reasons and vide email dated
11.09.2020, intimated to the complainants that the leasing process
of the project in queatiuniaas started.

That the respondent informed the complainants vide letter dated
01.02.2022 that the respondent had applied for the grant of
occupation certificate in 2021 and on account of certain reasons,
the same was not granted and that it had withdrawn the
application. Moreover, it was also stated that after getting the
occupation certificate, the respondent would immediately offer the

possession. It was also informed that the respondent would adjust
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XIV.

XV,

the payment towards the monthly interest at the time of
possession. Hence, some things became absolutely clear to that
firstly, the mail dated 11.09.2020 intimating about the start of the
leasing process was against the law as no occupation certificate
had been obtained by the respondent and the question of leasing
the unit or starting the process for leasing out prior to the
obtaining the Occupation certificate does not even arise. Secondly,
the respondent had itself admitted that the unit was to be handed
over and that the assured munthly rental would be adjusted with
the monthly interest. : Aol .
The respondent vide. its email datédi‘?{lﬂ 2022 yet again clarified
that the assured return would be adjusted by it at the time of
possession as per the agreement signed between the parties and
the same would be settled within a mlpn;bs_‘ time post possession
tentatively. It was also informed to the complainants that the lease
has been signed and registered with the tenant and the amount of
is pertinent to mentio herm ;ill date, no Occupation
certificate has been received anti h ce the lease deed, if any,
signed, is null and void. Any unit can be occupied and be put on
lease for occupation only after the grant of Occupation certificate
by the concerned departments.
That the respondent has misused and converted to its own use the
huge hard earned amounts received from the complainants and
other buyers in the project in a totally illegal and unprofessional

manner and the respondent was least bothered about the timely

Page 10 of 48



HARERA
&2 GURUGRAM Complaint No. 3975 of 2023

finishing of the project and delivery of possession of the unit in
question to the complainants as per the terms of allotment. The
respondent has deliberately, mischievously, dishonestly and with
malafide motives cheated and defrauded the complainants.

XVI. That the complainants apprehend that the respondent would
illegally and unilaterally alter the allotment by creating third party
rights. The said strong apprehension is based on the fact that the
representatives of the respondent have been issuing threats to the
complainants that in case the complainants don't accept the
unilateral reasoning given By the r'liespgndent then it would allot
the unit in question to adt:hifdpanyand would allot an alternate
new unit to the complainants on some other floor.

XVII. That the respondent is enjoying the wvaluable amount of
consideration paid by th';'a! mmﬁlm}i’lar?t& out of their hard earned
money and the cﬁmpiaina'_nts realizing f’i.‘hﬁrsa"m'é demanded delayed
possession charges from the respondent/promoter. But a week
ago, the respondent has in complete defiance of its obligations
refused to hand over the possession to the complainant along with
delayed possession r:h“arées ‘and Jssured ‘return leaving them with

no other option but to file the present cnmp‘.laint.

C. Relief sought by the complainant:
4. The complainant has sought following relief(s):

i. Direct the respondent to make payment of delayed interest on the
amount paid from the due date i.e 15.01.2020 till the date of actual

handing over of possession + 2 months.
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ii. Direct the respondent to make payment towards the assured return
from June 2019 onwards till the commencement of first lease and
thereafter, lease rentals.

iii. Direct the respondent not to terminate the allotment of the
complainants or create third party rights on the allotted unit/space.

iv. Direct the respondent not to change the allotted unit.

v. Direct the respondent to revoke the demand letter dated 22.01.2020 and
no to charge VAT. .

vi.  Direct the respondent to refund Rﬁ.l,‘ﬁﬂ.ﬂﬂﬂf— paid by the complainants
towards VAT charges in the }fea:rlﬂﬂ _

vii.  Direct the respondent tﬂdemarcam“shg unit in question and handover
possession in habitable condition aﬁer the obtaining the Occupation

certificate.

5. On the date qf hearing, thel_ ;%lt[‘!pri_ty explained to the
respondent/promoter a&but the cﬁnﬁﬁy‘g}ttﬂns as alleged to have
been committed in relation to.seetion 11(4) (a) of the Act to plead
guilty or not to plead guilty:

D. Reply by the resfpogdeﬁ% : j |

6. The respondent has contested the complaint on the following

grounds:

I. That the respondent from time-to-time issued demand
request/reminders to the complainants to clear the outstanding dues
against the booked unit. However, the complainants delayed the
same for one or the other reasons. Infact, after a point of time the
complainants started defaulting in clearing the outstanding dues and

the respondent issued several demand letters as follows:
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12.05.2017 Against Rs. 1,00,000/-
Administrative
Charges
22.01.2020 Against VAT Rs. 1,50,800/-
Amount
30.10.2020 Reminder - 1 Rs. 1,91,750/-
against VAT
Amount
15.09.2021 Reminder - 2 Rs. 1,62,500/-
against VAT
Amount
29.06.2022 Reminder for Rs. 1,64,588/-
clearing
outstanding
Ao paments ,tuwar{is
| \ “ "’llﬂl'h{"‘

[1L

That the respﬂndéjif '.ﬂﬁe letter igte&‘?ﬁr@ﬁ 2022 provided the last
and final opportunity to the cnmplamants to clear the outstanding
dues amounting to Rs.1,64,588/- against the unit on or before the
15.07.2022. However, the cﬂmpiaglants intentionally failed to clear
dues as per the demand letter. It fm;ﬁipr pertinent to mention that
vide the same letter dated 29.&6.2@%2 the respondent made it very
abundantly clear that in case of failure to clear the outstanding dues
within the time stipulated, as hleﬁigrécﬁép;th&letter the respondent
would be compelled to consider 'ﬂlts]faﬂure of the complainants as
breach of the terms and mndltldnz of the MOU as well as Agreement
and thereafter the unit shall be treated as cancelled from the next day
following the last date of payment.

The complainants had only paid Rs.21,90,000/- against the total due
amount of Rs.23,54,588/-. It is to be noted that there lies an
outstanding due of Rs.1,64,588/- to be paid by the complainants, The

respondent had been running behind the complainants for the timely
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IV.

VI

VIL

payment of dues towards the unit. That in spite of being aware of the
payment plans the complainants herein has failed to pay the
outstanding dues on time.
It is humbly submitted that the respondent is raising the VAT
demands as per government regulations. That the rate at which the
VAT amount is charged is as per the provisions of the Haryana Value
Added Tax Act 2003.
It is submitted that the as_-per-.e_l_é’_};;sja_i of the ‘MOU’, the respondent
was obligated to complete the construction of the said complex
within 36 months from the date of execution of the MOU or from start
of construction, whichever is later and apply for grant of
Completion/Occupancy Ce rtificate:”
" e The. Company shall complete the construction of the said
Building/Complex, within which the said space 'is located within 36 months
from the date. of execution of this a&regma_!nr or from the start of
construction, whfdrqver is later / and. apply for grant of
cﬂmpietiunf{}cé‘upﬁh;jﬁ@tgﬁgqggl.-ﬁte 'é&rgiﬁﬂny on grant of Occupancy
Eomp:'etfnnf{.'emﬁagfél shall issue final letters to the Allottee(s) who shall

within 30 (thirty) days, thereof remitall dues”.
That as per clause 5.2 of the agreement, the construction completion

date was the date when the application for grant of
completion {uccupanweuértjfitdteiﬁ#f made, For the convenience of

the Ld. Authority Clause 5.2 is prnduced for ready reference:

“5 9 That the construction completion date shall be deemed to be the date
when the application for grant of completion/occupancy certificate is
made".

Accordingly, the due date of delivery of possession in the present

case is 36 months + 6 months (grace period) to be calculated from
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VIIL

IX.

25.08.2016, and the due date of possession in the instant case comes
out to be 18.09.2020.

That the complainants with the intent to invest as an investor
approached the respondent and inquired about the project i.e, "Neo
Square”, situated at Sector-109, Gurugram, Haryana. That after being
fully satisfied with the project and the approvals thereof, the
complainants submitted an application form dated 05.11.2016,
whereby themselves seelﬂng ‘allotment of priority no. 41,
admeasuring 500 sq. ft on the Sﬁh ﬂonr having a basic sale price of
Rs.20,00,000/- The cnmpialuants cnnmdermg the future speculative
gains, also opted for.the Down Pgmqnt P}‘an - AR (Assured Return
Plan) being floated h}r the reﬁ'punﬁht fufthe project.

That since the complainant opted for the Investment Return Plan, a
Memorandum of Understanding dated 16.01.2017 was executed
between the parties, which was a completely separate understanding
between the parties inre"gards _t,q,ﬁ&' %@_t_ﬁént of assured returns in
lieu of investment made by the complainants in the project and
leasing of the unit/space thereof, It is pertinent to mention herein
that as per the mutualiy a‘greed terms |between' the complainants and
the respondent, the returns were paid, from 01.12.2016 till the
commencement of first lease. It is also submitted that as per clause 4
of the MOU, the complainant herein had duly authorised the
respondent to put the said unit on lease.

That by no stretch of imagination it can be concluded that the
complainants herein are “Allottee/Consumer.” That they are simply

investors who approached the respondent for investment
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XL

XIL

XIIL

opportunities and for a steady assured returns and rental income.
That the same was duly agreed between the parties in the documents
executed therein.

That the complainants are trying to mislead the Authority by
concealing facts which are detrimental to this complaint at hand. That
the MOU executed between the parties was in the form of an
Investment Agreement and the complainants had approached the
respondent as an investor looking for certain investment
opportunities. Therefore, the allutment contained a “Lease Clause”
which empowers the deve]nper to put the unit of the complainants
along with the other commercial space unit on lease and does not
have possession clauses, for handing over the physical possession.
Hence, the embargo of the Authority, in tut‘aﬁty, does not exist.

It is also pertinent to mention that the complainants voluntarily
executed the Buyer Agreement dated 16.01.2017 after having full
knowledge and being well -Sati_;s_ﬂﬂ"ﬁ"'g;flﬂjﬂﬂﬁverSant with the terms
and conditions of the Buyer Agreéﬁizfehi.'

That the respondent was always prompt in making the payment of
assured returns as agreed under the MOU. It is not out of the place to
mention that the respondent had-been paying the committed return
of Rs.32,500/- for every rnnnth-tn fhe complainants without any
delay. That as on 2019, the complainants had already received an
amount of Rs.10,07,500/- as assured return against the basic sale
consideration of Rs.20,00,000/- of the unit. However, post July 2019,
the respondent could not pay the agreed assured returns due to

prevailing legal position w.r.t. banning of returns over unregulated
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XIV.

XV.

deposits post the enactment of the BUDS Act, which has been detailed
herein below.

It is most humbly submitted that as per clause 4 and clause 7 of the
MOU dated 25.08.2016, the obligation of payment of assured return
was only till the commencement of the first lease on the unit. The
relevant paragraphs in this regard have been reiterated for ready
reference:

I S The monthly assured retarn shall be pamf to the Allottee(s) until
the commencement of the ﬁr&f‘ ase
',__l_ __ s '

"7. (a) That the respaﬂsfﬁ:!}ty ﬂ} assured returns to be paid by .l:he Company

shall cease on commencement of the first lease of the said unit...
Itis further submitted that the first lease of the premises wherein the

unit is situated has already been ;éixecuteg;l-:g_n_ 10.07.2020. Thereby,
the respondent has duly fulfilled tts obligations of execution of the
first lease in terms of the MOU. That aﬁer. the commencement of the
first lease, the respnndent has duly intimated the complainants vide
letter dated 01.10. 2@2{1 and ?@g[qug, telephonic conversations
regarding the same. The" Tespm‘iﬂent further sent a letter for
assignment of lease form to the cmnplamants to come forward to sign
the lease assignment, as had been agreed in the MOU. However, the
complainants did not came. forward to sign the lease assignment.
That the respondent further sent reminder letters dated 10.12.2020
& 07.12.2021 to sign the lease assignment form. However, all these
requests and reminders fell on deaf ears of the complainants and they
blatantly ignored them.

[t is most humbly submitted that it is an established practise in the

Real Estate Sector, wherein the promoter executes a lease deed with
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a lessee for a future project even before the completion of the project.
In fact, there is no bar by any statutory provision on entering into
such understanding. There have been numerous such instances
where renowned developers have adopted such a practise. Few of
such instances/ are reproduced herein, which will also prove that it is

legally valid to lease out a premises before the completion of the

project:

a. That the real estate firm "Emba:aﬁy ﬁrc-up one of the leading commercial
real estate developer in its stm it released on 08.08.2018 said it shall
develop a 11,00,000 sq. eret, ];)\1 ysuit facility “Embassy Tech Village”
project in Bengaluru in phases, with the first phase expected to be
delivered by the ﬁr:st‘ quarter of 2021. In ﬂ‘:e same statement it was also
mentioned tha; «ttpy have mgne ?a lnng-’@letm ;ease agreement with |P
Morgan for éogmferclalmﬂite spa ;?: the §ame Project. It is noteworthy
mention here that the said statement vas released by the Embassy Group
on 08.08.2018, when the project was under construction and the expected
date of delivering the firstquarter was 2(121

b. Similarly, the Embassy.Office Eﬂrkﬁkﬂiﬁeased 1.8 million sq. ft. across 25
deals including a 5.50 lakh .sq...ﬁ.,:prﬁ.—;pmmnment from JP Morgan at
Embassy Tech Village in the }une}’ﬂiuart?r.of 2022. Hence, it proves that the
executing a lease deed before the.completion of the project is valid in the
eyes of law. IS\ U\ I

-

c. In a news article it is stated that Real Estate firm DLF has leased nearly
3,00,000 sq. ft. office space to three companies in Gurugram. Majority of the
space has been taken at DLF Downtown, an upcoming project in Gurgaon. It
was further stated that the leasing is part of these company’s expansion
plan once the current Covid-19 situation stabilises. The building where
space has been taken is under construction and is expected to be ready by
December 2021.
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d. In another article, Embassy Group stated that it has leased 85,000 sq. ft. of
office space to automotive software company Acsia Technologies at
Embassy Taurus TechZone (ETTZ) in Trivandrum in April 2022 before the

completion of the Project which is scheduled for handover in April 2023.

It is most humbly submitted that as per the mutually agreed terms
between the complainants and the respondent, the payment of
assured returns was to commence only from August 2016 till the
commencement of first lease. However, the Banning of Unregulated
Deposits Schemes Act, 2019 [hereinafter referred to as “BUDS Act’]
came into force in 2019 a_;_}_ﬁﬁfherefure the respondent was
constrained to cease all péym‘ehtp‘efﬁihing to Assured Return to all
its allottees who had opted for thé’ -s.ém:e from 2016.

That as the complainants in the present complaint is seeking the
relief of Assured return,.t is pertinent to mention herein that the
relief of assured return is not maintainable before the Ld. Authority
upon enactment of the BUDS Act. That-any direction for payment of
assured return shall be tantamount to violation of the provisions of
the BUDS Act. P -

That a writ was filed' h?fure thé Hun’ﬁle High Court of Punjab &
Haryana in the matter of Vatika Ltd. vs Union of India & Anr. - CWP-

26740-2022, on similar grounds of directions passed for payment of
Assured Return being completely contrary to the BUDS Act. That the
Hon'ble High Court after hearing the initial arguments vide order
dated 22.11.2022 was pleased to pass direction with respect to not
taking coercive steps in criminal cases registered against the
petitioner therein, seeking recovery of deposits till the next date of
hearing. Further, a Civil Writ Petition bearing no. 16896/2023
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titled as “NEO Developers Pvt Ltd vs Union of India and Another”
has been filed by the respondent on similar grounds as in the supra
case before the Hon'ble Punjab and Haryana High Court and the same
is been connected by the Hon'ble High Court with the Civil Writ
Petition - 26740-2022 and is pending adjudication.

That it is also apropos to bring into the knowledge of the Authority
that an Appeal bearing no. 95 of 2022, titled as Venetian LDF
Project Limited vs Mohan Yadavy, is already pending before the
Hon’ble Haryana Real Estate ﬁppeﬁate Tribunal (HREAT). Wherein,
the Hon'ble Tribunal vide order dated 18.05.2022, has already stayed
the order passed by this Hon'ble Authority, granting the relief of
assured return in favour of ‘the allottee. The relevant provision of the
said order dated 18.05.2022; is mentioned herein below for ready
reference:

.. that the Scheme under which [:pe p.ft was allotted to the respondent-
a!!attee was the Assured Remm Sﬂhbm and, therefore, the matter falls
under the Banning of l?trr_eguhéed Deposit Schemes Act, 2019 (in short the
Act of 2019). He further contended that in view of the provisions of the Act
of 2019, Ld. Authority has no jurisdiction to decide the issue. He further
contended that the amount depﬂmtey by the complainant (respondent
herein) would be a depas:t in_terms of the Act of 2019 read with the

Companies Act_as well as the qupames {dcceptance of Deposits) Rules,
2014...

.. Let nﬂn'ce of the present appeal as well as notice regarding stay be issued
to the respondent...

Also, it is apropos to bring into the knowledge of the Ld. Authority
that an Appeal bearing no. 647 of 2021, titled as Vatika Limited vs
Vinod Agarwal, is already pending before the Hon'ble Haryana Real
Estate Appellate Tribunal (HREAT). Wherein, the Hon'ble Tribunal
vide order dated 27.01.2021, has already stayed the order passed by
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this Hon'ble Authority, granting the relief of assured return in favour
of the allottee. The relevant provision of the said order dated

27.01.2022; is mentioned herein below for ready reference:

“The matter falls under the Banning of Unregulated Depesit Schemes Act,
2019 (in short, the Act of 2019). He contended that in view of the provisions
of the Act, 2019 the Ld. Authority has no jurisdiction to decide the issue. He
further contended that the amount deposited by the complainant
(respondent herein) would be a deposit in terms of the Act of 2019 read
with Companies Act and the Companies Rules, 2014, He further contended

that the delayed passesq{a# nteres _,ﬁas been awarded even for the period
where the assured return has. been given to the Complainant. He further
contended that there canﬁtwﬁqy&d possession charges because of the
nature of Agreement..

..Let notice g‘ﬂml

That as per the ﬂgfetment the cs?ﬁp{etlnn tbﬁthe unit was subject to
the midway hmdranc&s, whlch WE]‘? beyund the control of the

delayed due to suck'fpr e Majeure' C ons, the respondent was

¥ W

entitled for extensiunM ﬁ% completion. It is to be noted

that the deveium@t mmm e project have been
hindered on account o ns passed by various

authorities{ferﬂmsﬁnum as hasw :ﬂgﬂhatad here in below:

ban affected the
supply of raw
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diesel wvehicles to 6" materials as most
(heavy or light) of of the
more than 10 May, contractors/buil
years old would 2015 ding material
not be permitted suppliers  used
to ply on the diesel wvehicles
roads of NCR, more than 10
Delhi. It has years old. The
further been order had
directed W ﬂmter 22 abruptly stopped
movement of
diesel vehicles
more than 10
years old
= T A H":'.i which are
' UP and NCT Delhi |, - .
would not register .
any ﬂ{ml vehicles | - -
‘ ‘rﬂgﬁ\ ‘I:hah 1[! construction
m ?’i activity. The
wauﬂd’l&fﬂem \ order had
list of vehicles|
e 2 W ¥ completely
fo
hampered  the
ﬁ'rtv T Q A A\ / construction
. e police’ a?iﬂ“? | v activity.
other concerned
authorities.
190 July National  Green Till 30 days The
2016 Tribunal in 0.A. date direction
No, 479/2016 had the s of NGT
directed that no order were a
stone crushers be in big blow
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permitted to
operate  unless
they
consent from the
State  Pollution
Control Board, no

objection from the

operate

concerned
authorities  and
have

Environment |

force
and
no
relaxa
tion

to  the
real
estate
sector as
the
construct
ion
activity
majorly
requires
gravel
produced
from the
stone
crushers.
The
reduced
supply of
gravels
directly
affected
the
supply
and price
of ready
mix
concrete
required
for
construct
ion
activities.

Nov,

MNational Green

Bt Nov, 2016

The bar imposed

Page 23 of 48




RHARERA

== GURUGRAM

Complaint No, 3975 of 2023

2016 Tribunal had directed all | to 15% Nov, by Tribunal was
brick kilns operating 2016 absolute.  The
in NCR, Delhi would be order had
prohibited from working conplately
for a period of 2016 one
week from the date of Soppec
passing of the order. It construction
had also been directed activity.
that no cnnstru :. n
activity wautsi

4 Tth Nov, 90 days The bar for the

2017 closure of stone

crushers simply
put an end to the
construction

activity as in the
absence of
crushed stones
bricks
carrying on of
construction

and

were simply not
feasible. The
respondent

eventually ended
up

the
expeditiously

concluding

intent of

locating

alternatives with
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5 |9 Nov

2017  and
17t Nov,
2017

T'I-._ MPW \J EE

_hflan_ltu:nInf.lf;iﬁﬁ Green |

passed the said
order dated 9™
Nov, 2017
completely

prohibiting  the
carrying on of
construction by

any person,

construction
activities but the
previous period
of 90 days was
consumed in
doing so. The
said period ought
to be excluded
while computing
the alleged delay
attributed to the
Respondent by
the Complainant.
It is pertinent to
mention that the
aforesaid bar
stands in force
regarding brick
kilns till date is
evident from
orders dated 21%
Dec, 19 and 30
Jan, 20.

9 days

On account of
passing of the
aforesaid order,
no construction
activity
have been legally
carried out by
the Respondent
Accordingly,

construction

could
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private, ar
government

authority in NCR
till the next date of
hearing. (17% of
2017). By
virtue of the said
NGT had

Now,

arder,

only permitted the

"9 Nov, 17 was |y
¥d
J_y#mdﬂﬁearder'

activity has been
completely
stopped during
this period.

ﬁ.lnthem%ce | of |

“diréctions

Environmental
Pollution
(Prevention
Control) Authority
dated 27" Oct
2018. By virtue of
order dated 29%

and

wef | /A

ted p‘ ;':‘2
; .
6. | 29 October 3 Ha.rjlianh 'St'ﬂe 2= ) H’LEJ 10days | On account of the
2018 Pollution-. Control | 104~ Nov, passing of the
d, ‘Pachkula | 2011 aforesaid order,
no construction
5 activity  could

have been legally
carried out by
the Respondent.
Accordingly,
‘construction
activity has been
completely

stopped during
this period.
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of October 2018
all the
construction
activities
including the
civil
construction were
directed to remain

excavation,

close in Delhi apd

24th
2019

July,

""‘E

; rfaP fﬂechﬁd{

'Nﬁ'iﬂ G.JLno
667/2019 :
;znlﬂ

the siting criteria, |

assessment of
health impact. The
tribunal  further
directed initiation
of action by way
of prosecution

s U e | WA
quality, carrying
capacity, and

30 days

The directions of

again a setback
for stone
crushers
operators  who
have finally
succeeded to
obtain necessary
permissions from
the competent
authority  after
the order passed
by NGT on July
2017.
Resultantly,
coercive action
was taken by the
authorities
against the stone

the NGT were
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and recovery of
compensation

relatable to the
cost of

restoration.

r" | A

*~:> /*' Fi

I

11t Qctober
2019

mmm...; =

Emhibi:

31 Dec 2019. [I:
was  specifically
mentioned in the
order
that construction
activity would be
completely

stopped

aforesaid

during

crusher

operators which
again was a hit to
the real estate
sector
supply of gravel
reduced

manifolds

as the

and
there was a
sharp increase in
which
consequently

affected the pace

of construction.

prices

81 days On account of the
passing of the
aforesaid order,
no construction
activity  could
have been legally
carried out by
the Respondent.
Accordingly,

construction

activity has been
completely

stopped during
this period.
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this period.

9. 104112019 | The Hon'ble Supreme | 04.11.2019 - | 102 days These bans
Court of India vide its | 14.02.2020 forced the
order dated 04.11.2019 migrant
passed in writ petition labourers to
bearing no. 13029/1985 return to their
titled as "MC Mehta vs native
Union of India" completely towns /states /vill
banned all mnsrrucuun. ages creating an
activities in Qeihbt{ __g ] acute shortage of
which resmctmﬁu %f{} labourers in the
partly modified vide R~ NCR Region. Due
order dated WIMGIB . to the said
and was cﬂi;pfet%bf h&ed!"_‘fp"xﬁ'r’-'}[;_. . shortage the
b}’ tﬁgfﬂﬁ?‘:hle Suslrnme I .:h':i '.I Construction

de its urdej;,.datqd" | ooy activity could not
14, mio R | resume at ful
AR i | VA throttle even
':.,WL i | J/in i‘\; J after the lifting of
Sl O/ ban by the
:.,"*1.‘; -\ :
-, U Hon'ble  Apex
: : , Court.
V¥ Ay
10. |37 week of ’_tﬁﬁjl J ";ﬂﬁ¢t? To date | Since the 3rd
Feb 2020 ~pa ic - tilldate = | months | week of February
Nationwi | 2020, the
de Respondent has
lockdown | also suffered
) devastatingly
because of the
outbreak, spread,
and resurgence
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of COVID-192 in
the year 2020.
The concerned
statutory
authorities had
earlier imposed a
blanket ban on
construction
activities in
Gurugram.
Subsequently,
the said embargo
had been lifted to
a limited extent.
However, during
the interregnum,
large-scale
migration of
labor occurred
and the
availability  of
raw  materials
started becoming
a major cause of

concern.

11. | Covid in
2021

That period from
12.04.2021 to
24.07.2021, each
and every activity
including the
construction

activity
banned

was

in the

12.04.2021
24.07.2021

-

103 days

Considering the
wide spread of
Covid-19, firstly
night curfew was
imposed

followed by
weekend curfew
and then

Page 30 of 48




&0 GURUGRAM Complaint No. 3975 of 2023

r | State complete curfew.

‘ ‘ Total | 582 days

HARERA

days

l

XXIIL

That that a period of 582 days was consumed on account of
circumstances beyond the power and control of the respondent,
owing to the passing of orders by the statutory authorities. All the
circumstances stated hereinabove come within the meaning of force
majeure. Thus, the respondent has Eeen prevented by circumstances
beyond its power and cunt:‘hl‘ﬁ'é‘fﬁ' unQertakjng the implementation
of the project during: the ;mfapenqd md;eated above and therefore
the same is not to be taken into redeonmg,

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the bas;s of -thgsq:i.ij;nﬂlsputed documents and

submissions made by the parties.

Jurisdiction of the a;nth,anty

The contention of the fes?unﬂeht{egra‘#dlﬁg refecnnn of complaint on

ground of junsdir:tmn stands rE]é@Ed‘lThE authority observes that it

has territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

E. 1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real
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Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.1l  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)
is reproduced as hereunder: il

Section 11

(4) The promoter shall-

(a) be responsible for all ﬁbhg:mr.ins responsibilities and functions
under the provisions of this Act m‘i the ru{es amf regulations made
thereunder arito the a llottees as per ql gg reement for sale, or to
the association of uﬂmr,fes, as the case may be, till the conveyance of
all the apartments, ph;s or buildings, as'the case may be, to the
allottees, or the common areas to-the association of allottees or the
competent authority,as the case may be;

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide thé .cumplaint regarding non-
compliance of obligations B}f the prﬁmnter.

Further, the Authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. (Supra)

and reiterated in case of M/s Sana Realtors Private Limited & other
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Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022wherein it has been laid down as under:

“96. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to examine
and determine the outcome of @ complaint. At the same time, when it
comes to a question of seeking the relief of adjudging compensation
and interest thereon under Sections 12, 14, 18 and 19, the adjudicating
officer exclusively,Has, the power to.determine, keeping in view the
collective reading-of Seetion 71 readwith Section 72 of the Act if the
adjudication ‘under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer as
prayed that, in eur view, may intend to expand the ambit and scope of
the powers and functions of the adjudicating officer under Section 71

and that would be against the manﬁar&ﬁfﬁ& Act2016."
12. Hence, in view of the authoritative pronouncement of the Hon’ble

Supreme Court in the cases mentioned above, the Authority has the
jurisdiction to entertain a mmplamt seeking refund of the amount
and interest on therefupq amguri-, ] '/

F. Findings on the objections raised by tlhe respondent.

F.I. Objection regarding complainants being investor not allottees.

13. The respondent has taken a stand that the complainants are investors
and not consumers, therefore, they are not entitled to the protection of
the Act and thereby not entitled to file the complaint under section 31
of the Act. The respondent also submitted that the preamble of the Act
states that the Act is enacted to protect the interest of consumer of the

real estate sector. The authority observed that the respondent is
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correct in stating that the Act is enacted to protect the interest of
consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute and states
main aims & objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person can file
a complaint against the promoter if the promoter contravenes or
violates any provisions of the Act or rules or regulations made

thereunder. Upon careful pe _'; Qf | the terms and conditions of the

apartment buyer’s agreamehn itts rei?ealed that the complainants are
buyers and have paid tn'tala price ofﬂs 21.,90 000/- to the promoter
towards purchase of an unit in the pruie;_:t of the promoter. At this
stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproducefﬂ below for ready reference:

“2(d) "allottee" in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold [whether .as freehold or leasehold) or otherwise
transferred by “the {promoter,  and includes the person who

i

subsequently m:qurrek the.said-allotment through sale, transfer or
otherwise: but do %ngda rsop to whom such plot,

apartment or buildir be, is given on rent;”
In view of above-mentinned ‘definition of "allottee" as well as all the
terms and conditions of the buyer's -agteement and MOU executed
between promoter and complainant, it is crystal clear that they are
allottees as the subject unit is allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the
definition given under section 2 of the Act, there will be “promoter”
and “allottee” and there cannot be a party having a status of "investor”.

The Maharashtra Real Estate Appellate Tribunal in its order dated
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29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not defined or
referred in the Act. Thus, the contention of promoter that the allottees

being investors are not entitled to the protection of this Act stands

rejected.

F.1l. Objection regarding the project being delayed because of force majeure

15.

circumstances and contending to invoke the force majeure clause.
The respondent/promoter has = raised the contention that

the construction of the tower-in-.whigh the unit of the complainants is
situated, has been delayed due to force majeure circumstances such as
orders/restrictions of the NGT as weﬂ as competent authorities, High
Court and Supreme Court urders en: However, all the pleas advanced
in this regard are devoid of merit. FILSt of all, the possession of the unit
in question was to be offered by 16.01.2020, Hence, events alleged by
the respondent do not have any impact on the project being developed
by the respondent. Morgover, some .ﬂf the events mentioned above are
of routine in nature happeﬁing ann‘ﬂaliy and the promoter is required
to take the same into consideration while launching the project. Thus,
the promoter/respondent.cannot be-given any leniency based on
aforesaid reasons-as it-is a well settled principle that a person cannot

take benefit of his own wrong.

G. Findings on the reliefs sought by the complainant

G.I Direct the respondent to pay the arrears of assured return
@Rs32,500/- per month from June 2019 till the commencement of
first lease and thereafter lease rentals.

G.I1 Direct the respondent to pay delayed pnssessiun charges.
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16. The above-mentioned reliefs are interrelated accordingly, the same

17.

18.

19.

are being taken together for adjudication. The complainants have

sought delay possession charges alongwith assured return on

monthly basis as per clause 3 of the M.0.U dated 16.01.2020.
The complainants booked a unit in the project of the respondent and
the MoU was executed on 16.01.2017. The basic sale consideration of
the unit is Rs.20,90,000/- out aﬁﬂ#ich the complainants have made a
payment of Rs.21,90,000/-. Tfre’ c;;rﬁﬁlainants in the present complaint
seeks relief for the pending assured return as well as DPC. The plea of
the respondent is atiwmrﬁflse and sﬁ;ed that the allotted unit of the
complainants  stands cancelled vide final reminder letter dated
29.06.2022.
Now the questmn befa;e the Aut}wrtgr dis-whether the cancellation
issued vide reminder letk'gr,gated D l?Zﬁ‘ZD is valid or not?
The Authority observes that the complamants have paid an amount of
Rs. 21,90,000/- out of the Lha__sic sale consideration of Rs.20,90,000/-.
The respondent has issued a reminder letter dated 29.06.2022 for the
payment of the uutstandiné dues a;ld-as per that letter one last and
final opportunity was provided to the complainants to pay and clear
all arrears of instalments within 15 days i.e., on or before 15.07.2022.
The relevant part of the reminder letter dated 29.06.2022 is

reproduced hereunder for ready reference:
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“ You are hereby called upon to clear all outstanding payments
amounting to Rs.1,64,588/- within 15 days from the date of this
notice i.e, on or before 15t July 2022 (Referred herein as Last Date
for Payment)”

20. The Authority is of the view that the cancellation letter dated
29.06.2022 is not valid as the complainant has already paid more
than 100%of the total sale consideration. Moreover, the respondent
has only issued a reminder letter dated 29.06.2022 which clearly
provides time period to make-:-pﬁg}mants within 15 days. Hence, the
letter dated 29.06.2022 canuﬂtheqeated valid cancellation letter.

e Assured retum 4% -'-J jl;i'_‘.-&;;ri L t

21. It is pleaded that the respunﬂent has not Eﬂmphed with the terms and
conditions of the agreement. Though for some time, the amount of
assured returns was paid but later on, the respondent refused to pay
the same by taking:a p}ea of thE Ba;mmg of unregulated Deposit
schemes Act, 2019 ['her&in after ref&rred to as the Act of 2019). But
that Act does not create a bar for payment of assured returns even
after coming into operation anddtha éa’ﬁmenm made in this regard
are protected as per séeca;idn Z{Q{HQ‘ of the above-mentioned Act.
However, the plea of respondent is otherwise and who took a stand
that though it paid the amount of assured returns and did not paid

after coming into force of the Act of 2019 as it was declared illegal.

22. The M.O.U dated 16.01.2017 can be considered as an agreement for
sale interpreting the definition of the agreement for "agreement for

sale” under section 2(c) of the Act and broadly by taking into
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consideration the objects of the Act. Therefore, the promoter and
allottee would be bound by the obligations contained in the
memorandum of understandings and the promoter shall be
responsible for all obligations, responsibilities, and functions to the
allottee as per the agreement for sale executed inter-se them under
section 11(4)(a) of the Act. An agreement defines the rights and
liabilities of both the parties i.e., promoter and the allottee and marks
the start of new contractual relationship between them. This
contractual relationship gives rise to future agreements and
transactions between l;hém Oneof the integral parts of this
agreement, the letter dﬁta&léﬂl%&?’lsme transaction of assured
return inter-se parties. The ~‘;-"a?g?€éfﬁenlt' for sale” after coming into
force of this Act [i.e., Act of 2016) shall be in the prescribed form as
per rules but this Act D_f. 2016 dt;"ﬁes :_r'i'nt rewrite the "agreement”
entered between promoter and alloritea__ pi'im' to coming into force of
the Act as held by the Hon'ble Bumﬁafl"l{i‘gh Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India &
Ors., (Writ Petition No. 2?3? QF'B{],@Z) dﬁ;_;_ded on 06.12.2017.

It is pleaded on behalf of respondents /builders that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there is
bar for payment of assured returns to an allottee. But again, the plea
taken in this regard is devoid of merit. Section Z(4] of the above
mentioned Act defines the word ' deposit’ as an amount of money
received by way of an advance or loan or in any other form, by any
deposit taker with a promise to return whether after a specified period

or otherwise, either in cash or in kind or in the form of a specified
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24,

25.

26.

service, with or without any benefit in the form of interest, bonus, profit
or in any other form, but does not include:

(i) an amount received in the course of, or for the purpose of business and
bearing a genuine connection to such business including

(ii) advance received in connection with consideration of an immovable
property, under an agreement or arrangement subject to the condition that
such advance is adjusted against such immovable properly as specified in
terms of the agreement or arrangement.

A perusal of the above-mentioned definition of the term ‘deposit,
shows that it has been given the same meaning as assigned to it under
the Companies Act, 2013 and the same provides under section 2(31)
includes any receipt by wayﬂfd&pga‘i"t or loan or in any other form by
a company but does not include sm:h c?'tegories of, amount as may be
prescribed in consultation with ﬂfé.’f_ie;erve_ Bank of India. Similarly
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2014
defines the meanﬁir;g of deposit w_l:aic}! lmfludesany receipt of money by
way of deposit uﬁqulrg_ris?sf in any oth F: for'nhby a company but does not
include: N _

(i) as an advance, accounted for in.any- manner whatsoever, received in
connection with consideration for en immovable property

(ii) as an advance received ﬂ_ﬁd_lusxéﬁpw | by any sectoral regulator or in
accordance with directions of Central or State Government;
So, keeping in view the above-mentioned provisions of the Act of 2019

and the Companies Act 2013, it is to be seen as to whether an allottee
is entitled to assured returns in a case where he has deposited
substantial amount of sale consideration against the allotment of a
unit with the builder at the time of booking or immediately thereafter
and as agreed upon between them.

The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban

the unregulated deposit schemes, other than deposits taken in the
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27,

28.

29,
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ordinary course of business and to protect the interest of depositors
and for matters connected therewith or incidental thereto as defined
in section 2 (4] of the BUDS Act 2019.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of

assured returns for a certaln p&rlnd Sn on his failure to fulfil that

commitment, the allottee hg.s.ra Ti ol
r“n} :'!_.

redressal of his grievances by way of

- to approach the authority for
ling a complaint.

The project in which the advance has been received by the developer
from the allottees is an ongoing project as persection 3(1) of the Act of
2015 and, the same would fall withﬁi' the jurisdiction of the Authority
for giving the desired relief to the complainants besides initiating
penal proceedings. So, the amount paid by the complainants to the
builder is a regulated depﬁsit an‘.'cgmved by the later from the former
against the immovable pmgéj_'r.y tﬂ_’[,‘[wansferred to the allottee later
on. 31 A I q‘ "

The money was taken bytifhe Builﬂer as a dépn‘sit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. So, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for

redressal of his grievances by way of filing a complaint.
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30. The Authority under this Act has been regulating the advances

31.

3e,

received under the project and its various other aspects. So, the
amount paid by the complainants to the builder is a regulated deposit
accepted by the latter from the former against the immovable
property to be transferred to the allottee later on. If the project in
which the advance has been received by the developer from an allottee
is an ongoing project as per section 3(1) of the Act of 2016 then, the
same would fall within the, jurisdietian of the authority for giving the
desired relief to the co mplam&nt be@des initiating penal proceedings.
The Authority is of the view that since. the occupation certificate in
respect to the project has not been‘received yet and thus the
respondent cannot eXngiite a Ié’aEE' é%éd wtththe third party. The lease
deed executed on-10.07.2020. thus holds no#-relevance here. Also, in
the lease deed dated 10.07.2020, a description of the unit no’s and the
floor is specified in respect to which the lease deed has been executed,
the said specification has. ne mention Dr the subject unit. Thus, it can
be concluded that the said.lease dégd is not in respect of the subject
unit.

Therefore, the Authority directs the respondent/promoter to pay
assured return from the ;;ia_te-. ass:ﬁred return was last paid to the
complainants till the éxecut{un of first lease after obtaining the
occupation certificate.

e Delayed possession charges

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges

however, proviso to section 18 provides that where an allottee does
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33.

34.

39.
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not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as
under: -

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of Section 19, the “interest at the rate

prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is nat in use,. it shall be replaced by such
benchmark lending. rates which_the State Bank of India may fix

from time totime fqrfa‘ndmg to Effzgeﬁerd public.
The legislature in its wisdom in thﬂﬁubnrd{nate legislation under the

provision of rule 15 of the rules, hasdeternnned- the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if I;he squ:l rule is follg wgd i‘oa\»\rard the interest, it will
ensure uniform pracﬂmlnﬂﬂ the ca@s

Consequently, as per wga?bsite of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 03.07.2024 is 8.95%. %ccﬁ:dﬁlgly, the prescribed rate of
interest will be margmal cqst uflending:rate +2% i.e., 10.95%.

The definition of term mterest as deﬁned under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or
the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promater shall be liable to pay the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

36. To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of a provision in
the BBA or in a MoU having reference of the BBA or an addendum to
the BBA or in a MoU or allﬂtmea:tt letl;}er The assured return in this case
is payable from the dateof t tl I the mmmencement of the first lease on
the said unit, after ubtammgthe DCCHFatan certificate.

37. The rate at which assured return has been committed by the promoter
is Rs.32,500/- per month. If we cnmpare this assured return with
delayed possession chargas payabl Mnder provisu to section 18(1) of
the Act, 2016, the assured retum is ﬁagf By ‘way of assured return,
the promoter has assurad ﬂ‘leaﬂmtees that they would be entitled for
this specific amount till the c.nmmeucement of the first lease on the
said unit. Accordingly, thg mteres;__ﬁfﬁhﬁ allottee is protected even
after the due date of pnssessmn Fs uvér a§ the assured returns are
payable from the date 01.12,2016. The monthly assured return shall
be paid to the allottee(s) until the commencement of the first lease on
the said unit after obtaining the occupation certificate. The purpose of
delayed possession charges after due date of possession is served on
payment of assured return after due date of possession as the same is
to safeguard the interest of the allottees as their money is continued to

be used by the promoter even after the promised due date and in
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38.

39.
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return, they are to be paid either the assured return or delayed
possession charges whichever is higher.

Accordingly, the Authority decides that in cases where assured return
is reasonable and comparable with the delayed possession charges
under section 18 and assured return is payable even after due date of
possession till the commencement of the first lease on the said unit,
after obtaining the occupation certificate. The allottee shall be entitled
to assured return or delayed possesmon charges, whichever is higher

."_.1'

without prejudice to any nth,,grsife T .'

including compensation. In the
present case, the assured !‘Efurn was payable till the commencement
of first lease. The prnject ls:cunmd;ered habitable or fit for occupation
only after the grant of occupation certificate by the competent
authority. However, the respondent has net received occupation
certificate from the competent authﬁ;ritf till the date of passing of this
order. Hence, the said building cannﬂ;t be presumed to be fit for
occupation. Furthermore, the respml&enthas put the said premises on
lease by way of execunng*laase d‘ee‘af,daﬁsd 10.07.2020. In the absence
of occupation cethﬁcate*,rthg ma Iéase _ﬁannut be considered to be
valid in the eyes of law. In view ufthe ﬂbmre' the assured return shall
be payable till the said premises is put to lease after obtaining the
occupation certificate from the competent authority.

Hence, the Authority directs the respondent/promoter to pay assured
return to the complainants at the rate of Rs.32,5000/- per month from
the date i.e., 01.12.2016 till the commencement of the first lease on the

said unit after obtaining the occupation certificate as per the
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memorandum of understanding after deducting the amount already
paid on account of assured returns to the complainants,
G.111. Direct the respondent to demarcate the unit in question
and handover possession in habitable condition after the

obtaining the Occupation certificate.

40. Under section 19, clause 1 the allottee is entitled to obtain the
information relating to sanctioned plans, layout plans alongwith the
specifications from the prnﬂ:gq;ﬁ_}.-- Relevant section has been
reproduced below: S

" Section 19 Rights and duties of allottees-
(1)The allottee shall be entitled to obtain the information relating to
sanctioned plans, layout plans aa‘anﬁwf:ﬁ the Specifications, approved by the
competent authority and such-other information-as provided in this Act or the
rules and regulations made thereunder-or the agreement for sale signed with
the promater™ - [ '
[Emphasis supplied]
41. The respondent/promaoter is directed to provide specifications to the

complainants/allottees regarding the subject matter unit of the
complainants and also offer. possession-of the unit to the complainants,
within 60 days after receiving the ogcupation certificate from the
concerned authorities. The'complainants/allottees are directed to pay
the outstanding dues, if any. 71 %
G.IV. Direct the respondent nnf to terminate the allotment of
the complainants or create third party rights on the allotted

unit/space.

42. Vide proceedings dated 27.03.2024, the Authority had directed the
respondent/promoter to maintain the status-quo with respect to the

subject unit of the complainants/allottees as out of the total sale

&
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consideration, the complainants/allottees have paid a considerable
amount to the respondent/promoter.

G.VL. Direct the respondent to revoke the demand letter dated
22.01.2020 and no to charge VAT.

G.VIL Direct the respondent to refund Rs.1.00,000/- paid by the
complainants towards VAT charges in the vear 2017,

43. The Authority has held in CR/4031/2019 titled Varun Gupta Vs.
Emaar Mgf Land Ltd. that"-thﬁ;mxﬁnter is entitled to charge VAT
from the allottee for the period up to 31.03.2014 @ 1.05% (one
percent VAT + 5 percent surcharge on VAT) under the amnesty
scheme. The promeoter shall not charge any VAT from the
allottees/prospective buyers dur:_l-:ng the period 01.04.2014 to
30.06.2017 since the same was to be borne by the promoter-developer
only.

44. The Authority is of the view that the respondent/promoter has made
an illegal demand vide demand Ie_tferﬂa‘t&d 18.05.2017 and also the
demand letter dated 22,01.2020 é:irffle_ payment of outstanding dues
on account of VAT charges was illegal.

45. Thus, the respondent/promoter is directed to refund the amount of
Rs.1,00,000/- paid by the allottee alongwith an interest @10.95%

from the date of payment till the actual realization.

H. Directions of the authority

46. Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

il

iii.

iv.

vi.

The cancellation letter dated 29.06.2022 is hereby set aside and
the respondent is directed to pay the arrears of amount of assured
return at the rate ie., Rs.32,500/- per month from the date i.e,
01.12.2016 till the commencement of the first lease on the said
unit as per the memorandum of understanding, after deducting the
amount already paid by the r&spundent on account of assured
return to the cnmplama’nts il

The respondent is ﬂltEEtEd tb W arrears of accrued assured
return as per MoU dated 16.01.2017 till date at the agreed rate
within 90 days from the date of this order after adjustment of
outstanding dues, if any, from the complainants and failing which
that amount would be payable with interest @8.95% p.a. till the
date of actual realization.

The respondent is directed to offer possession of the unit within 2
months from the date of pbtaimng acqupatmn certificate from the
concerned authorities.

The respondent/promoter is directed to pravide specifications to
the complainants/allottees regarding the subject matter unit of the
complainant.

The respondent shall not charge anything from the complainants
which is not the part of the agreement of sale.

The respondent/promoter is directed to adjust the amount of

Rs.1,00,000/- with the dues payable by the allottee, is any or
-
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refund the amount if no dues are payable by the

complainants/allottees.
47. Complaint stands disposed of.
48. File be consigned to registry.

Haryana Real Estate Regulatory Authority, Gur
! |y Dated: 03.07.2024
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