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Complaint No. 3975 of2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

elopmentl Act,2016

(in short, the Actl read with rule 28 of th€ Haryana Real Dstate

(Regularion and Developmen0 Rules, 2017 (in short, the Rules) for

violation ol section 11(a)tal of the Act wherein ii is inter alio

prescribed that the promoter shau be responsible for all obligations'

responsibilities and functions under the provjsion of the Act or the

This complaiDt has been file

sectioD 31 olthe Real Estate I
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed in rer se.

A. unitand prorect related detalls

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. Detalls

l. o Square", Sector'1o9,

ugram, Haryana,

2

.1. HRERA re8iste

H 20t7

4 DTCP licence Licenseno.l02 of2008

Dated- 15.05.2008

4.

5

/-\ I tF\l I

Priority no.'41, sth Floor

{As on pag. no.37 of.omPlaintl

S00 sq.ft. tsuperareal

tAs on page no. 37 olcomplaintl

6. BLryer's Agreement executed 16.0\.2077

(As on page no.34 of complaint)

1. M,O,U 76-A7.2017
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t [As on pase no. 57 ofconplaint)

Buildlng/Conplex, within $/hich

the soid space is locate within 36
months ftom the dote ol
executlon this ogreement or

lrom the start of construction,
whl.hever is later and op\ly for
grant of canpletian/occuPoncY

certifcote. The ConpanJ on gront
ofOccuponcy Certifcate shatl isue

linal letters to the Allottees) who

sholl within 3A doYs, thereolrenit

se okomela'ntl 

l

.l

36 mo.ths from the

clause 3 of the MoU

The conpany shall complete the

construction of ke said

Due date ofposs€ssion 16.01.2020

lCalculated

The Company sholl PoY a nonthlY

assured return ol Rs32,500/-
(Rupees Thirv Two Thousand

Ftve Hundred OnlY) on the tatal

amount received w.e.l

07.12,2016 belorc deduction of
Tax at Source and ser\tice tox" cess

or any other levY which is due and

poyable by the Allottee(s) to the

Company ond the balance sale

clause4

8

10. Assured return
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consideranon shall be payable by

the A oxee(s) to the Company in

accordonce with the Polnent
Schedule annexed as Annexure-1.

The nonthlr assured retutn shall

be poid to the Alloxee(s) until the

commencement ol the first lease

on the soid u"it This shall be paid

from the efective date.

(As on page no. 59 ofcomplaintl

11. Basic sale consideration i.20,90,000/-

$ on pase no.39 ofcomplaint)

12 paid by the ,000/-

Account statement on

67 of reply)

Rs 21,90

page no.

13.

[As per anDexure R 3 ofreply]

02.0 2

| 2020

) 2020

2

14. Final reminder 29.06.2022

(As on page no.63 ofreply3 oa

replyl

15 Occupation certificate
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Facts ofthe complaint

The complainant has made the fo llowing submission s: -

That the complainants are simple, law abiding and peace'loving

persons and the respondent is a company jncorporated under the

Companies Act, 1956.

'l'hat the complainants recejved a marketing call lrom the office of

the respondent in the month of october, 2016 fo. bookinB in rhe

protect 'Neo Square" in Sector109, Gurugram.l'he marketing stalf

of the respondent painted a very rosy picture ol the project and

made several representations with respect to the innumerable

world class facilities in the project and assured timely completion

olall the obligations ofthe allotment. The respondent also assured

that it would diligently offerassured return on the amount pa,d by

the complainants till the corrmencement of the lease and

thereafter the possession of the unit would be handed over and

lease rentals willbe given.

That the complainants induced by the assurances and

representations made bythe respondent, decided to book a unit in

the project. On the basis of the representations made by the

respondent and on its demand, the comPlai.ants made the

payment amounting to Rs.20,90,000/ .

The respondent provided the complainants with a copy of the

agreement After gonl8 through it, the complainants realized that

thc provisions in the agreement were wholl}'one sided, unilateral,

arbitrary, illegal, unlair and biased in favour ofthe respondent and

were totally un balanced and unwarranted.

ComplainrNo. 1975 of 2023

IL
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VI

Thc complainants .epeatedly .equested the respondent for

execution of the agreement with balanced terms During such

discussions, the respondent assured that no iUegality whatsoever'

would be committed by them and the terms would be as

prescribed under the provisions of RERA Act, 2016. The

respondent/promoter refused to amend or change any term ofthe

pre printed agreement and lurther threatened the complainants to

lorfelt the previous amount paid towards the unit itthe agre.ment

was not siqned and submiited. The complainants were left with no

otheroption but to sign the agreement.

That a Memorandum ot Understanding [MoU) was execuled

between the respond€nt and the complainants on the same date

and as per clause 4 olthe MOU, the bas,c sale consideration of the

unit was Rs.20,00,000/- and the said amount had alreadv been

paid by the complainant. The respondenthad categoricallv assured

at the timc of the booking that it would be diligent in making

paynrents towards the assured return and rn adhering to its

contractual obligations. As per clause 4 of the MOU, it was agreed

that the respondent would pay monthlv assured return of

Rs.32,500/- on the total amount received with eliect ironl

01.12.2016 till the 'commencement' of first lease. The relevant

portion ofClause 4 olthe MOU is reproduced hereunder:

''4 The Ca pony shull po! a nohthlv asurcd Eturn ol Rs'

32,500/. (Rupees rhirty Two Thousond Five Eundred OnU)
on he rndt unarnt recetven \|th efk.t tatn a|" D{enbet
2A16...lhe nanthl! ossutetl rcturn shall be paid ta Lhe

l1llaxee[t) until the Conn.ncenent al the l6t teov on the saia
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V1l. Furthermore, it was also agreed vide clause 7(a) of the said MoU

that the responsibility of assured returns to be paid by the

company would t of first lease and

rhereafter rhe allottec would be entitled to receive lease reDtals.

Clausc 7(al olthe said MOU is attached herewith:_

''7(o) Thot the rcspansibilitrolossured rcturns to be poitt b!the
Canpoh! shotl cease an.onlnencenent al the li6t kase al the
soil unt ||he.eupnn the Allatteels) shull be ennuca tu tc.eive
the leose rentak.

VIII Thar thereafter, the respondent vide its lefter dated 30.03.2017

intimated the complainants that unit no 541 on srh floor has been

allocated to them and vide the said lelter denanded payment ofan

anrount of Rs.1,00,000/- towards the VAT charges The said

demand ol VAI chargss was absolutely illegal and the same was

contested by the complainants. The respondent in order to jusiiry

its illegal demands sent a copy oi the notification and assessment

order under Haryana VAl'Act, 2003. That complainant no.1 vide

emnil dated 08.05.2017 sought clarification regarding the same

and intimated that the demand towards the VAT charges were

illcgal even as per the assessment oder sent by the respondent'

'lhe respondent vjde its emarl dated 15.05.2017 admitted that the

asscssment order on the basis of which certain vAT charges werc

raised were not related to it and was sent only for reference'

llowever, despite such admission, no heed was paid and the

complainanis were constrained to make the payment towards the

VAT charges strictly under coercion and threat oflevy ofadditional

illegal charge of t8% interest. However, it was assured bv the

respondent that no further VAT charges would be denanded bv
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the respondenl. Since the said payment is illegal and could not

have been demanded, the complainants are entitled to and are

claituing the said amount of Rs.1,00,000/-

That respondent kept on making delayed paynrent towa.ds the

monthly assured return tilllune,2019 Some ofthe cheques issued

wcre even dishonoured. lhe complainants confronted the

respondent vide emails dated 0108.2019 and 12.082019

requesting the respondent to resume the payment of the monthly

assured returns. It was assured and promised bv the

rcp.esentatjves ol respondent vide its letter dated 18.12.2019 that

the sanl amount would be adiusted along with interest at the time

ofpossession.It was also stated that the said paymcnt could not bc

made as it had become illegallor,tto withdraw the tunds from the

bnnk account and that its auditors are refusing to approve the

$,ithdrawals lrom the proiect account for the purpose ol meeting

thc commitments ofthe interest payments.

'Ihat as per clause 3 of the MOU, the possession of the unit was to

be handed over within a period ol36 months f.om the date of

execution of the agreement. The relevant portion thereoi is

reproduced hereunder:

c.mblainrNo.3975 of 2023

lx

"3. fhe conPony shall @nplere rhe constttctlon of th. id
Building/Conplex, within which the soitl spoce it located within
35ntuds h@rhe ddt ofqecutioa olthts Asr@ndt ot
trcm st .t ol conttructttu whiche@r ls lot r and applt lot
srunt of conple t ion/ occu porc! certilco te."

XL Thus. the due date to hand over the possession as per the terms of

the MOU was 15.01.2020.The complainants visited the office of

r€spondent in lanuary, 2020 to enquire about the date of

possession and pending paymentofthe monthlvassured returns' It
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was inlormed that the possession of the unit would soon be

handed over along with adjustment of the delayed payment

int.rest and monthly assured rentals. However, the assurances oi

the respondent turned out to be incorrect. Vide its payment

request letter dated 22.07.2020, the respondent demanded Rs.

1,50,800/- irom the complainaDts on account of VAT outstanding

charges. No information or intimation was given by the respondent

as to how and why such charges have been demandcd. The

complainants met the representatives ol the respondent and

informed them that the said illegal demand would not be paid by

thcm. The respondent assured that the said illegal demand would

be revoked by it. However, no steps as on date has bc.n taken by

the respondentto revoke the said illegaldemand

xll. That the respondentonce again intimated to the complainants vide

Its email dated 09.04.2020 that the performance olthe resPondent

to nlake payment towards the monthly assured return has been

impacled on account ol certain reasons and vide email dated

11 09.2020, intimated to the complainants thal the leasing process

of the proiect in question h:s started.

XI1l. That the respondent informed the complainants vide letter dated

01.02.2022 that the respoDdent had applied for the Srant of

occupation certificate in 2021 and on account oi certain reasons,

the same was.ot g.anted and that it had withdrawn the

applcation. Moreover, it was also stated that after gettinS the

occupation certificate, the respondent would immediately offer the

possession. lt was also informed that the respondent would adiust
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the payment towards the monthly interest at the time of

possession. Hence, some things became absolutely clear to that

firstly, the mail dated 11.09.2020 intimating about the start of the

leasing process was against the law as no occupation certilicate

had been obtai.ed by the respondent and the question of, leasing

the unit or starting the process for leasing out prio. to the

obtaining the Occupation certificate does not even arise. Secondly,

thc respondent had itself admiBed rhat the unit was to be handed

over rnd that the assured monthly rental would be adjusted wrth

lhe monthly interest.

XIV. The respondent vide its email dated 29.08.2022 yet again clarified

that the assured return u'ould be adiusted by it at the time ot

possession as per the ag.eement signed between the parties and

the same would be settled within a months'time post possession

tentatively. It was also intormed to the complainants that the lease

has been slgned and registered with the tenant and the amount oi

lease rent would be payable to the complainants under the Mou lt

is pertine.t to mention her€in ihat till date, no occupation

ccrtiticate has been received and hence the lease deed, il any,

srgned, is null and void. ADy unit can be occupied and be put on

lease lor occupation only after the grant of Occupation certificate

by the concerned dePartments

xV. lhat the respondent has misused and converted to its own use the

huge hard ea.ned amounts received from the complainants 
'nd

other buyers iD the project in a totally illegal and unprofessional

manner and the respondent was least bothered about the timely
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Unishing of the project and delivery ol possession oi the unit in

question to the complajnants as per the terms of allotment. The

respondent has deliberately, mischievously, dishonestly and with

malafide motives cheated and def.auded the .orrplainants.

XVL 'lhat the complainants apprehend that the .espondent would

illegally and unilaterally alte. the allotment by creating th'rd party

rights. The said strong apprehension is based on the lact that the

representativcs oithe respondent have b.en issuing threats to dr.

complarnants that in case the complainants don't accept the

unrlateral reasoning given by the respondent then it would auot

the unit in question to a third party and would allot an alternate

new unit to thecomplainants on some otherfloor.

XVI1. That the respondent is enjoying the valuable amount ol

consideration paid by the complainants out of their hard earned

money and the complainants realizingthe same demanded delayed

possession charges from thc respondent/promoter. tsut a w.ck

ago, the respondent has in complete defiance of its obliSations

retused to hand over the possession to the complainant along with

delay.d possession charges and assured return leaving them with

no other option but io file the present complaint.

C. Reli€fsought by the complalnant:

4. The complainant has sought followlng relief(s)r

i. Direct the respondent lo make payment of dclayed interest or the

mount paid from the due date i.e 15 01.2020 lill lhe date of actual

handins over ofpossession + 2 months.

ComplainrNo. 3975 ot2023
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5.

t).

a

Di.ecr rhe respondenr ro make paymeni lo\ards the assured return

lioin June 2019 onwards till lhe commcnceme.t of fiBt lease d

rhereaRer. lease renlals.

Direcr rhe respondcnl not lo teminate the allotment of the

complainanls or fieate rhnd paiy rishts on rhe allolted unirspace.

Diect rhe respondent nor to chanSe the allolted unil.

Direcr $e respondent to revoke rhe demand lelrer dated 22.01 2020 and

no 10 charge VAT.

I)i.ect the respondent 10 retund Rs.1,00.0001paid b,Y thc complain.nts

lo'vards VA'l charges in the ycar2017.

Direcr thc rcspondent to demarcate the wi1 in qLreslion and handover

posscssion in habilablc conditio after lhe obtaining lhe Occuparion

On th. date of hearing the authority expla,ned to the

respondent/prornoter about the contraventions as alleged to have

been committed in relation to sectioD 11[4] (al ol the Act to Plerd

euilty or not to plead guilty.

R€ply by th€ respondent

The respoDdent has contested the complaint on the following

1. l'hat the respondenr from t,me_to-time issued demand

.equest/reminders to the complainants to clearthe outstanding dues

against the booked unit. However, the complaiDants delayed the

same for one or the other reasons. Infact, after a point ol time thc

complainants started deiauking in clearing the outstanding dues and

the respondent issued severaldemand letters as follows:
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Rs 1,64,588/-

L I

II That the respondent vide letter dated 29.06.2022 provided dre lasr

and final opportunity to the complainants to clear the outstanding

dues amounting to Rs.1,64,588/_ against the unit on or beforc the

I5.07.2022. Iloweve., the complainants intentionally failed to clear

dues as per the demand letter. It further pertinent io mention that

vrde the same letter dated 29.06 2022 the .espondeni made it very

abundantly clear that in case oifailure to clear the outstand'ng ducs

within tbe time stipulated, as mentioned in the letter, the respondent

would be compelled to consider this failure of the complainants as

breach olthe terms and conditlons ofthe MOtl as wellas Agreem.nt

and thereafter the unjt shallbe t.eated as cancelled from the next day

tollowing the last date of PaYment.

1ll The complainants had only paid Rs.21,90,000/ against the total due

arnouDt of Rs.23,54,588/ . lt is to be Doted that thcre ljes an

outstan.ling due oiRs.1,64,588/ to be paid by thc complainants. lhe

rcspondent had been running behind the comPlainants ior the bmely

22 0t.2A2o Rs.1,50,800/

t0101020

Reminder - 2l R3,1,62,500/.
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payment ofdues towards the unit. That in sPite ofbeing aware ofthe

payment plans the complainants herein has failed to pay the

outstanding dues on time.

lV. It is humbly submitted that the respondent is raising the VAT

demands as per government regu)ations. That the rate at which the

VAT amountis charged is as per the provisions olthe Haryana Value

Added lax Act 2003.

V. It is submitted that the as per clause 3 of the MOU', the respondent

was obligated to complete the construction of the said complex

within 36 months f.om the date ofexecution ot ihe Mou or fron stalt

of construction, whichever is later and apply for grant of

Completion/occupancy Cerrifi catel

' ... .-. . The Conpah! sho conPlete ttu cohstru'ton ol the $id
Buildns/Conplex, withn ehich the said sPace 6|o'ate'l ||ithn 36 tn'nths

fom the dote oJ executian of rhis osr2nent a' Fom the stun ol

connru.tian, whichever 6 lotd ond appt far sront af

canpletion/a\uPonct cq fcote lhe compant on lttunt of accLPanLv

Con pletio n/ ce rtficate. sho ll issue fnol lettets to the Atlottee(s) wha shatt

dthm 3a) (thnt, dols, thereal rehit oll 
'lue\"VI lhat as per clause 5-2 ofthe agreemen! th€ construction completion

dale was the date when the application for grant of

completion/occupancy certificate was made Fo' the convenience ol

the Ld. ALtthority Clause 5.2 is produced for ready 
'eference:

''s2. Thot the.anst uction onpletian dateshull be deetued to be the lute

w4. ,h. al,r-nnar @ J.art o, .a4oEua4 o"lNn \ .a.tt' ote '

VIl. Accor.lingly, the due date of delivery of possession in the present

..qe is 36 months + 6 months [srace period) to be calculated fronr

ComphrntNo. 3975 of 2023
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25.08-2016, and the due date oipossession in the instant case comes

out to be 18.09.2020.

VIII That the complainants with the intent to invest as an investor

approached the respondent and inquired about the project i.e., "Neo

Square", situated at Sector109, Curugram, Haryana. That after bein8

fully satislied with the project and the approvals thereol the

complainants submitted an application form dated 05.11.2016,

whereby themselves seeking allotment of priority no. 41,

admeasuring 500 sq- ft on the sth floor having a basic sale price of

Rs.20,00,000/ The complainants considering the future speculative

gains, also opted for the Down Parnent Plan AR (Assured Return

Planl being floated by the respondent for the project.

lX. That since the complainant opted for the Investment Return Plan, a

l\4enrorandum oi Understandrng dared 16.012017 was executed

betwcen the pnrties, which was a completely separate understanding

between the parties ,n regards to the payment oi assured returns in

lieu ol investment made by the complainants in the project and

leasirs of the unit/space th€reof lt is pertinent to menlion herein

that as per the mutually agreed terms betlveen the complainants and

the respondent, the returns were paid from 01.12.2016 till the

commencement of first lease. It is also submrtted that as per clause 4

ol the MOIJ, the complainant herein had duly authorised thc

respondent to putthe said unit on lease.

X. That by no stretch ot imagiDation it can be concluded that the

complainants herein are i.4llottee/Consumer; That they are sinrply

investors who approached the resPondent for investment

a.m.laint N. 3975 of2023
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opportunities and ior a steady assured returns and rental ,ncome.

That the same was duly agreed betlveen the parties in the documents

executed therein.

Xl. That the complainants are iry,ng to mislead the Authority by

concealing f,acts wbich are detrimentalto this complaintat hand. That

the MOU executed between the parties was in the iorm oi an

lnveshent Agreement and the complainants had approached the

respondent as an investor looking lor certain investment

opportuDities. Therefore, the allotment contained a "Lease Clause'

which empowe.s the developer to put the unit oi the complainants

.rlong with the other commercial space u.it on lease and does not

have possession clauses, for handing over the physical possession.

Hence, the embargo oftheAuthority, in totality, does not exist.

Xll. lt is also pertinent to mention that the complainants voluntarily

executed the Buyer Agreement dated 16.01.2017 after haviDg full

knowledge and being well satisfied and conversant with the tenns

and conditions of the BuyerAgreement.

Xlll. That the respondent was always prompt in making the payment ol

assured returns as agreed underthe MOU. ItisnotoutofthePlaceto

mention that the respondent had been paying the committed return

of Rs.32,500/- ior every month to the complainaDts without any

delay. That as on 2019, the complainants had already received an

anrount of Rs.10,07,500/- as sssured return against the basic sale

consjderation oi Rs.2 0,00,000 /- ofthe unit. However, post July 2019,

the respondent could not pay the agreed assured returns due to

prevailing legal position w.r.t. bannjng of returns over unregulatcd

Comp a nrNn 1975 ol202l
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deposits post the enactmenr ofthe BUDS Act, which has been detailed

XIV. It is most humbly submitted that as per clause 4 and ctause 7 ofthe
MOU dated 25.08.2016, rhe obligation ofpayment of assured rerurn

was only till the commencement of the first lease on the unit. The

relevant paragraphs in this regard hav€ been reiterated for ready

"4. ... ., . The manthl! ostured rctum sholl be poid to the Altottee(s) uhul
the camnenceneht ol the fBt leose on the soid unit.

"7 k) rhat the .espanslbiliE afo$u.ed rctumsto be poid by the Canpanr

'hottcease 
on conmencenent olthelsttea*.J the soit untt...

XV. lt is fu(he. submined that rhe first lease ofrhe premises wherein the

unit is situated has already been executed on 10.07.2020. Thereby,

the respondent has duly fulfilled its obligations of execution of the

first lease in terms ofthe MOU. Thar after the comnrencement ot rhe

first lease, the respondent has duly intimated the complainants vide

letter dated 01.10.2020 aDd various telephonic conversations

regarding the same. The respondent further senr a letter for

assignment oflease form to the complainants to come forwa.d to sign

the lease assignment, as had been agreed in the N1Oti. However, thc

complajnants did not came forward to sign the lease assignmenr.

That the respondent further sent reminder letters dared 10.12.2020

& 07.12.2021to sign the lease assignnrent form. However, all rhcse

requests and reminders lcllon dealears olthe complainanrs and rhey

blatantlyisnoredthem.

XV1. It is most humbly submitted that it is an established p.actise in rhe

Real Estate Sector, wherein the promote. executes a lease deed with
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a lessee tor a tuture project even before the completion of the proiect.

In fact, there is no bar by any statutory provision on entering into

such understanding. Ther€ have been numerous such instaoces

where renowned developers have adopted such a practise. Few of

such instances/ are reproduced herein,which will also provethat it,s

legally valid to lease out a premises before the completion of the

Complaint No. 3975 oi2023

Thlt the real estate firn'Embassy Croup", one ol the leadidg commercral

real estate developer in its statemeit released on 0308 2018 said it shall

develop a 11,00,000 sq. feet. built to suit facrlLty "Embassy-le.h Vrllage'

project in Bengalu.u ln Fhases, uth the fir$ phase expected t. be

delivered by the BBr quarter of 2021. In the same s6tem€nt rt was lho

mentione'i that they have signed a long_te.m lease agreement wrth lP

Morgan fo. commcrcial omce spa@ at the same Project. lt is noteworthv

mennon here ihat the said statemeht was released bv the Enbassv Croup

on 08.00.2018, when the proJecl was und€rco slru.tion and the expected

darc oidelivering th€ first qurrterMs 2021.

Simrlarly, the EmbassyOtfice Parks REIT leased 1.8 million sq ft.across25

deah includin8 a 550 lakl sq, fr p.e'commitnent from lP MoryJn at

Embassy Tech Villase in the lune qua.ter ol2022 H.nce, it proves rhat dle

ex€cuting a lease deed belore the completlon olthe proiect is vald Ln $e

ln a news article it is stated that Real Estate firm DLf has leas€d nearLv

3,OO,Oo0 sq ft. oince space to thre€ companies rn Curugram. Maioritv oithe

space has been taken atDLf Downtown,an upcominsp.oject inCurgaon lt

was lurther stated that the leasns is part oi th.sc comPanv s expannon

plao once the current Covid_i9 situanon stabrlrses The burlding where

spa.€ has been iak€n h under construction and is expected ro be.eadv hv
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d. ln rnother artlcle, Embassy Group stated tha! it has leased 35,000 sq. it oi

office space ro automotive software company Acsia Technologies at

Embassy Tiurus Techzone [El'TZ) in Trivandrum rn April 2022 beiore the

completion olthe Pmrect {hich is scheduled for h!ndover in April2023

XVI1. It is most humbly submitted that as per the mutually agreed ternB

between the complainants and the respondent, the payment of

assured returns was to commence only trom August 2016 till the

commencement of lirst lease. However, the Banning of Unregulatcd

Deposits Schemes Act, 2019 ihereinaiter ref€rred to as AUDS Act'l

came into force in 2019 and therefore the .espondent was

constrained to cease all payment pertainirg to Assured Return to all

its allottees who had opted forthe same from 2016

XVIII. Ihat as the complainants in the present complaint is seeking the

relief oi Assured return, it is pertinent to mention herein that the

reliel of assured return is not maintainable bef,ore the Ld. Authoriry

upon enactment of the BUDS Act. That any direction for paym.nt ot

assured return shall be tantamount to violation ol the provisions of

IhC BUDS ACt,

xlx That a writ was filed before the Hon'ble High Court of Punjab &

llaryana in the matter olyotiko Ltd vs Unionollndia &Anr''CWP'

26740'2022,an similar grounds ofdirections passed for paynrent ol

Assrred Return being completely contrary to the BUDS Act' That the

llon'ble High Court after hearing the initial arguments vide oder

dated 22.11.2022 was pleased to pass direction with respect to not

taking coercive steps in criminal cases registered against the

petitioner therein, seeking recovery of dePoslts till the next date of

hearing. Further, a Cttil writ Petition bearing no 16896/2023

Comphint No. lc75 ol202l
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titled as "NEO Developers Pvt Ltd vs Unlon ol India ond Another"

has been filed by the respondent on sinilar grounds as in the supra

case before the Hon'ble Punjab and Haryana High Courtand the same

is been connected by the Hon'bl€ High court with the civil writ

Petition-267 40-2022 and is pending adjudication

xx. lhat it is also apropos to bring into the knowledge of the Authoriry

that an Appeal beoring no, 95 ol 2022, d ed as Venetion LDF

Project Llmlted vs Mohtn voilav, is already pending before the

Hon'ble Haryana Real Estate Appellate Tribunal (HREATI. Wherein,

the Hon'ble Tribunal videorder dated 18.05.2022, has alreadv staved

the order passed by this Hon'ble Authorlty, grant,ng the relief of

assured return in favour of the alldttee. The relevant provision of the

said order dated 18.05.2022; is mentioned herein below for ready

Complrnt No 3975 ol202l

. that the Schene under which Ue unit wos ollotted to the rcspandent'

ollattee wos the Ass.7dl Return S.hene dtul therefore, the nou{ }olk
under the Banning oJ Unregullte.! Oeposi Schenes Act 2A19 [in ,ltort the

Act ol2A19) He funhi contendetl that in viei afthe ptorhi.ns ofthe Act

ol 2019, Ld. AuthatiE h6 na jurisdiction ta deade the ksue. ]le J|tthat
..ntended thot the onotnt deposited b! the conplainant [tespon.lcnt
heren) would be o depuit in te.ns ol the Act of 2019 read with the

Conponies Act os well at the Canponies (Acceptonce af Deposits) RLlc\

Let notice aJ the prcsentoppeol o\ \|ell as notice regodins stav be bil'd
ta the respondent.

XX1. Also, it is apropos to bring into the knowledge of the Ld. Autho.ity

rhat an Appeat bearing no. 647 ol 2021, titled as yatlka Limited vs

vinod Agoru,lal, ts already pending before the HoD'ble Haryana Real

Estate Appellate Tribunal (HREAT). Wherein, the Hon'ble Tribunal

vrde order dated 27.01.2021, has already stayed the order passed by
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this Hon'ble Authority, granting the reliefofassured return in favour

of the allottee. The relevant provision ot the said order dated

27.01.2022j is ment,oned herein belowfo. readyreference:

Complarnt No. 3q75 of 2021

"The na$er latls under the Bonnih! olUnregulated Depo t s.he es Act,

2a19 0n sha.a thc Act af2a19). He contehded thor in view af the p.ovriont
ofthc A.t, 2019 thc Ld Arth.rit! hot no )utisd'.ton to.le.ide the tssue lte
funhcr contended thot the a,noLnt depatted by the unplonant
tespandeht herein) woukl be o .lepasit tn tetns ofthe Act ol2019 rcad
with Camponics Act ona thc C.nponies Rutes, 2011, He furthet..ntended
thot the delayed posse$ion intetest has been awordeA eren for the petiod
where the ositrcd fetutn hat been gtven b the Canploinont He Ju het
.antende.l thut there canhat be deloyed passetean cha.oes be.ouse al the
nattR al 

^qreenent. 
.

Let notiee of tle present appeal os well as notiee reqaftting stot be
issued to the respondeat,'

XXI1. 'l hat as per the agreement, the completion olthe unit was subjcct to

the midway hindrances lvhich were beyond the control of dre

respondent. In case, the construction of the comme.cial unit was

delayed due to such 'Force Maieure' conditions, the respondent was

entitled for extension oftime p€riod for completion. 1t js to be no(ed

that thc development and implementation of the project have bccn

hindered on account ol several orders/directions passed by various

authorities/forums/courrs as has been delineated here in belo!v:



*HARERA
S-cuRuGRAr\,l ComplaintNo 3c75 o12023

;RA
RAIV

Till



HARERA
GURUGRA[/ complaintNo,3975 oI2023

,

HAR
cURU RAt\

l



*HARERA
SaIRuGRA[/ Complaint No. 3975 or2023

Tribunal had dm.ted all

,n NCR, Delhi would be

prohibited tonr aorking

tor a period of 2016 one

week rrom the datd ol

passing or the order lt
had also been dm.ted

that no consruction

ad,v,ty would be

p.rhitted for a period of

one week f.od th. date of

I
J
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L

-Ic6mptee-.tew.

xxlll That that a period of 582 days was consumed on account of

circumstances beyond the power and control of the respondent'

owing to the passing of orders by the statutory authorities All the

circumstances stated hereinabove come within the meaning of force

maieure. Thus, the .espondent has been prevented bv circumstancet

beyond its power and control from undertaking the implemeDtation

of the p.oie€t during the lime period indicated above and theretbre

the same is notto betaken lnto reckoning.

Copies ot all ihe relevant documents have been filed nnd placed on the

record. Iheir aurheniicity is not in dispute HeDce, the complaint can

be decided on the basis of tbese undisputed documents and

submissions made bY the Parties.

,urisdictton of the authority

'l'he contention ofthe respondent regarding rej€ction of complaint on

ground of iurisdiction stands rei€cted. The authority obseNes that it

has territorial as well as subj€ct matter jurisdiction to adjudicate dre

present complaint forthe reasons given below'

E.I Te.rltorialiurlsdicdon

8. As per notification no 1/9212017'|TCP dated 1412'2017 issued bv

Town and country Planning Departmen! the jurisdiction ot Real
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Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram ln the

present case, the proiect i,t question is situated within th€ planning

area of Gurugram District. Therefore, this authority has complete

territorial jurisd,ction to dealwith the present complainL

E.II Sub,ect matte. iurlsdlcton

9. Section 11(41(a) of the Act, 2016 Provides that the promoter shall b€

responsible to the allott€es as per agreementfor sale. Sect,on 11(4)[a)

is reproduced as hereunder:

titrt 
" 

p,"note,st ott

(o) be rcsponsible fa. oll obtigotions, resqonsibilities ond fun'tions
unde. tt e yovisions oJ this /lct ot the rvles ond .egutotions na.le
the.er let ot ta the allattees as per the asrcedent fat nle ot ta

the associatlon aJ qllat1e, os the cose ha! be, till the conrelancc of
all the iportmentt plots at butldings as the case no! be to the

ollouee;. ot the cannan orcos to the otsoctotinolallatteetot the

Lanpet.ntoutho tt,os the.ose na! bc;

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance oi obligations bythe Promoter.

11. [u(hcr, the Authority has no hitch in proceeding with the complaint

and to grant a reliel of refuDd in the present matter in view of the

iudgement passed by the Hon'ble Apex Court in lvewtech Promoterc

and Developers Privote Limite.! vs state ol u.P. and ors (suptd)

and rciterated in case of M/s Sano Realtors Private Ltmited & other
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Ys Unton ol Indta &

12.05-2022wherein

Complaint No. 19,5 of 2023

o.hers sLP (Clv ) No. 13005 ol 2020 decided

it has been laid down as under:

"a6 Frcn the {he e al the Act aJwhi.h o.letatted rcference hos been

notle ond raknlt note of pow.t of otljudi.otnn delineotcd wnh thc

regLtarar! uuthariry and ad)udrathg ollc \|hat lnallr culls out B

th-at okh;ush the Act indicotes the dtstinct expressions ltke'relnna,
'nturcst, penalty'und'conpensotian o cohjoint 

'eodihg 
ol kctioht

1s ond ti cteortv nanilests thot when it cones ta reiund of the

onaunt, ond ntetest.n the telund omouht ar dnecting pofhent of
intercst lot .leloled delivery oJ posession, a. penolry ahd intercst

thercon, tt is the rcsulotor! authotirywhtch hos the pawe' tocxonthe
dnd detemne the oukane ola @nptaint' At the sanc tine when tt

Lan5 to a question ol eeking the rclief aJ odjtdsins 
'anPensotiarnnd irtr.ei thercon ur(le. Sections 12,11 13 dnd 19 theodiudicottns

ofler excht@tr hos the powet to deternihe keepng in view the

;;ttective rcoains olsection 71rcad wtth section 72 
'lthe 

Act ilthe
adiutiicotion u;d Sections 12 14 18 ond 19 'ther than

Lahpensaton os envnaged, I e*endet) to the a"udnottnlt oJlic* !\
,', ",",,n..., *,."n "-", .4 pnd to. pond t\P anba and \. ope -'
Lhc o"\|a' anJ frr. nnsol n?atttroi'ot'ngolli!'Lrtte'54ton l
ond that woutd ie asoinst the nondate aJ the A't 2016'

12. Ilence, in view of $e authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, tbe Authoriry has the

jurisdiction to entertain a compla,nt seeking refund ol the amount

:rnd interest on the refund amount.

I. rindinCs onthe obiections mised bythe respondenl

r.l. obiection regading complainants b€ingi'vestor not allottees'

13. lhe respondent has taken a staDd that the complainants are investors

and not consumers, therelore, they a.e notentitled to the protection of

the Act and thereby not entitled to file the complaint under section 3l

ofthe Act. The respondent also submitted that the preamble of the Act

states that the Act is enacted to protect the interest of consumer olthe

real estate sector. The authority obsened that the respondent is
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correct in stating that the Act is enacted to protect the interest of

consumers ol the real estate sector. It is settled principle of

interpretation that preamble is an int.oduction ola statute and siates

main aims & objects ol enacting a statute but at the same time

preamble cannot be used to defeat the enacting provisions of the Act.

Iiurthermore, it is pertinent to note that any aggrieved person can lile

a con)plaint against the promoter if th. promoter contraveDes or

violates any provisions of the Act or rules or regulations made

thereunder. Upon carefulperusal of all the terms and conditions of the

apartment buyer's agreemenl it is revealed that the complainants are

buyers and have pajd total pric€ of Rs.21,90,000/_ to the promoter

towards purchase of an unit in the proiect ol the promoter' At this

stage, it is important to stress upon the definition of term allottee

under the Act, the same is reproduced belowfor ready reference:

''2(d) athntue" in retdhan to o t*tt estot ptoje.t aeans the Potun o
\|han a plot opurtheht ot bLildng, as the.ose noy be hus bee,
allaxed, lald (whethu as freehold at leasehald) o. ntheNise
translefted br the prcnorer, ond includes the pe\on who

subsequentlr oqutr* the sold allatnent throuqh sole, trunsJer a.
otheNise but do* not include o petson ta whont such plat
opotnent o. building, 6 tie cqe na! be, k givcn on rent:"

14. ln view ol above-mehtioned definition of "allottee" as well asall the

ternrs and conditions of the buver's agreemcnt and MOU executed

betlveen promoter and compla,nant, it is crystal clear that they are

allottees as the subject unit is allotted to thenl by the promoter.'l'he

concept ol iDvestor is not defined or reierred in the Act. As Per lhe

dctinition given unde. section 2 of the Act, there will be promotcr

and 'allottee" and th ere cannot be a party having a status ol "investor"

'lhe Maharashtra Real Estate Appellate Tribunal in its order dated
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29.01.2019 in appeal no. 0006000000010557 titled as M/s srxsh.i

Songam Developers Pt'L Ltd. vs. Sarvopriya Leasi g (P) Lts And

orr. has also held that the concept ol investor is not defined or

referred in the Act. Thus, th€ contention ofpronoter that the allottees

being investors are not entitled to the protection of this Act stands

F.rr. obiection reSarding the proie.t being delayed be.ause offor.e naieure
circumstances .nd contendinS to invoke the for.e maieure clause.

15. lhe respondent/promoter has raised lhe contention that

the construction of the tower in whlch the unit of the complainants is

srtuatcd, has been delayed due to lorcc maieure circunrstances such as

orders/restrictjons ofthe NCT as well as competent authorities, H'gh

Court and Supreme Court orders etc. However, all the pleas advanced

in this regard are devoid ofmerit First otall, the possession ofthe unit

in question was to be offered by 16 01.2020. Hence, cvents alleged bv

the respondent do nothave any impact on the project being developed

by the respondent. lvoreover, some ofthe events mentioned above arc

of routine in .ature happening annually and the promoter is required

to take the same into consideration while launching th. proiect"lhus,

the p.omoter/respondent cannot be given any lenienry based on

aforesaid reasons as it,s a wellsettled principle that a person cannot

take benefit ofhis own wroDg.

G. Fiodings on the reliefs sought bythe complainant

G.l Direct the respondeDt to pay the arrears ot assured rcturn

@Rs32,500/- per month from lure 2019 till the commencement of

nrst lease and thereafter lease rentrls
C.lt Direci the respondentto pay delayed possession charges.

l
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18.

19. The Authority ohserves that the complainanls have paid an amount of

Rs. 21,90,000/- out oi the basic sale consideration of Rs.20,90,000/-

'lhe respondent has issued a reminder lelter dated 29-06-2022 fot the

payment of the outstanding dues and as per that letter one last and

linal opportunity was provnled to the complainants to pay and clcar

all arrea.s of instalments within 15 days i.e., on or bebre 15.07.2022.

The relevant part of the rem,nder letter dated 29.06.2022 is

reproduced hereunder for ready reierence:

'lhe above-mentioned reliefs a.e interrelated accordingly, the same

are being taken together for adjudication. The complainants have

sought delay possession charges alongwith assured return on

monthly basis as per clause 3 of the M.0.U dated 16-01.2020.

The complainants booked a unit in the project of the respondent and

th. lvlolJ was executed on 16.01.2017. Ihe basrc sale consideration of

rhe unit is Rs.20,90,000/ out ofwhich the complainants have made a

paynrent ol Rs.21,90,000/ . The complainants in the present complaint

seeks relieilor the pending nssured return as wellas DPC. The plea of

the respondeDt is otherw,se and stated that the allotted unit of dre

complainants stands cancelled vide final reminder letter dated

29_06.2022.

Now the question before the Authority is whether the cancellatjon

iss!ed vide reminder letter dated 05.11.2020 is valid or not?

ComplarniNo. 3975 of 2023
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' fot ote heteb! @lled uPan to cleot all outstondtng pot ents

onounting to Rc1,64,588/' within 15 davs lrom the dote ol this

notice i.e., on or befote 15r lut! 2022 (Refen d herein os Last Dote

20. The Authoriry is of the view that the cancellation letter dated

29.06.2022 is not val,d as the complainant has already paid mor€

than 1ooo/oof the total sale consideration Moreover, th€ respondent

has only issued a reminder letter dated 29.062022 which clearlv

provides time period to rnake pa,'ments within 15 days Hence' the

letter dated 29.06.2022 cannol be tteated valid cancellation letter'

. Assured return

21. It is pleaded that the respondent has not complied wlth the terms and

conditions of the agreemenl Though for some time, thc amount ot

assLrred .eturns was paid but later on, the respondent relused to pay

the same by taking a plea ol the Eanning of unregulated Deposit

schemes Act, 2019 (herein after reterred to as the Act of 2019) But

that Act does not create a bar for payment of assured returns even

aFter coming into operatlon and the payments made in th's regard

are p.otected as per section 2i4)(iii) of the above-mentioned Acr'

llowever, the plea of respon.lent is otherwise and who took a stand

that though it paid the amount of assured returns and did not paid

alter coming into force ofthe Act of 2019 as it was declared illegal'

22 'lhe M.O.U dated 16.01.2017 can be coDsidered as an agreemcnt lor

sale rnterpreting the ilefinition of the agreement tbr "agreement tbr

sale under section 2(c) of the Act and broadlv bv taking into

Complaint No. lq75 of 2023
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consideraiion the obiects ol the Act Thereibre, the promoter and

allottee would be bound by the obligations contained in the

memorandum of understandings and the promoter shall be

r.sponsible for all obligations, responsibilities, and iunctions to the

allottee as per the agreement lor sale executed interse them under

section 11(4lta) of the Act. An agreement delines the rishts and

liabilitjes olboth the parties i.c., p.omoter and the allottee and marks

the start ol n.w contractual relationship between them. This

conrractual rclationship gives r,se to future agreements ,nd

transactions between them. one of the integral parts ol this

agreemen! the letter dated 16.01.2017 is the transaction ol assured

return inter se pades. The "agreement for sale" after coming into

force of this Act (i.e., Act oi 2016J shall be in the prescrjbed fo.m as

per rules but this Act of 2016 does not rewrite the agrecment"

entered between promoter and allottee prior to coming inb force of

the Act as held by the Hon'ble Bombay High Court in case Neel*drro'

Realtors Suhurban Privatz Limtte.l anil Anr' v/s Union ol lndio &

OE, [Writ Petrtion No.2737 o12017) decided on 06.12 2017

23 It is pleaded on behalf of respondents/builders that after the Bannins

of Unregulated DePosit Schemes Act of 2019 came into force, there !s

bar for payment of assured retunrs to an allottee llut again, the plea

taken in this resard is devoid oF merit Section Z[4] ol the above

nrentioned A.t defines the word 'deposit' ds aD amount of tnonef

received bJ woy al an odvance o. loun or in onJ other fatm, bf anv

depasit taker with a promse to return whethet olier o specit'ied penod

at otherwise, either in celsh or in kind ar in the farm oI o specifed

Complarnt No 3q75 of202l
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seN@, wxh or \|ithout ony benelt in the form of interest, bonus, p.alit

at in any other form, butdoes nat include:

(i) on anount rereivett in th. coNe ol ot Ior the purpase al buencs dnd
bconng o genuine canne.tion ta such butne$ includ in!

ttl advon.e rcceive,1 n .anne.tbn ||nh conedenton of an ihnl.robtc
p.opett!, Lnder an asteenent a. oftongencnt subiect to the.anaitian that
such odvan.e is ad)usted osainst such tu avobte prcpetly os spe.iled h
rerns althe asreeneht or omnqencnL

24. A perusal of the above mentioned definition of the term 'deposif,

shows that it has been given the same meaning as assigncd to it under

thc Companies Act, 2013 and the same provides under section 2(311

rncludes any receipt by way ofdeposit or loan or in any other fo.nr by

a company but does not include such categories ot amount as mav be

prescribed in consultation with the Reserve llank of 1ndia. Sinrilarlv

rule 2{c) of the Companies [Acceptance of Deposrts] Rules, 2014

defines the meaning ofdepositwhich includes any receipt ofmonev by

way ofdeposit or loan or in any otherform by a companv but does.ot

lt) a' oh ndvonce, dcounted lot in ant nnnnPr whn^'evPr 
'PtPrved 

nt

o necdonwith onsiderction for on innovoble p.apett!

(ii)6 t ottvahc..ecetvetl nhd os oltowetl bv on! 
'eLtatut 

resutdtar ar nt

o.cardance with dnedions ol Centrol a. State Covernneht:

25. So, keeping in view the above-mentioned provisions ofthe Acl of2019

and the Companies Act 2013, it is to be seen as to whether an allott.c

is entitled to assured.eturns in a case where he has dePosited

substantial amount of sale consideration against the allotment of a

unit ivith the builder at the time ofbooking or immediately therealter

and as agreed upon between ihem

26 The Governmenl oilndia enacted the Banning of Unregulated DePosit

Schemes Act, 2019 to provide lor a comprehensive mechanism to ban

the unregulated deposit schemes, other than deposits taken in the

Com.lrinr N. 3975 of 2023



ordinary course of business and to protect the interest of depositors

and for matters connected drerewith or incidental thereto as defined

in s.crion 2 (41 ofthe BUDS Act 2019.

27. 'rhe money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be offered

within a certain period. However, in view oftaking sale consideration

by way ol advance, the builder promised ce(arn amount by way ol

as red returns lor a certain period. So, on his failu.e to fullil rhat

commitment, the allottee has a right to approach the authoriry fbr

redressal olhis gr,evances by way olfiling a complaint.

28. l'he projecl in which the advance has been received by the developcr

fron the allottees is an ongoing proj€ct as per section 3(1) ofthe Act of

2015 and, the same would lall within the jurisdiction of the Authority

lor giving the desired relief to the complainants besides initialing

penal proceedings. So, the amount pa,d by the complajnants to Lhe

builder is a regulated deposit accepted by the later from the fonner

against the immovable property to be kansferred to the allottee later

29. Thc money was taken by the builder as a deposit in advance against

:rllotment olimnrovable property and its possession was to be oliercd

within a certain period. However, in view oltaking sale consideration

by lvay ol advance, the builder promised certain amount by way of

dssured returns for a certain period. So, on his failure to lullil that

commitment, rhe allortee has a right to approach the authonty lor

redressal olhis grievances by way olfiling a complaint-

*HARERA
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The Authority under this Act has been regulating the advances

received under th€ project and its various other aspects. So, the

amount paid by the complainants to the builder js a regulated deposit

accepted by the laBer from the former against the immovable

property to be transferred to the allottee later on. lf the project ,n

which the advancehas been received by the developerfrom anallottee

is an onsoins proiect as per section 3(1) of th€ Act of 2016 then, the

sam. would lall within the jurisdictlon of the authority for givinE the

desired relieito the complainant besides initiatjng penal proreedings.

The Authority is of the view that since the occupation certific.rte in

respect to the project has not been recejved yet and thus (he

respondent cannot execute a lease deed with the third parry. The lease

deed executed on 10.07.2020 thus holds nor relevance here. Also, in

thc lc.se deed dated 10 07.2020, a description olthe unit no'sand (Ie

floor is specilied in respect to which the lease deed has been executcd,

the said speciflcation has no menrion of the subiect unit. Thus, it can

be concluded that the said lease deed is not in respect ol the subjcct

31. 'l'herefore, the Authority directs the respondent/Promoter to pav

assured return irom the date assured return was last paid to the

complainants till the execution of first lease after obtaining the

occupation certificate

. Delayed possession charges

32. Admissibility of delay possession charges at prescribed rate of

interest: The complainants nre seeking delay possession charg.s

ho$,ever, proviso to section 18 provides that where an allottee does
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not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handiDg over oi
possession, at such rate as may be prescribed and it has been

prescribed under rule 15 ofthe rules. Rule 15 has been reproduced as

Rule 1s, Presribe.t Nte ol interest. lPtuviso to sectiot 12, se.tion
13 on.r sub-ection (4) dn.t subsection (7) ol section lel
A) hr the plrpoe ol ptovito to sectioh 12; se.tton 1a; ond sub

seutonr ft) ond (7) ol ection 1e, the 'intercst at the rcte
p.escnbed shall be the Stote sonk oftnaio highest horginolco:t
oJ tehdtns tote +2%:

Prcvided that ih ease the State Bohk af lnd& tnarenal cast of
lendtn! rcte (^ICLR) k not in ue, it shalt be rettaced b! sueh
benchna.k lehdihg rates which the Stote ltonk aJ lndia ma! fx
fran ttn. ta tine fat ldding to the genqal pubLc.

33. The leg,slature in its wisdom in the subordinate legjdation under the

prov,sion of, rule 15 ofthe rules, has determined the prescrjbed rate oi

interest. The rate of interest so determired by the legislature, is

reasonable and ifthe sa,d rule is followed to award th€ interest, it will

ensure uniform practice in allthe cases.

34. Conscquently, as per website of the State Eank of lndia i.e.,

Complainr No 3975 ot2023

i.e., 03.07.2024 is 8.95%. Accordingly, the prescribed rate of

will be marsinal costof lendinsrate+2%i.e., 10.95%.

sbi.co.in. the marg,nal cosr of lend,ng rate (in short, I4CLRI as

35. The definihon of term 'interest' as defined under section 2(za) otthe

Act provides that the rate of interesr chargeable hom the allottee by

rhe promoter, in case of defaull shall be equal to the rate of inter€st

which the promoter shall be liable to pay the allottee, in case of

detault. The relevantsection is reproduced belowl

"[za) "interest' neans the rotes of intuest patable by the p.onotd or
the ollottu, os the coe no! be.

E planonon. For Ac puo6e olthis clouse-
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t0 the rcte of intercst charseoble fron the ollottee by the pronoteL
ih cak oI defauh, shall be equol to the rote oI interest which the
prohot4 shall be liable to pdt the ollottee, in cose ofdeloult;
the interett poyoble bt the promoter to the allottee sholl be fron
the date the prc otet rcceived the onount or ony pan ther@Iti
L\e dot? th" anount ot pa therql ond i4tere! rhercon 

^relunded, ond the interest poyable by the ollottee to the p.onatet
sholl be frcm the .lote the ollottee delaults in pat'nent to the
pronoter till the dore it is pot.li

36. To answer the above proposition, it is worthwhile to consider dlat the

payable to the allottees on account of a provision

the BBA or MoU having reference olthe BBA or an addendum to

14oU ur allotment letter. lhe a'sured rerur n rn I hi' , dse

is payable hom the date oftillthe commencement olthe first lease on

the said unit, after obtainingthe occupation certificate.

37. The rate at wh,ch assured returnhas been comm,tted by the promoter

fer n^',,1. ll we ,onpdr" rh s b\Jr.d ieruin .\rrl,is Rs.32 500/-

delayed possessjon charges payable under proviso to section 18[l J ot

the Act, 2016, the assured rerurn is higher. By $'ay ol as red rcturn,

the pronroter has assured the allott€es that they would be enhtled lor

this specitic amoLrnt trll the commencement ol the tirst lease on the

said unit. Accordingly, the interest of th€ allottee is protected even

alter dre due date ol possession is over as th€ assured returns are

payable lrom the date 01.12.2016. The monthly assured return shatl

untilthe commencement ofthe first lease on

rhe said unit aftcr obtainjng the occupation certiflcate. The purposc of

delayed possession charges after due date of possession is served on

payment ofassured return after due date of possession as the same is

dllottee(sl

to saaeguard the interest ofthe allofteesas theirmoney is

be used by the promoter even after the promised due
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.eturn, they are to be paid either the assured return or detayed

possession chargeswhicheverishigher.

38. Accordingly, the Authority decides that in cases where assured return
js reasonable and comparable with the delayed possession charges

under section 18 and assured retu.n is payable even alrer due date of

possession tiU the commencement oi the first lease on the said unir,

aiter obtaining the occupation certificate. The irllottee shall be enritlcd

to assured return or delayed possessron charges, wh,chever is high.r

without prejudice to any other remedy including compensation. 1n the

present case, the assured return was payable till the commencemenr

ol first lease. The project is considered habitable or lit ior occupahon

only after the grant oi occupation certiffcate by the competent

autho.ity. However, the respondent has not rece,ved occupation

certificate from the competent authority till the date oipassing ofthis

order Hence, the said building cannot be presumed lo be iit ior

occupation. Furthermore, the respondenthas pnt the said premiser on

lease by way ofexecut,ng lease deed dated 10.07.2020.1n the absence

ot occupation certificate, the said lease cannot be considered to be

valid rn the eyes oflaw. In view olthe above, lhe assured return sh)ll

b€ payable till the sa,d p.emjses is put to lease after obtainirg the

occupation certificate lrom the co m petent authority.

39. llence, the Authority directs the .espondent/promoter to pay assured

.eturD to the conrplainants at the rate ofRs.32,5000/- per month ironl

the date i.e.. 01.12.2016 till rhe commencement of the firsr lease on (he

said unit after obtaining the occupation certificate as per the
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memorandum of unde.stand,ng after deducting the amount already

paid o! account ofassured r€turns to the complainants

G.lu. Direct the respondent to demarcate the unit in question

and handover possession in habitable condition aft€r the

obtaining the Occupation certlfi cate

40 lrnde. se.tion l9 clause 1 the allottee is entitled to obtain the

intormation relatinB to sanctioned plans, layout plans alongwith the

specifications trom the promoter' Relevant section has been

reproduced below:

'' Section 19 Rights dn.l duties oI allottees

\'t\. ttlouee.ndlt b ?4\t"d to rbta4 a -uutddt n "lwt n L

sancttaned Plant lolout plons along vith the sPeLifi.otions, oppraved b! the

cohpetent authoriE ond such other inlomotiun os Ptovded in this A't ot the

nncs arul rcgulotions nade thereundet ot the asreeheht fa. sole signed wth
the Drcnotet 

FnPhaessupPhe'1.

41 Ihe respondent/promoter is directed to provide specifications to the

complainants/allottees regarding th€ subiect matter unit of the

.omplainants and also offer possession ofthe unit to the complainants,

$,ithio 60 days after receiving the occupation certificate from the

concerned authorities. The complainants/allottees arc directed to prv

the outstanding dues, ifanY.

C,lv. Direct the respordent not to terminat. the allotment of

the complainants or cr€ate third party rights on the allotted

42. vide proceedings dated 27.03.2024, the Authohtv had directed the

respondent/promoter to maintain the status-quo with respect to the

subject un,t of th€ complainants/allottees as out ol the total sale
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,13.

consideration, the complainanrs/allortees have paid a considerable

amount to the respondent/promoter.

G,Vl. Dir..t lhe respondent to r.vokr the demand l.tler dated

22.01.2020 rnd no tocharge YAT.

G.VII. Direcl the respondent to refund Rs.1.00,000/, prid by rhe

complainants towards vAT chrrges in the r.e.r 2017.

'lhe Authority has held i\ CR/4031/2019 title.l yorun cupta Vs.

Emaar Mgf Land Ltd, that the promoter is entitled to charge VAT

iionr dre allortee lor the period up ro 31.03.2014 @ 1.05% (one

percent VAI + 5 percent su.charge on VAll under the amnesry

s.heme. The promoter shall not charge any VAT tiom the

allottees/prospective buyers during the pe.iod 01.04.2014 to

30.06 2017 since the same was to be borne bythe promoter'developer

'l'he Authority is olthe view that the respondent/promoter has m.rde

an illegal demand vide demand letter dated 18.05.2017 and also the

demand lctter dated 22.01.2020 for the payment of outstanding dues

on account ofvAT charges was illegal.

'lhus, the rcspondent/promoter rs directed to refund the amoLrnt of

Rs.1,00,000/ pa,d by the allottee alongwith an interest @10.950/0

lrom the date ofpayment tillthe actual realization.

41

H, Dircctions of the authority

Hence, the Authority hereby passes this order and issues the following

directions under secnon 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the funcdon enrrusted to
the authority und€r section 34(0:

The cancellation lettet dated 29.06.2022 is hereby ser asjde and

the respondent is directed ro pay the ar.ears ofamount ofassured
return at the rate i.e., Rs.32,500/, per monrh trom rhe date i.e..

01.12.2016 rill the commencemenr of the first lease on rhe said

unit as per the menorandum ofunderstanding, after deducting the

amount already paid by the respondent on accounr of assurcd

return to the complainan rs.

The respondent is direded to pay arrears of accrued assu.ed

return as per Mou dated 16.01.2017 til date at the agreed rate

within 90 days from the date ol rhis order afte. adjustmenr of
outstandjng dues, il any, lrom rhe complainants and failing which

that amount would be payable with inierest @8.95% p.a. rill the

date oiactual realization.

'1'he respondent is directed to offer possession ofthe unit within 2

months irom the date of obta,n,ng occupation cerrificate from the

concerned authorities.

The respondent/promorer is directed to provide specif,cations ro

the complainants/allottees regarding the sublecr matter unit of the

The respondent shall not charg€ anyrhing from the complainants

ivhich is not the part olthe agreemenr oisale.
'lhe respondent/promorer is drrected ro ad,ust the amounr of

Rs.1,00,000/ with the dues payable by rhe allonee, is any or

ComplarnrNo. 19?5 of 2O2l

ii.
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retund the amount il no dues

complainants/allotrees.

Complaint stands disposed of.

File be consigned to registry.

47.

44.

ComplaintNo 3975 of 2023

are payable by rhe

(Ashok

Harydnd Real t\rdLe Regulaton Aurhonty CurU8fdm

Dated: 03-0? .2024
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