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BEFORE THE HARYANA REAL ESTATE REGULATORY

ORDER

1. The present complaint has been filed by the complainan t/allottccs

under section 31 ofthe Real Estate [Regulation and Developmcnt) Act,

2016 [in short, the ActJ read with rule 2B of the Haryana llcal l.]statc

IRegulation and Development) Rules, 2017 (in shorr, thc Rulcs] lbr

violation of section 11(a) (a] ofthe Act wherein it is lnrer o/la prcscribcrl

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or thc
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Rules and regulations made thereunder or to the allottees as per thc

agreement for sale executed lnfer se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the posscssion, dclav

period, ifany, have been detailed in the following tabular [orm:

S.N. Particulars Details
1. Name and location of the

proiect
"Coban Residences", se

Gurgaon
2. Nature of the project roup Housing Project
3. Project area 10.5875 acres
4. DTCP license no. 10 0f 2013 dated 12.03.2013

11.06.202+

Monex Infrastructure Pvt. Ltd
Registered
Vide no. 35 of 2020 issued on 1

valid up to 1,1,.03.2022 + 6

1,7.09.2024

5. Name of licensee

6. RERA Registered/ not
registered

7. Unit no. 1203, tower T-3, 12rh Floor
(Page 22 of complaint)

8. Unit admeasuring area 7997 sq. ft. of super area
9. Allotment letter N/A
10. Date of builder buyer

agreement
04.04.2074
(Page 20 oJ comp_laintJ

3.1. Possession
Thot the Developer sholl, unde
conditions, subject to force
complete construction ofTower 1
in which the sqid Flat is to bt

within 4 years of the :
construction or execution
ogreement, whichever i.s

(Emphasis supplied)

11. Possession Clause

ctor-99A,

1,6.t0.2020
months =

valid up to

er ttornto I

ma je u re,

/ Bu ilding
)e locoted

stdrt of
of this

s loter.
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72. Date of start of
construction

01..1.0.207 4 (start oF excava

[Page 27 of reply)
13. Due date of possession 01.10.2 018

(calculated from the dat
construction)

'1,4. Total sale consideration Rs.t,la'36,7 32.25 /-
(Page 42 of complaint)

15. Total amount paid by the
complainant

Rs.L,07 ,41,97 4.62 / -

[Page 61 ofthe complaint)
13.1,2.2022

[page 17 of replyJ

't_6. Occupation certificate

17. Offer of possession t4.1,2.2022
(page 51 of complaintJ

I,

Facts of the complaint

The complainants have made the following submissions: -

That the complainants were allotted a flat bearing no. 'f -'-) 11203,

having 1997 sq. ft. super area in pro.iect of the respondcnt r)atrrcd

Coban Residences, Sector-994 Gurugram vidc buildcr buvcr's

agreement dated 04.04.2014 for a basic sale consideration ol

Rs.1,,07,47,975/- against which they have paid a sunr of

Rs.t,07 ,41,97 5 /- upto 19.03.2021.

That as per clause 3.1 of the agreement, the respondent was undcr

legal obligation to handover the possession oF the above said flat

within 48 months from the date of execution of thc buildcr buvcr

agreement.

That the complainants visited the site during thc coursc ol'

construction and noticed and found that the construction work rv.rs

delayed beyond the possession date and since then thcy havc bccn

trying to communicate to the respondent by visiting their offices and

tionJ

e of start of

B.

3.

II,
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through various modes including but not limitecl to tclcphonic

conversations and personal approach etc.

That the complainants have made all the payments against thc

demands raised by the respondent as per the payments plan of thc

agreement without any delay and default. The complainants have also

paid for the development charges of the project.

That till today the complainants had not received any satisfactorv

reply from the respondent regarding completion of the project. 'lhc

complainants have been suffering a lot of mental, physical artri

financial agony and harassment.

That the respondent has not completed the construction of thc said

project till now and the complainants have not been provided with thc

possession of the said flat despite several and repeated promises and

representation made by respondent.

Relief sought by the complainants:

The complainants have sought following relief(s):

I. Direct the respondent to handover possession of thc u n it and to pav
delay possession charges as per the Act.

II. Direct the respondent to pay an amount of Rs.50,000/- torvar.ds
legal expenses.

0n the date of hearing, the authority explained to thc

respondent/promoter about the contraventions as alleged to have becn

committed in relation to section 11(a) (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent.

The respondent contested the complaint by way of reply datcd

06.03.2024 on the following grounds: -

'Ihat the respondent has already completed the conccrlted unit iin(i

after obtaining occupation certificate from the compctcnt authoritv,
I)irgc 4 ot l:l q
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the respondent vide letter dated 14.72.2022 and email datcd

15.12.2022, offered possession of the same to the complajnants, yct

lhoy didn't come forward for taking posscssion.

That in the complaint complainants themselves have admittcd thal

they have only paid an amount of Rs.7,07,41,975 and in offcr ot

possession, the respondent has duly compensated the complainant by

adding extra Rs.4,49,657/- out of its own pocket.

That in the present complaint, the complainants have alleged that

construction is not complete. It is submitted that construction of the

concerned unit as well as tower stands completed in the month of April

2022 itself and thereafter an application for obtaining occupatjon

certificate was filed by the respondent before the concerncd authority.

That the construction of the said project was hampercd duc to non

payment of instalments by the allottees on time and also duc to thc

events and conditions which were beyond the control ol thc

respondent, which have materially affected the construction and

progress of the project. Some of the force majeure events/conditiols

which were beyond the controi of the respondent and affectcd thc

implementation of the project and are as under:

aJ Delay in construction due to various orders/rcstrictions Passc(l

by National Green Tribunal, Delhi and othcr conrpctcnt

authorities for protecting the environment of the countrv.

b) Ban on construction due to various court orders as we.ll as

government guidelines.

c) The malor outbreak of Covid-19.

That as per clause 3.1 of the agreement, the date for handing ovcr of

possession was to be calculated from the date of start of construlLlou

and the construction was started on 01.10.2014.

Complaint No. 5403 of 2023
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;l
That the complainants are intentionally not coming forward for takjng

possession. That as per offer of possession complaint is still liable to

pay amount as mentioned in said letter along with accrued intercst

and maintenance charges etc.

Copies of all the relevant documents have been filed and placcd on tho

record. Their authenticity is not in dispute. Hence, thc compla jnt can bc

decided on the basis of those undisputed documents and submissron

made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notification no. 1,/92/2077-1TCp dated 14j22017 issuccl b,v

Town and Country Planning Department, the jurisdiction of Rcal l.lstarc

Regulatory Authorify, Gurugram shall be entire Curugranr I)istrict lor
all purpose with offices situated in Gurugram. In the prcscnt casc, thc
project in question is situated within the planning area of Curugranr

District. Therefore, this authority has complete territorial jurisdicrion

to deal with the present complaint.

E.ll Subiect matter iurisdiction
Section 11(4)(al of the Act, 2016 provides that the promorer shall be

responsible to the allottees as per agreement for sale. Section 1 1 [4)(a)
is reproduced as hereunder:

Section 71....,(4) The promoter sholl-
(o) be responsible for oll obligations, responsibiliLies ond funt:tio s
under the provisions of this Act or the rules ond regulations mode
thereunder or to the allottees as per the agreement for sale, or to
the osso(iotion of ollottees. os the cose mdy be, Iilt lhp conveyancp
ofall the apartments, plots or buildings, as the case may be, to the
ollottees. or the common ot cas Lo thp u\socnron ol ollitLee: ot the
competent authority, as the case may be;

E.

8.

9.
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Section 34- Functions of the Authority:
344) of the Act provides to ensure compliance of the obligatnns
cast upon the promoters, the ollottees ond the real estate agents
under this Act ond the rules ond regulations mode thereunder.

10. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter.

F. Findings on the obiections raised by the respondent.

F.l Obiection regarding force maieure conditions.

11. The respondent-promoter has raised the contention that thc

construction of the tower in which the unit of thc complainants is

situated, has been delayed due to force majeurc circunrstanccs sLrch as

orders/restrictions ofthe NGT as well as competent authoritics, ban oD

construction by the orders of Hon'ble Supreme Court, non-paymcnt of

instalment by different allottee of the project and major sprcad of

Covid-19 across worldwide. However, all the pleas advanced in this

regard are devoid of merit, First of all, the possession of the unit in
question was to be offered by 01.10.2018. Hence, cvents allcgcd by thr
respondent do not have any impact on the project bcing dcvclopcd by

the respondent. Further, the fact cannot be ignored that thcrc nright bc

certain group ofallottees who defaulted in making paymcnts. Ilut upon

perusal ofdocuments on record, it is observed that no default has bccn

made by the complainants in the instant case. Moreover, some of the

events mentioned above are of routine in nature happening annually

and the promoter is required to take the same into consideration whilc

launching the project. Thus, the promoter respondent cannot bc givun

any Ieniency on based of aforesaid reasons and it is a wcll scttlcd

principle that a person cannot take benefjt of his own wrong.

Complaint No. 540:l of202.:i ]
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Findings on the reliefsought by the complainants.

G.I Direct the respondent to handover possession ofthe unit and to pay
delay possession charges as per the Act.

In the present complaint, the complainants intend to continue with thc

project and are seeking delay possession charges as provided unrlcr thc
proviso to section 18[1] ofthe Act. Sec. 1B( 1J proviso reads as undcr.

"Section 18: - Return ofamount and compensqtion
1B(1). If the promoter foils to complete or is unoble to give possession ol
on oportment, plot, or building, -

possession and is reproduced below:
"3.1 That the Developer shall, under normol conditions, subje(t ta
force majeure, complete construction oI'tower / tluilding in t^,,ht(.h
the soid Flot is to be locdted within 4 yeors ofthe stort of construclion
or execution of this ogreement, whichever is later...,
(Emphasis supplied)

The respondent/promoter has proposed to handover the possession ot

the subject apartment within a period of 4 years from the date of start

of construction i.e., 01.10.2014 or execution ol the buyer,s agreemcnt

t.e., 04.04.2014, whichever is later. Thus, the due date of possession

come out to be 01.10.2018.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottcc clocs nor

intend to withdraw from the project, he shall be paid, by thc prontotcr,

interest for every month of delay, till the handing over of posscss io n, ,r t

such rate as may be prescribed and it has been prescribed under rule

15 of the rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rate ofinterest- [proviso to section 72, section 1g
dnd sub-section (4) ond subsection (7) of section 19l

Complaint No. of 2023

G.

72.

Provided that where an allottee does not intend to withdraw liom
the project he shall be paid, by the promoter, interest Ior every
month of deloy, till the honding over oI the possession, at such rote
as moy be prescribed."

13. Clause 3.1 of the buyer's agreement provides for handing ovcr of

1.4.
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(1) For the purpose of proviso to section 12; section jB; and sul)
sections (4) and (7) of section 19, the ,,interest ot Lhe rote
prescribed" sholI be the Stote Bonk of tndio highest marginol cost
oI lending raLe *2o0.:

Provided that in cose the State Bqnk of lndio morginol cost oJ
lending rate (MCLR) is not in use, it shctll be reploced by such
benchmark lending rates which the Stote Bonk of tndio may ix
from time to time for lending to the general public.

17. The legislature in its wisdom in the subordinate legislation undcr thc

provision of rule 15 of the rules, has determined thc prcscribcd ratc ol

interest. The rate of interest so determincd by thc lcgislaturr., is

reasonable and if the said rule is followed to award the intcrcst, it will
ensure uniform practice in all the cases.

18. Consequently, as per website of the State Bank of lndia j.c.,

https: //sbi.co.in. the marginal cost of lending rate (in short, MCLRJ as

on date i.e., 03.07.2024 is 8.95%. Accordingly, the prescribed rare of

interest will be marginal cost of lending rate +2% i.e. , LO,9So/o.

The definition of term 'interest' as defined under section 2(za) of the Acr

provides that the rate of interest chargeable from the allottec by thc

promoter, in case of default, shall be equal to the ratc of intcrcst ,,\,hich

the promoter shall be liable to pay the allottee, in casc of default. Ihe

relevant section is reproduced below:

"(za) "interest" means the rotes ofinterest payable by the promoter or Lhe
ollottee, as the cose may be.

Explanation- -For the purpose ofthis clouse-
(i) the rate of interest chargeoble frofi the ollottee by the promoter,

in case of default, shall be equal to the rate of interest which the
promoter shall be lioble to pqy the dllottee, in cose of clefoult;

(i0 the interest poyable by the promoter to the allotLee shall be lrcnj
the date the promoter received the amount or any port thereoI till
the clate the omount or part thereof ond intercsL thereon t:
refunded, ond the interest payoble by the alloLtee k) the promotcr
shall be from the dote the allottee defaults in poyment ta tha
promoter till the date it is poid;"

Therefore, interest on the delayed payments from the complarnan[s

shall be charged at the prescribed rate i.e., 10.95%o by the respondent/

1.9,

Complainl No. 540:l ol202.t

20.

Pagc 9 oi 13



ffiHARERA
#,eunuenar,rr fir.drt,,- II" 'sr03 ;ro {

promoter which is the same as is being granted to it jn casc of dclav

possession charges.

16. On consideration of documents available on record as wcll as

submissions made by the parties, the Authority is satisfied that thc

respondent is in contravention of the provisions ol the Act. tsy virtuc of

clause 3.1 of the agreement executed between the parties on

04.O4.2014, the possession of the sub.iect apartment was to be delivered

within 4 years from the date of start of construction or execution of thc

buyer's agreement, whichever is later. Thereforc, the duc datc ol

handing over possession was 01.10.2018. 'Ihe occupation ccrtilicatc

was granted by the concerned authority on 13.-12.2022 and thcrcaftcr,

the possession of the subject flat was offered to the complainants viclc

letter dated 14.72.2022. Copies ofthe same have been placed on rccord.

The authority is ofthe considered view that there is delay on the part ol'

the respondent to offer physical possession of the subject flat and it is
failure on part of the promoter to fulfil its obligations ancl

responsibilities as per the buyer's agreement dated 0 4.04.2014 to hancl

over the possession within the stipulated period.

17. Section 19 (10) of the Act obligates the allottee to takc posscss io n ()l th c

subject unit within 2 months from the date of reccipt ol ocLup.rtr(rrl

certificate. In the present complaint, the occupation certificatc was

granted by the competent authority on 73.12.2022. The respondent

offered the possession of the unit in question to the complainants only

on 14.122022, so it can be said that the complainants came to know

about the occupation certificate only upon the date of offer of

possession. Therefore, in the interest of naturai justicc, thC

complainants should be given 2 months time lrom thc datc oi oftl-r ot

possession. 'fhese 2 months of reasonable time is being givcn to tht.
l,.rgc 10 ot I :l
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complainants keeping in mind that even after intimation of possession

practically they have to arrange a lot of logistics and rcquisite

documents including but not limited to inspection of thc conplctcly

finished unit but this is subiect to that the unit being handed ovcr ar rhc

time oftaking possession is in habitable condition. It is furthcr clarific(l

that the delay possession charges shall be payable from thc duc.latc ol

possession till the expiry of 2 months from the date of oficr ol'

possession (14.12.2022) which comes our tobe 74.02.2023.

Accordingly, the non-compliance of the mandate contained in section

11(41(a) read with section 18(1J ofthe Acr on the part of rhe respondenr

is established. As such the complainants are entitled to dclaycd

possession at prescribed rate of interest i.e., 10.95 7o p.a. rv.c.f.

01.10.2018 tili the expiry of 2 months from thc da[c of oltcr ot

possession (74.12.2022) which comes out to be 14.02.2023 as ptr

provisions of section 18(1) of the Act read with rule 1 5 of the rulcs and

section 19(101 ofthe Act.

G. II Cost oflitigation expenses.

The complainants are seeking above mentioned relief w.r.t. litigatior)

expenses. Hon'ble Supreme Court of India in civil appeal nos. 6745-

6749 of 2021 titled as M/s Newtech Promoters dnd Developers pvt.

Ltd. V/s State of Up & Ors. (supra), has held that an allottcc is cntitlcd

to claim compensation & litigation charges under scctions I2,14,']8 irnd

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation & litigation cxpcnse shall

be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusivc

jurisdiction to deal with the complaints in respect of compensation.

Complaint No. 5403 of 2023
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Therefore, the complainants are advised to approach the adjudicating

officer for seeking the relief of litigation expenses.

H. Directions of the authority

24. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the lunction entrusted to thc

authority under section 34(l):

i. The respondent is directed to pay interest to the contplainants

against the paid-up amount at the prescribed ratc i.c., 10.95%) l)cr

annum for every month of delay from due date of possession r.c.,

01.10.2018 till the expiry of 2 months from the date of offer ot

possession (14.L2.2022) i.e., upto 14.02.2023 only.

ii. The respondent is directed to supply a copy ofthe updated statemcnr

of account after adjusting the delayed possession charges within a

period of 15 days to the complainants.

iii. The complainants are directed to pay outstanding ducs, il any, aftcr

adjustment of delay possession charges within a pcriod of 30 davs

from the date of receipt of updated statement of accou nt.

iv. 'fhe respondent is directed to handover possession of thc unit/flat in

question to the complainants in terms of Section 17(1) of thc Acr,

2016 and the complainants are also obligated to take physical

possession ofthe allotted unit under Section 19[10) ofthe Act, 20i 6.

v. The respondent shall not charge anything from thc complain;rnts

which is not the part of the apartment buyer's agreement. l.urthcr,

the respondent-promoter shall not charge holding chargcs tiom the

complainant-allottees at any point of time even aftcr t)cing part ol tl)r,

builder buyer's agreement as per law settled by Hon'blc Suprcmc

Court in civil appeal nos. 3864-388912020 on 14.12.2020.
Pagc 12 ol '13
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26.

Complaint stands disposed o

File be consigned to registry.

Haryana Real Estate Regulatory

Datedt 03.07.2024
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