HARERA
®. GURUGRAM

Complaint no. 1392 of 2022 and B others

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Order pronocunced on:
28.05.2024
| NAME OF THE BUILDER 'M/s Green Heights
Private Limited
 PROJECT NAME: Baani Centre Point | APPEARANCE
i CR/1392/2022 Neeraj Mahajan Advocate Sh. KK Kohli
Ve, (Complainant)) |
Green Height Projects Private Limited Advocate Sh. Somesh
Arora (Respondent)
2 | CR/4323/2021 Ponja Mahajan Advocate Sh. K.K. Kohli
Vs. (Complainant))
Green Height Projects Private Limited Advocite S Semeh
Arora (Respondent)
3 CR/4378/2021 Madhu Kansal | Advocate Sh. KK Kohli
. Vs ey (Complainant))
Green Height Projects Private Limit Advocate S Somesh
Arora (Respondent )
4 | CR/1256/2022 Manmahan Arora Advocate Sh. KK Kohli
Vs, . {Complainant)}
Green Helght Projects Private Limited Advocate Sh. Somesh
Arora [Respondint)
5 | CR/2211/2022 Rajesh Kapoor Advocate Sh. Garvit
: Lo Gupta
Green Height Projects Private Limited (Complainant)|
Advocate Sh Somesh
Arora (Respondent)
6 CR/2224/2022 sahender Singh And Geeta Singh Advocate Sh. Vipu! Vijay
_ Ve. _ Lamba (Complainant)
Green Height Projects Private Limited Advocate Sh. Somesh
Arora (Respondent) |
7 | CR/2223/2023 Abhijeet Singh Advocate Sh, Vipul Vijay |
Vs Lamba (Complainant)
Arora (Respondent)
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2] GURUG'R AM Complaint no. 1392 of 2022 and B nr]-:-_:r:“ |
B | CR/1494/2023 “Usha Sagg) Advocate Sh. Sushil
Vs
) Yadav
il (Complainant) |

Advocate Sh. Somesh
Arora (Respondent)

9 | CR/1493/2023 Piyush Saggi Advocate Sh. Sushil
R Tagay
(Complainant) |
Advocate Sh. Somesh
| . Ar'm? (Respondent)
CORAM:
Shri Arun Kumar , Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora AP/ Member
e .III_J,. T '| -
ORDER

1. This order shall dispﬁse r.if all the 9 complaints titled as above filed before this
authority in Form Ckﬁ{uiid% se&tltlh 31 oﬂ the EEI
Development) Act, 2[}15 ﬂfq{fmafter reﬁem:ﬂ aﬂq"ﬁhe Act™) read with rule 28
of the Haryana Real Estate [R&gtﬂaﬁﬁn,g;ld l}evelupment] Rules, 2017
(hereinafter referred as ‘the ritles”) for viefation of section 11(4)(a) of the Act
wherein it is inter alﬁ ;ﬁesfﬂbeﬂ that the@rﬂmﬂﬂer shall be responsible for
all its obligations, respnnsihmnes and functions to the allottees as per the

Estate (Regulation and

agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the projects,
namely, ‘Bani Cenre Point’ being developed by the same respondent-promoter
i.e, M/s Green Heights Pvt. Ltd. The terms and conditions of the builder
buyer's agreements that had been executed between the parties inter se are
also almost similar. The fulcrum of the issue invelved in all these cases

pertains to failure on the part of the respondent/promoter to deliver timely
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Complaint ho. 1392 of 2022 and B others

possession of the units in question, seeking refund of the deposited amount by
the complainant along with prescribed rate of interest.

3. The details of the complaints, reply status, unit no,, date of agreement, plans,
due date of possession, offer of possession and relief sought are given in the
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Madhu Kansal
Wa

Groen Height
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0 F 0112021

Reply: 02.01,2022
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CRy2224 /2022

Makender
Singh And
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Private
Limited
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Reply:
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4. It has been decided to n'eaf 'thasﬂﬁmr;ﬂalnts as an application for non-
compliance of mmt@bﬁhlﬁﬂ@ﬁ-ﬂn tﬁe%;é.;m of the promoter/respondent
in terms of section Zﬂgif'tﬁ'tﬁ% ﬁ'tt‘gwfﬁi:h mandates the authority to ensure
compliance of the nlii,ljﬂl:lm;#r chst tém{}: immrs, the allottees and the
real estate agents under the Act, the rules and the regulations made
thereunder.

5. The facts of all the complaints filed by the complainants/ allottees are also
similar. Out of the above-mentioned cases, the particular's of lead case
CR/1392/2022 at serial no, 1 titled as Neeraj Mahajan Vs. M /s Green Heights
Pvt, Ltd. are being taken into consideration for determining the rights of the
allottees qua refund, and other reliefs sought by the complainants.
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A. Unit and project related details.
6. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

CR/1392/2022 Neeraj Mahajan Vs, Green Height Projects Private Limited

S. | Particulars Details I
N.
1. | Name of the project “Baani Centre Point”", Sector - M1D,
| Urban Complex, Manesar, Gurugram
2. | Projectarea | 2.681 acres
3. | Nature of the pm;&;:t ‘ {Inmm!raihfl
4. DTCP 11cense fioe and 59 uFEﬂﬂ? dated ?6 .10.2009 valid uptu
validity status _ 12.09,2020
5. | Name of 'IicEns.T:_ . \‘"'] ‘M s ]Iﬁr#mﬂ Wm Pvt. Ltd. |
6. |RERA Regmterbd,? rRagistel;ﬂ‘ vide regd no. 187 of 2017
registered - dated 1409.2017

7. | Unit no. —— #W.-'iﬁ.ﬂ
B. | Unitarea admeasuring 401 s5q. ft.

(Page 14.of reply)
9, | Date of booking 22.07.2013

(Page 3 of reply)
10. | Date of allotment letter 01.12.2014

(Page 39 of reply)
11. | Buyer agreement 01.03.2017

| (Page 3 of reply)
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12. | Possession clause 2.1 Possession

The passession of the sald premises
shall be endeavored to be delivered
by the intending purchaser by
tentative date of 30.09.2017 with a
grace period of 6 months beyond |
this date subject to clause 9 and
completion af construction...

(Page 18 of reply)

13. | Due date of possession .;:T'Im.qmﬂ (including grace penud
»f,. I" unqualified)

14, | Total sale consideration: | Rs. 39,98,215/-
/ v /| {Page: 31 ai,camlamt]

=7
15. | Amount paid “by theRs. 39,24,037/+ 1
complainants (Page 31 of complaint)
16. | Occupation ‘l‘qﬂ;ﬂw ‘Not obtained
/Completion Eﬂrﬂﬁm ’

B. Facts of the cnmpm E;n | Iy P f.\
7. The complainant has der: L
a) That the complainant booked a mmmdwﬁqi unit in the project by paying
an amount of Rs. 3,1'1,'5[]2113-:] vide Cheque No, 102817 drawn on HDFC
bank dated 20.07.2013 towards the booking of the said unit bearing no
GF-108, in Sector M-1D, Gurugram, having a super area measuring 401
sq. ft to the respondent and the same was acknowledged by the it.
b) That the respondent sent an allotment letter dated 01.12.2014 to

complainant confirming the booking of the said unit and also mentioning

the moonshine reputation of the company and the location of the project,
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providing the details of payment to be made by the complainant. Further
allotting a unit no. GF-108, Ground Floor, in Sector M-1D, Gurugram,
having a super area measuring 401 sq. ft. in the aforesaid project of the
developer for a total sale consideration of the unit i.e, Rs. 39,98,215/
and other specifications of the allotted unit and praviding the time frame
within which the next instalment was to be paid.

c) It is pertinent to mention here that an allotment letter was issued by
respondent after repeated reminders from the complainant and even
after a delay of more than one year from the date of booking. A
commercial space buyer's ﬁﬁpﬁemont was executed between the
complainant and respondent on01,03.2017.

d) That as per demands" raised ;mdhaseﬂhu the payment plan as agreed
upon the cumplamagt :f: buy the :apﬁﬂned unit made the total payment
of Rs. 39,24 -‘.13'?{'# ﬂms‘t the total m:ierattn of Rs, 39,98,215/-,

e) That the cumplamq[npwml:-tﬂ the office of respondent several times and
requested them to a{law her to visit the site, but it was never allowed
saying that they do not fr@rm[t any buyer to visit the site during the
construction period once cum‘p]al'nan'i visited the site but was not
allowed to enter t@% %tﬂ.;aﬁd f’i’%‘l l:h:rg':-was :ngn:lmper approach road.
The complainant even. after paying amounts still received nothing in
return but only a loss of the time and money invested by her,

f) Itisabundantly clear that the respondents have played a fraud upon the
complainant and have cheated her fraudulently and dishonestiy with a
false promise to complete the construction over the project site within
the stipulated period. The respondent had further malalfidely failed to
implement and execute a buyer agreement with the complainant. Hence,

the complainant being aggrieved by the offending misconduct, fraudulent
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activities, deficiency, and failure in service of the respondent is filing the
present complaint.

C. Relief sought by the complainants:
8. The complainants have sought following relief(s):

i. Direct the respondent to refund the entire amount paid by the
complainant alongwith prescribed rate of interest.
ii. Litigation Cost.
gl On the date of hearing the authority explained to the
respondents/promoters ab&uﬁ;‘@-mﬂrawnhuuﬁ as alleged to have
been committed in relation tmgﬂﬂ-tinn 11[-1.-] (a) of the Act to plead guilty
or not to plead guilty. :

D.Reply by the rﬁpunm '
9. The respondents have cnh;&sted the mﬂfpiamt on the following grounds:

a) It is submitted that a collaboration agreement ﬂated 30.03.2013 was
entered into het‘h&ﬁl M/s Paradise Systems Pyt Ltd. as the original
landholder and Green Heights Projects Pvt. Ltd., as the developer for the
project namely "Baani Center Point’. m

b) That the Green Height;-mm.fﬁ@,tﬁﬁndem as per the terms of the
collaboration ag@_?gﬁenﬂpa?ﬁi the amibuint 6f Rupees Twenty-Eight
crores and Fnrty-fﬁkﬂsrtﬂ the landowners i.e. Paradise Systems Private
Limited by way g.f-{;hl_aqtms and RTIEﬁpm the period 27.02.2013 to
03.02.2016.

¢) That the land owner and the license holder vide letter dated 23.05.2013
paid the entire external development charges and internal development
charges in respect of land to Directorate, Town and Country Planning,
Haryana and plans for construction of the commercial colony were filed
which were sanctioned vide sanction letter dated 23.07,2014.
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d) That the construction was initiated in the project and during that
process a letter was received from Directorate of Town and Country
Planning directing to stop the construction in compliance of the
injunction order from the Hon'ble Supreme Court of India dated
24.04.2015.

g) That the land owner approached the Hon'ble Supreme Court Of India for
the clarification of the stay order as to whether it is applicable to the
land and license however Hon'ble Supreme Court vide order dated
21.08.2015 directed it to approach DTCP for clarifications.

f) That the Land owner appruaﬂnﬂ DTCP vide various representations
however DTCP did not taka argr -::lem:imn as the matter was pending in
the Supreme Courts hwgs hrﬁwr intfl"?mxadby DTCP vide order dated
20.04.2016 that ﬂm bﬁgmal files in respect of land portions of entire
912 acres have b#em taken by Central Bureau of Investigation of all the
projects and il drighﬂl files are returned by, EEF DTCP will not be in a
position to provide t*m".lﬁa;_annn in respect of various representations.
The landowner then ﬁproachgﬂ Hon'ble Punjab and Haryana high
court for directions to CBI iﬁ"hamtmré'y original files in respect of the
project of resputﬁﬁe% a;ﬂ tlip-.ﬂiﬁ't Court by ﬁrder dated 27.03.2017
passed appropriate directions.

g) It is pertinent to meﬁﬁo*l here that bﬁenﬂw periods of 24.04.2015
tll 12.03.2018, the Hon'ble Supreme Court of India had passed
directions in respect of 912 Acres of land in 3 Villages including the land
where the present project is constructed. The respondent did not leave
any stone unturned to get the clearances so that the construction which
was in progress may be restarted. However, all the efforts went in vain
as DTCP did not permitted construction till judgment by the Hon'ble
Supreme Court of India. Vide judgement dated 12th March 2018, the
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project of respondent was not included in tainted projects which clearly
meant that respondent could commence comstruction subject to
renewal of licenses and other permissions.

h) That shortly after the stay was lifted on 12,03.2018, M/s Paradise
Systems Pvt. Ltd. approached DTCP for renewal of license to begin
construction which was granted to them on 23.07.2018 and thereafter
the respondent has developed the said project which is almost complete
and was left for some finishing works and interiors. It shall be pertinent
to mention that while r&new_iﬁ'g the license the entire period of
24.04.2015 till 12.03.2018 was exempted as Zero period by DTCP.

i) That later on the HSIIDC filed an appllicatiun in the Hon'ble Supreme
Court of India dated- ﬂlﬂ?ﬂﬂlﬂ' throtish M.A. No. 50 of 2019 in the
matter of Ramesw ?s State of Haryana & Ors.CA 8788 of 2015 being
"Application for: 'Eﬂahﬁcatr’mn of Final Iudgn.’mnt dated 12.03.2018
passed by this H&HQ@MW' It 115 suhnﬁttaﬂ;!hft the Hon'ble Supreme
Court through its nniark‘dated 1111]42@0 ag‘;g,tn granted an injunction
on further cnnstrucﬁmf @ﬁ pr:mftsﬁ- the parties to the said case
including M/s. Paradise Systems pvt. Ltd. project of Baani Center Point

i) That vide letter &t@ ﬁ?iﬂh the Eﬂmplmhant was informed that
the project has he&n l;learad from stay-on construction and creation of
third-party interests, by Hon'ble Supreme Court vide order dated
21.07.2022.

k) That the respondent vide letter dated 25.07.2022 has also applied for
renewal of license and other permissions from DTCP which is awaited.
It is also important to mention that the project was registered with
RERA vide registration no. 187 of 2017 and after the judgement of

Hon'ble Supreme Court the respondent has filed an application for
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extension of the registration under section 7 sub clause 3 dated
04.08.2022.

[) Itis pertinent to mention that as per the Clause 9 - Force Majeure of the
builder buyer agreement “the intending seller shall not be held
responsible or liable for failure or delay in performing any of its
obligation or undertakings as provided for in this agreement, if such
performance is prevented, delayed or hindered by "court orders” or any
other cause not within the reasonable control of the intending seller”,
Therefore, as the project “Baani Centre Point” was under stay orders of
the Hon'ble Supreme Court of Iindia for 6 years 8 months which was
beyond the Respﬂnd);n{{p:.teifﬁiﬁle %ﬂ] and because of this no
construction in thwﬁrﬁ?_utf éﬂﬂfd’hﬂ a?ﬁr\‘!d during this period. Hence,
there is no fault ﬂll?ﬂ'l.; raspn;tdent in delayed construction which has
been cnnsidered.‘fhg-[fTEP and RERA while mﬁt%leﬁng its applications
of considering mn perfod, renewal of license and extension of
registration by RERA: IBQE to reasons stated hereinabove it became
impossible to fulfil cé%ﬁl‘ﬂﬁﬁgﬁgiﬁdue to a particular event that

was unforeseeable and uqﬁﬁufﬂaﬁfe by the respondent.

m)lt is humbly su%ﬁﬁaﬁﬁe Emy]ﬂl c__nr%hucﬁnn order by the
Hon'ble Suprem?-,,-cn;:-?rtiflg_ clearly a E’Fu_r:g dajeure” event, which
automatically extends the timeline for handing ever possession of the
Unit. The Intention of the Force Majeure clause is to save the performing
party from consequences of anything over which he has no control. It is
no more res integra that force majeure is intended to include risks
beyond the reasonable control of a party, incurred not as a product or
result of the negligence or malfeasance of a party, which have a
materially adverse effect on the ability of such party to perform its
obligations, as where non-performance is caused by the usual and
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natural consequences of external forces or where the intervening
circumstances are specifically contemplated. Thus, it is most
respectfully submitted that the delay in construction, if any, is
attributable to reasons beyond the control of the respondent and as

such the respondent may be granted reasonable extension in terms of
the buyer agreement.
10. All other averments made in the complaints were denied in toto.
11. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those un&iﬁﬁhﬁ documents and submissions made

-'"--
AN

E. Jurisdiction of the authority =
12. The authority uhserm 'th‘at it has t&rrlturia] as well as subject matter

jurisdiction to aqu’icat the present complaints r:rr the reasons given

by the parties.

] [
| | | -

,I I n i: |
El Territuﬁaljungﬁcﬁb :
13. As per notification no. 11,2 017- 1TCP dated 14.12.2017 issued by the

Town and Country F'Ianmngh[?ellﬂrmemrﬁ jurisdiction of Haryana Real

Estate Regulatory Auﬂwﬁﬁmﬁurqg@m-shaﬂhe entire Gurugram district for
all purposes with office situated in Gurugram. In the present case, the

below: il

projectin question s is]pgf!'tef‘l;ﬁmin-ﬂme planning arga of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaints.

E.Il Subject matter jurisdiction
14. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4){a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
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the allottees as per the agreement for sale, ar to the association of allottees,
as the case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common greas to the
association of allottees ar the competent authority, as the cose may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the gbligations cast upon
the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaints regarding non-

compliance of obligations by ﬂ.’!ﬂ ,
which is to be decided by thﬂ:“

r leaving aside compensation

a ol

iy "il‘
udicating officer if pursued by the

complainants at a later stagé.,
Further, the authority haEHp#iltchm prui_,'-_.é’ea?ng with the complaint and to
grant a relief of r&Fu;ldjiﬁ the p}esent matter in yiew of the judgement
passed by the Hon'ble ;,g;gex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors.” 2021-2022(1)RCR(C), 357 and
followed in case of H:r"s Sa;n Realtors Private Limited & other Vs Union
of India & others SLP {'Ehri_? No. 13005 of 2020 decided on 12.05.2022
wherein it has been laid down as'under: e

“86. From mf;“ﬂ!hége Mfﬂﬂlkh Mtuiﬁﬁeﬁmnct has been
made and ta power of adjudication delineated with the
regulatory authority and edjudicating officer, whatfinally culls out is
that aithough the Act Indicates the distingt expressions like refund’,
Yinterest’, ‘penalty’ and 'compénsation’, a conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty und interest thereon, it Is the
regulatory authority which has the power to examine and determine
the outcome of @ complaint. At the same time, when it comes to d
question of seeking the rellef of adjudging compensation and interest
thereon under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, kegping in view the collective
reading of Section 71 read with Section 72 of the Act. if the adjudication
under Sections 12, 14, 18 and 19 other thon compensation as
envisaged, i extended to the adjudicating officer as prayed that, in our
view, may intend to expand the ambit and scope af the powers and
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functions af the adfudicating officer under Section 71 and that would
be against the mandate of the Act 2016,"

17. Hence, in view of the autharitative pronouncement of the Hon'ble Supreme
Court in the case mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount.

F. Findings on the objections raised by the respondent.
F.1 Objection regarding force majeure conditions.
18. The respondent took a plea that as per the Clause 9 - Force Majeure of the

builder buyer agreement "the inténding seller shall not be held responsible
or liable for failure or delay in ‘performing any of its obligation or
undertakings as prumded ﬁ:rr in this agreement, if such performance is
prevented, delayed or i;tﬂlﬂb‘l‘ﬁé by: “court.orders” or any other cause not
within the r&asnnabl:;_:;p?tml of the hﬁendh:_.g.ga*ler . Therefore, as the
project "Baani Centreé F’mrlt" was under stay orders of the Hon'ble Supreme
Court of India for 7 years 3 monghs (24/04/2015 T0 21/07/2022) which
was beyond the resp‘oﬂden\ s reasonable mntm% and because of this no
construction in the projeet «Enulei be mrrl:ed dm'mg this period. Hence, there

is no fault of the respondént_in deiayﬂal ‘tonstruction which has been
considered by DTCP #{l RERA while ¢o i‘#ida‘qng its applications of
considering zero penﬁd ‘renewal of license and eﬂénsmn of registration by
RERA. Due to reasons-stated hereinabove it became impossible to fulfil
contractual obligations dueJtu a pa;fﬁcular event that was unforeseeable and
unavoidable by the respondent. It is humbly submitted that the Stay on
construction order by the Supreme Court is clearly a “Force Majeure” event
which automatically extends the timeline for handing over possession of the
unit. The Intention of the Force Majeure clause is to save the performing
party from consequences of anything over which he has no control. It is no

more res integra that force majeure is intended to include risks beyond the
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reasonable control of a party, incurred not as a product or result of the
negligence or malfeasance of a party, which have a materially adverse effect
on the ability of such party to perform its obligations, as where non-
performance is caused by the usual and natural consequences of external
forces or where the intervening circumstances are specifically
contemplated. Thus, it was submitted that the delay in construction, if any,
is attributable to reasons beyond the control of the respondent and as such
the respondent may be granted reasonable extension in terms of the buyer
agreement. After cunmderauunufrnﬂ.ﬁaﬂﬁand circumstances, Authority is
of view that the force majeure m-l! st‘.puiat&d in the buyer agreement
does indeed exempt the bﬂlﬂer from liability for delays in performance
attributable to factors 'bqrpﬁd ﬂfeir re'slﬂ‘i:mahlﬂ control, such as court
orders. However, ﬂm'pt'-:irmﬂl issue arises from the builder's actions during
the specified period u.qf:estlun i, despite claiming force majeure due to
external iTl'IpEdiTl’lElﬂE, ’the huﬂdar continued f:unstruc!:mn activities
unabated thereafter con mhgtlyreeewed M rru.-u"l:s from the allottees and
even executed buyer’s agﬂiﬁi?p{:ﬂﬁﬁﬁw me. This sustained course of
action strongly suggests that thé builder pussessed the capability to fulfill
their contractual ﬂhlﬁﬁ%ﬁlnﬂ despite the purported hindrances. Therefore
the builder cannot mval-:e Force Majeure to justify the delay and
consequently, cannot seek an extension based on circumstances within
their control.

G. Findings on the relief sought by the complainants
G.1 Direct the respondent to refund the entire amount paid by the

complainant alongwith prescribed rate of interest.
19. That the complainant has stated that the stay on Construction was on
Paradise Systems Pvt. Ltd. and not on Green Heights Pvt Ltd. as the

agreement was executed between the later one and nowhere the name ol
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Green Heights is mentioned in the alleged stay order. It further states that
payment was collected by respondent in the mode of construction linked
plan and respondent was sending demand letters even when the allege .
stay was there and hence no relief of zero period may be extendam:’“
respondent. The counsel for the complainant that zero period i.e. by DTCP
is for limited purpose of renewal of license and DTCP orders cannot dilute
the builder buyer agreement

20, The complainant further states thatduring the stay period the respondent-
builder had collected the paynmnwemude of construction linked plan
from the allottees and even E:-:eﬂtfﬁd ﬂfﬂ buyer's agreement during that
period. He further subma;rgpt the I‘ﬂspuqd’ent -builder sent construction
updates to the aJlutteey"‘ }ﬁ,ﬁﬁ* mﬂﬂmg plans during the said
stay period. Mﬂreuvaii the 912 acres of the prm,eﬂ land would be acquired
by the HSIIDC if it fqll:- under section 4 and sectifun:]E of Land Acquisition
Act, 1894 which is na{ghﬂgqa’sé -

21.0n the contrary, the mu-h,s‘al for the r&spﬂﬂdﬂnt states that the land on
which Baani Center Point P‘rﬁucl; is constructed was notified in Section 4
Notice dated 27 August 2004 and the details of this land are mentioned on
Page No. 05 of the Mnn * Iﬂtﬂ:e of tﬁplﬂﬂ.& Acquisition Act, 1894,
Motification. This Iﬂ.l'ldr was not in Sgctmn 6 Notification dated 25 August
2005. vide iudgemeﬁbdééad El ]uly\ZHZE tﬁe Slhﬁ me Court in para 32,
specifically passed directions that the lands which were not notified in
Section 6 notification and there was no transfer during the period 27 August
2004 to 29 January 2010 and were not part of the deemed award. HSIIDC
filed an application for clarification on 01 July 2019, for inclusion of this
land parcel also in the deemed award, however, subject to payment of

penalty this land parcel was exempted from deemed award.
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22. Further, the respondent states that a collaboration agreement dated
30.03.2013 was entered into M/s Paradise Systems Pvt. Ltd. being the
original landholder and Green Heights Projects Pvt. Ltd, being the
Developer for the project namely “Baani Center Point’. Thereafter, the
construction was initiated in the project and during that process a letter
was received from Directorate of Town and Country Planning directing to
stop the construction in compliance of the Injunction Order from the
Hon'ble Supreme Court of India dated 24.04.2015 Thereafter the
respondent builder approached ﬁl{ﬂ&g‘}ﬁe Supreme Court of India for the
clarification of the stay order as:ﬁf’ﬁMer it iz applicable to the land and
license however Supremeé Cowt directed it to approach DTCP for
clarifications. The rquﬁnﬁém bui]der approached DTCP vide various
representations huwew‘i' PTCP did not take any decision as the matter was
pending in the Supreme Court, It was further re presented by DTCP that the

g d'po&nnns af eHnr:e Sﬁf acres have been taken
by Central Bureau of I'nuﬁ ation l::-f all the pm‘lﬁ:ts and till original files
are returned by CBI, DT(fF-.ifﬁi not beina pg;:tinn to provide clarification

original files in resp

in respect of various re reseﬁfaﬁnns Tﬁe Landowner then approached
Punjab and Haryana; mm't ﬁu' dlrﬂnm to. @l to handover original
files in respect of the project of respendent and the High Court by order
dated 27.03.2017 pml;sed appropriate directions, It is pertinent ta mention
here that between the periods of 24.04.2015 till 12.03.2018, the Hon'ble
Supreme Court of India had passed directions in respect of 912 Acres of land
in 3 Villages including the land where the present project (Baani Center
Point) is constructed. That vide judgement dated 12.03.2018, the project ol
Respondent was not included in tainted projects which clearly meant that
respondent could commence construction subject to renewal of licenses
and other permissions. Shortly after the stay was lifted on 12.03.2018, M /s
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Paradise Systems Pvt. Ltd. approached DTCP for renewal of license to begin
construction which was granted to them on 23.07.2018 and thereafter the
respondent has developed the said project which is almost complete and
was left for some finishing works and interiors. It shall be pertinent to
mention that while renewing the license the entire period of 24.04.2015 till
12.03.2018 was exempted as Zero period by DTCP.

later on, the HSIIDC filed an application in the Hon'ble Supreme Court of
India dated 01.07.2019 through M.A. No. 50 of 2019 in the matter of
Rameshwar Vs. State of Haryana & %WTEE of 2015 being “Application
for Clarification of Final }udgmenﬁgﬂz 03.2018 passed by this Hon'ble
Court". It is submitted lharfha Hon'ble Supreme Court through its order
dated 13.10.2020 again gra.nfeﬁ an luiu:;éhun an further construction ol
projects of the peu-tneé ta the said case including M/s, Paradise Systems Pvi.
Ltd. project of Baani Genter Point. The relevant portion of the said order

reating any fresh thi

jinisined Works at b Wle EXC .
of the site”. That ﬁnaily thrnu&h Lhe raﬂant }udgment on 21.07.2022, the stay
on construction was Ccleared by the Hon'ble Supreme Court of India in M.A
50 of 2019 in the matter of Rameshwar Vs, State of Haryana & Ors. CA 8788
of 2015. vide letter dated 26.07.2022 the complainant was informed that
the project has been cleared from stay on construction and creation of third
party interests, by Supreme Court vide order dated 21.07.2022. The
respondent vide letter dated 25.07.2022 has also applied for renewal of
license and other permissions from DTCP which is awaited. It is also
important to mention that the project was registered with RERA wvide
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registration no. 187 of 2017 and after the judgment of Supreme Court the
respondent has filed an application for extension of the registration under
section 7 sub clause 3 dated 04.08.2022.

24. The matter concerns two distinct periods: from 24.04.2015 to 12.03.2018
and from 13.10.2020 to 21.07.2022. As far as concerned first “Zero Period”
je. 24.04.2015 to 12.03.2018 granted by DTCP, it is observed that the
respondent-builder not only raised demands for payment of instalments
from the allottees but also continued construction of the project. Therefore
no relief can be granted to the respondent for the said period from
24.04.2015 to 12.03.2018. However, during the period 13.10.2020 to
21.07.2022, the respnndgrrf was mq:ressl:,r directed not to undertake any

further development H‘l_ pmiﬂrt a:uj 'EhEI“E is no evidence that the
respondent did not c@qﬂbﬁnﬂ: such order -‘I“' '

25. After consideration éf;gl‘ the facts and :ircumslsa@.: s, authority is of view
that the respundenticall#ﬂd pa}fmbnt:.and exe
during the “stay period he"!-f,l}ﬂﬂiﬁ b 1Eﬂ3 Q‘WB which indicates their

o gy

active involvement in reai %ﬁfﬁtﬂ ﬁ*ansacMnﬁ Further, it is important to
nate that during the “stay period”, the mspnnd ent -builder raised demands

which are rEpmducM }é‘% g h | 4

d buyer's agreement

 Demand Raised On I}amand Raisp:l ON A«r.'cnu nt Df
03.11.2015 | an laying of Raft
03.02.2016 On casting of 3™ Basement Roof Slab
11.04.2016 On casting of 2™ basement roof slab
| 20.12.2016 On casting of 1* basement roof slab -
10.05.2017 On casting of 4% floor roof slab
08.01.2018 On completion of superstructure
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As per aforementioned details, the respondent has raised the demands
during the period in which stay was imposed. Hence, granting them a zero
period for the purpose of completion of the project would essentially negate
their involvement and the actions they took during that time. Therefore, it
is justifiable to conclude that the respondent is not entitle to a zero period
and should be held accountable for their actions duringhthe stay period,
However, the period from 13.10.2020 to 21.07.2022 shall stand exempted
from interest to the respondent ﬁ:um 13.10.2020 to 21.07.2022 on the
refunded amount as per dlrecw tﬁeJHun ble Supreme Court clearly
! ‘ of 3 party rights and fresh
development of unﬁnlshej-t wqﬂﬁ at ;ffe except those related to
maintenance and upkﬁgﬂﬂﬁsim. So, np ’u;tarﬂt shall be charged to the

respondent from 13. fﬁ.ﬂﬂ"lﬂ to 21.07.2022 as '[J-EJ' the direction of Hon'ble

retraining the promoter fr:}m _' 8

Supreme Court. r .u | J
26.In Cr no. 4-323-2112ﬂam1 ﬁTEvlﬂﬂ the Fes;mad nt-builder took a plea
that both the cumplalh;jtgﬁm pre-mature | mﬁl ngeds to be dismissed as

complainants till date ha&bg';ﬂislﬁsdﬁ}: wme sale consideration. The

sald amount is entitled to be fﬂﬂ'éhtﬂ'ﬁnﬁ' respondent is not liable to refund
any amount to the c:%téa %L ﬁém pinkd uﬁfﬂi& record, the Authority
is of view that although ﬂlm,n;um_plai_nant_s have palgl less than 10% of the
sale consideration but-an‘the contrary, respondent has also not obtained
occupation certificate. It has also observed that respondent neither
cancelled the unit nor refunded the money to the complainants therefore
complainants are entitled to get the refund of paid up amount. Therefore,
the contention of the respondent in this regard is not tenable.

27. In all the complaints, the complainants intend to withdraw from the project

and are seeking return of the amount paid by him in respect of subject unit
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along with interest at the prescribed rate as provided under the proviso to
section 18(1) of the Act. Section 18(1) proviso reads as under:
“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottée does not intend to withdraw from the
project, he shall be patd, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”

28. Clause 2.1 of the flat buyer's agreement provides the time period of handing
over possession and the same is ra?ﬁd,uged below:

“2.1. Possession

The possession of the sés shall ﬁr ‘endeavored to be delivered by
the intending purc entative date of 20.69.2017 with a grace
period of 6 munr&Wﬂ this date su hieche -ﬂg:ﬁi‘f 9 and completion of
construction... | + / b e -

.......... * B {Emphasu ;@pﬂedj
29. At the m::eptmn, iti rﬂd-ranttn comment on the pre-set possession clause

of the allotment letter vmgfe1n the possession has been subjected to vague
terms and conditions. The incorporation of such clause in the allotment
letter by the promoter is iﬁaﬁﬁ“wﬂda the lability towards timely delivery
of the subject plotand Itﬂ“gep;i;.re' the allo ttejg pf his rightaccruing after delay
in possession. This is psﬁu{e@ mient as to how the tes pondent has misused
his dominant PDSHIDFH;T %qﬂnﬁfmﬂs left withxi}ﬂ option but to sign on
the dotted lines Nl N

30, Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them at the prescribed
rate of interest. However, the allottee intend to withdraw from the project
and are seeking refund of the amount paid by them in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]

(1] For the purpose of proviso to section 12; section 18; and sub-
sections (4] and (7] of section 19, the "interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of fending rate +2%.:

Provided that in case the State Bank of India murginal
cust of lending rate (MCLR) is not in use, it shall be replaced
by such benchmark lending rates which the State Bank of
India may fix from time to time for tending to the general
public.

31. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
1.1_‘- oy e

interest. The rate of interest 50 &B

T i Tt

12 .h:,rﬂ'leiegislature. is reasonable

and if the said rule is followed ta Ebﬁarﬂ the interest, it will ease unitorm

practice in all the cases.

32. Consequently, as pgl‘“%e’we‘bﬂh of the State Bank of India ie.
https: //shi.coin , the nrarginal cost of lending tate (in short, MCLR) as on
date i.e., ZB.DS.EEZJI-Q‘Y;'{:E;BE__ , Accordingly, the prescribed rate of interest
will be marginal cost kﬁeﬁr&m + 2% ,ﬂ: ,;um

-
33, The definition of term ‘in

i B . J
Las &ﬂmqupdur section 2(za) of the Act

£

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable paﬁj' the illmee'.-"'in case/of default, The relevant

section is reproduced below:

“(za) ”intere:aé'; means the rates of interest payable by the promater
or the allottee, as the case may be

Explanation. —For the purpose of this clause—

i

the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottes, in case of default;
the interest payable by the promoter to the allottee shall be from
the date the promoter received the amaunt or any part thereof
il the date the amaunt or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter £l the date it is paid,”
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34. On consideration of the documents available on record and submissions
made by both the parties regarding contravention of provisions of the Act,
the authority is satisfied that the respondents is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of clause 2.1 of the agreement executed
between the parties on 01.03, 2017, the due date of possession comes out to
be 30.03.2018 including grace period being unqualified.

35.1tis pertinent to mention over here that even after a passage of more than
7 years (i.e, from the date of Eﬂﬁﬁﬂ date] neither the construction is
complete nor the offer of pnsseémﬁ@e allotted unit has been made o
the allottee by the mmundeﬁﬂp romaters, J’hﬁ authority is of the view that
the allottee cannot be expe-:tﬁim wait e;nd-lessl}* for taking possession of
the unit which is a]]ntr_ﬁ to him am:l for'which he has paid a considerable
amount of money towards the sale consideration. Further, the authority
observes that there is no dﬂcummt placed on record from which it can be
ascertained that whether th respandents-have applied for occupation
certificate/part DELU]]HEI.E!TI. éﬂnﬁcate or what is the status of construction
of the project. In view of the ahuﬂe-menhﬂne_d fac_:c_s. the allottee intends to

withdraw from the pﬂ*ﬂﬁ* Nv I : [ rﬁﬁ%ﬁgh’c to do the same in
view of section 18{1] utTJ:ITe A:;Zﬂlﬁ.“ ) .

36. Moreover, the nccupauun ﬁemﬁﬂatefcumﬁlatmn certificate of the project

where the unit is situated has still not heen obtained by the respondents
/promoter. The authority is of the view that the allottees cannot be expected
to wait endlessly for taking possession of the allotted unit and for which he
has paid a considerable amount towards the sale consideration and as
observed by Hon'ble Supreme Court of India in Iree Grace Realtech Pyt.
Ltd. Vs, Abhishek Khanna & Ors., civil appeal no, 5785 of 2019, decided
on11.01.2021
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® .. The oecupation certificate is not availoble even as on date, which ciearly amounts
to deficlency of service. The allottees cannat be made to walt Indefinitely for
possession of the oportments allatted to them, nor can they be bound to toke the
apartments in Phase 1 of the project....."

37. Further, the Hon'ble Supreme Court of India in the cases of Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. (supra) reiterated in
case of M/s Sana Realtors Private Limited & other Vs Union of India & others

SLP (Civil) No. 13005 of 2020 decided on 12.05.2022. observed as under: -

“25. The unqualified right of the allottee to seek refund referred Linder
Section 18(1){a) and Section 13{4) af the Act is not dependent on any
contingencies or stipulations thereof ft appears that the legislature has
consciously provided this r{gﬁt qlf refund on demand as an unconditional

absolute right to the allotted, if the pramoter fuils to give possession of the
apartment, plot or buil ‘Hﬂ N thetime stipulated under the terms of
the agreement regardlless of unforeseen events or stay orders of the

Court/Tribunal, which{® ineither way nat attribugable to the allottee/home
buyer, the prom a"’ﬁ'wder obligation be refurid the amount on demand
with interest a ﬂ:e rate prascriﬁed by the Srate'Government including

compensation m:ﬂe;‘nunner pmwde:f-,uqyer the Act with the proviso that if
the allottee d\ wish th yjéct, he shall be entitied
for interest fort % ngf m’frhﬂ

ossession at the rote
prescribed.”

38.The promoter is relﬁfcy:&étfﬂ ﬁ"’ all obliga 'I

functions under the phﬁﬂﬁphﬁ of the &gt of 2016, or the rules and
regulations made thereumfé?‘m to the allottees as per agreement for sale
under section 11{4)( Wegumu&r has ?IIpd tﬁcnrnplete or is unable to
give possession of the uﬁtritr'a-:tbrﬂm with the terms of agreement for
sale or duly cnmplé,;er!;- i:l}ﬁ the datp.- specified thérein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw from the project,

18, responsibilities, and

without prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as may be
prescribed.

39, Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondents

is established. As such, the complainant is entitled to refund of the entire
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amount paid by them at the prescribed rate of interest e, @ 10.85% p.a.
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of each
payment till the actual date of refund of the amount within the timelines
provided in rule 16 of the Haryana Rules 2017 ibid.
G.Il Compensation

40. The complainant in the aforesaid relief is seekmg relief w.r.t compensation.
Hon'ble Supreme Court of [ndla ‘“ jilappeal titled as M/s Newtech
Promoters and Developers Pvt. L@i‘jﬂ .ﬁtate of UP & Ors. (Civil appeal nos.
6745-6749 of 2021, dEndEﬂr,nn ;;,:Lz&gi} has held that an allottee is
entitled to claim cumpﬂﬁapbn undar Eej:l:llqns ﬁ 14, 18 and section 19
which is to be decided hj.r the adjuﬂimﬂg officer as per section 71 and the
quantum of r:nmper(sapan shall be adjudged by:the adjudicating officer
having due regard I:ﬂrlrth factors mentioned in section 72, The adjudicating
officer has exclusive ]Lmsdim&un to deal w_ﬂ;h the complaints in respect ol
compensation 4 et

H. Directions of the authurlt}'

41, Based on above detetﬁnzaﬁﬁ of the autha _F agﬁacceptance of report of

the committee, the au ]TEré;hf passes this order and issues the
following directions under section 37 of the Actiin respect all matter dealt
jointly to ensure compliance of obligations cast upon the promoter as per
the function entrusted to the authority under section 34(1):

I. - The respondent/promoter is directed to refund the amount i.e., Rs.

-: -"l:;. _.':.,;-':

39,24,037 /- /- received by it from the complainants along with
interest at the rate of 10.85% p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund oi
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the deposited amount. No interest shall be payable by the
respondent from 13.10.2020 to 21.07.2022 in view of judgement
of Hon'ble Supreme Court wherein this was explicitly instructed to
cease any further development in the project.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

.. The respondent is further directed not to create any third-party

‘est fiergon to the complainants, and even
if, any transfer js hsnamd with I.'"BEPEt’!.’ to subject unit, the

receivable shar!] bg ﬁzfgt utlliz.eﬂ fqr i:.lugring dues of allottee-
-::nmpfamant:

42. This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this order. -~ \|

43. Complaints stands dispﬁseduﬂ‘. _

44. Files be consigned to regfsh&'

*ﬂ 'ﬂa_.]?' F A

e -
) =1 f' LYK ‘*RP Wi —é_)
gwan)  (Sanjeev Kumar Arora)  (Vijay Kuffiar Goyal)

i Mem‘ber Member

..

[Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority, Gu rugram

Date: 28.05.2024
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