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. The p
complainant/allottee under section 31

Development) Act, 2016 (in short, the Act) read with)
Real Estate (Regulation and Development) Rules, -

resent complaint dated 28.10.2020 has bee

of the Real

I '.I .:.i.ll.
=
r

for violation of section 11(4)(a) of the Act wherein it is (ntei

that the promoter shall be

responsible for all obliga {ons, respons st
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functions under the provision of the Act or the Rules and re |
there under or to the allottee as per the sgreement for sale execut

A. Unitand project related details

2. The brief particulars of the project have been detailed in the foll

Complain laint No, 381

form:
S. Particulars
1. | Name of the project .~ | ' “Cer
2. | Project area
3. | Mature of theprojec
a o
= 7.
4. | DTCP license no. and 9-10 eof
validity ! [ | |eoforge
5. | Name of iic;q‘sgn'n'
1|. lI.-'l_,
6. | RERA naﬁul& ot}
registered L9
7. | RERA mg&u?:iun valid [ NA'
up to
Occupation certificate
04.10.2006 for Bi

lllll
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Block, Community Buildinj
Shops

10. | Association registered | 12.04.2005 vide DR/ ‘

11. | Responsibility  handed | 18.08.2008 through Moll
over to Association (page 299 of Rﬂpi)']

12 | Deed of declaration ' |{28,03.2007 and 03.05.2010

- bu ru,!_- -

BI

I. The above menti

3. The complainant has 'ﬁaﬁ!lfg | ._1-___ .
:fespundents are th ‘4% _
B

Facts of the mmplall}v \

T

"Land"). The respo altsﬂ; aﬁuve namme ﬁ' ;= pa
the companies Act, lgﬁiwhﬂ have for th
residential group housing cuﬁﬂftm the aforesaid
were issued llcens%‘% g&l’aﬁ% Pa; Mﬂl
dated 30.01.1999, was granted to Gulab-
Development and hag'u]nﬂu n of Urban |
and The Haryana Development and Regulation of Urb L .
("Development Rules”) vide a letter dated 1.2.199

|;r"
]

residential group housing colony. It was rmwei
21.01.2002 till 29.01.2003.
That similarly, license No. 10 of 1999 dated 30.01.1999 w:
Peas Farms (P) Ltd. under the Development Act audt
there under, vide a letter dated 01.02.1999 for mﬁng
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housing colony. This license was renewed vide a letter de -'-!ii'_-f:; 1.01.2002 till
29.1.2003. (Licenses No.9 and 10 are together referred to as "Lice

Complaint No, 3812 of 2020 .

per the Licences, certain portions of sector/master p':an
of the licensed area were {0 be transferred, free ufcnﬁt,
In accordance with the conditions for grant of License, -_
executed a bilateral agreement dated 30. 01.1999 wtth- h
and Country Planning which inter alia detailed the devel
undertaken by the respondents. It is pertinent to mﬁ-
approved plan and the licenses, the. respondents were reg ui
internal community huxldmg a,ml were expresﬂy '_ ibited from
recovering any amuunt'.:.ﬂ'[atsue#erqn Avaccount from the flatho
[, That the respundegt{.s und&‘.t'tuﬁk devel *( 1 > | |
contractor project r iz, Ha#andra i
phased manner reby completed ﬂ;e" tructi
colony namely ﬁ"ai Park-1 at Sector 42,
Haryana 122002 'ﬁﬂ: tEﬁEﬂl‘iﬂEl‘ltS const
numbering towers Ato ] in three {3‘; p
constructed further buildings-- bloc
building K-1 & H—g in Phase 1V on the
Central Park-L Upﬂn “completion of the €0 ion
Director, Town & Enﬂ]&w Planning, HA&A El:'l D
on various dates for the aforementioned Towers i!u
completion of the constru ction of Tower K (K-1 & K-2)
Country Planning, Haryana issued occupancy certifical

IV. That the complainant- Central park-1 Condominiun
association of apartment OWNers of the residential grouf
known as central park-1 who is the cumpiainanth :

has been constructed on parcels of lands situated in ¥
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VL.

VIL

VL

IX.

HARERA

and District Gurgaon, Haryana, aggregating 13.478 Acres which as on date
known as Sector 42, Golf Course Road, Gurugram.

Lssociation is a society registered under the Societies Registration Act, 1860,
having registration number DR/GGN/0010 dated
Association has its registered office in Central Park-1, § or 4
The complainant association has authorized repre
Relan to represent the complainant association.
That It is respectfully submitted that members & the complainant
association are the owners ufwrw apartments in cer tral park-1 as also of
common areas and facilities thﬂrﬁn%ﬁheir respective proport
That after the remden_;s El;ﬂﬂﬂli tq reside in their r
members of the :nmp(a;nantassﬁcmﬁ@ﬂ upon ing
‘“ﬁ ;bt constructed the :
eiﬁq‘]ihermm.nﬁmgw 1
colony project wi .r;itm Har:.'ama Reﬁ state |

violating the pmvu: niqi.@

respondents who

colony have till

That the section 1ﬂ;f the nan.a’&‘t 5
which are ongoing and the completion ce
promoter has to makean application with the Authorit
the Act for the registration of their project within a pet
the date of the commencement of the said Act.
That the respondents have till date Jeliberately and intentionally neith
have obtained the completion certificate for the ¢ -;-. 1p h

nor have they got themselves registered as under the saii

That It is imperative to mention that had the T '

themselves with respect to the project/ group hou
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under the RERA Act, they were bound to disclose various particl

respect to the group housing colony to the competent aut

the purchasers/ owners and residents of the group ho sing olo

X, That the members of the complainant association whu
their respective flats in the Central Park-| have along with ownership 1
of their apartment has also undivided interest in the commen areas and
facilities (hereinafter referred to as 'common areas and facilities)

XL That as per the provisions of the RERA Act it was incumb
respondents to get themselves reg]glia;ad and further d _-5 he ! ommon
areas and facilities' to the cnmgete;imthnﬂty and also to the p N 3
the flat.

XIl. That the responde 2&1"’&1{ c&n 1tior
o
construction of th huusmgﬂuluny:e ral

qltf,tl'l‘: r:nmpiaiﬁ;anh ,
in the central pa ‘i ﬁ is perttnenl: 0

XI1l. That the respondents since have garnered :
by selling almost e flats in the group] AR ntral
have nothing more left thus has to apply for the issuance of ¢
certificate with the appropriate authority.

XIV. That now the respondents surreptitiously taking undue adva
non-registration and non-disclosure with the authorities
and demanding ownership of the commeon areas and fac
housing colony which undoubtedly is against the interest ar |

the residents who are the members of the complainant-associ
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. That the complain ociation hig"f'l

since the owners and residents have already paid for t

common areas and facilities and have undivided interes
respondents taking undue advantage of their non-r jon and
disclosure with the authorities have been threatening to co mence an i
construction of a residential building, The respondents

adamantly demanding the ownership of the cﬂmmun-- s and facilities
despite the same are owned by the orders and reside
apartments in the group hou sing colony. The responden
the stepping stone of initiating. aq I,ll"agaj construction w

the group housing colony. Th& ;recsf?ndants till date ha
Nna rﬂgi i

A0 TLUEES
'i-_

flagrant violation of the law uf the 'iancl y
various non-compli :@'qﬁhe said 4

attempting to ind alie an il.llegal cnnstrunﬁu

Central Park-1 5f1ipt ermll#E nar : so claiming
Central Park-1 and als hﬂem‘lsrreprés \i.to the residents/ purchasers of
the said group housing colony thereby committing
the complainant iaﬂi&n whﬁ .;::5 esjde
society, Taking the b_Ene'ﬁti DF such non-registra
claiming for ownetship of the common are
otherwise as per the layout plans while the members of the
association were purchasing the apartments.

That the promotors/ respondents have till date _
complainant association with their RERA registration nun
provided with the completion certificate of the group
the respondents have not registered themselves, the 12
group housing colony have not been duly apprﬁlﬂ‘
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quthorities. Such non- adherence by the respondents and ab

position as against the residents such as the members @ ompl
association herein will eventually would affect the rights of the residents of
the group housing colony. Further, it is against the w '? o of the
housing colony as a whole.
xVIl. Thus the complainant association has been constrained to approach
present adjudicating authority through its authorized reps
filing the present complaint seeking various reliefs a . detailed un
including but net limited to
r:nlun:,r by the rﬁpundenﬂ as und

"b‘]‘l‘Ld"E!"t.hER.. !

who are the mem uf the -::nmplalna 1550
resp::mdents and a

made to the me
residents of the centra'l parkil
dncuments,r’diﬂciuhuﬁssu:h as the deea f d
with the authority thereby getting the r:un:tpletlun
respect to the group housing colony. Also prevent a
from claiming any ownership over the commaon & . :

group housing colony and hand over the common areas and fa
residents of the central Park-1.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s).
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I, Todirect the Respondent for mandatory registration under Sec.
3 of RERA Act.

II.  Todirect the Respondent under Sec. 37 r/w 5ec. 11(3) of the Aet
to make complete disclosures;

IIl.  To direct respondent to disclose with respect to common areas
and facilities and layout;

V. Appointment w/s. 35 to conduct inquiry into affairs Q' the
respondent;

V. Penalise respondent u/s. 38 of the Act for deliberate violation of

law;

Vl. Restrain and penalize respondent u/s. 37 and section 38
respectively for their illegal claiming of facilities and non-
handing over of the common area;

VIl. Direct respondent to apply and provide for completion
certificate;

Vill.  Direct the respondent to comply with Sﬂﬁﬂﬂj the Act;

IX. Direct the respondent to comply and | abide by their

representation by providing necessary documents/ disclosures
such as DODs;

X, Prevent and restrain the respondent ﬁ'q)m initiating, carrying
out or continuing with any illegal construgtion;

Xl Restrain and prevent the respondents from claiming ownership
over common area and facilities and hand over the same to
respondents;

XIl.  Pass an order u/s. 36 of the Act directing tﬁaﬂspundm not to

carry out any further activity against the beneficial interest of
the Association;

XIll.  Pass an order u/s. 36 to continue with the maintenance and
operations of residential flats

5. On the date of hearing, the authority explained to the
respondent,/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the act to plead guilty or not
to plead guilty.

D. Reply by the respondent

Page 9 0f 23
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6. The respondent has contested the complaint on the follow

a. That central park i residential project situated at .
(hereinafter referred to as "Project”) was completed an
year 2007 i.e. more than a decade ago when the applic
Real Estate Regulation and Development Act, 2016 (A
on 01.05.2017. Pertinently, the Act does not intend to h
effect on the completed project.

b. That a total of 409 apartments w were constructed in F
said project. The nccupathq," tifica snfaiiphﬁea

i

s B
i |V |-, KILK2,EWSE
Smifunity Building and

¢. That the possession of all the above mentioned f'
offered as early as year 2007 and accordingly the sam
The conveyance deeds of 407 apartments have alrea

(=

allottees in respect of balance 2 apartments are n



GURUGW Complaint No. 38 :
completing the registration of conveyance deeds d ':-:-_:.- :

reminders.
Thereafter deeds of declaration ("DODs") in cumpllanﬁ
Apartment Ownership Act, 1983 were also filed on 28
A to ]) and 03.05.2010 (for Towers K1,K2Z, EWS :
building(club), commercial(shops) between K1& K2) re
_ The conveyance deed also clearly mention that the area to be utilized for
the clubhouse, convenient shops, nursery school, cr sche &EWS units
not form part of the commor area or general areas o
apartment/building & uwné;rahin whereof shall '-"Z_:_j::_;

landowner /vendor t El‘ﬁqu'l

Fspunﬁntﬁ hemin declare

Further, as per
Ownership Act,
services very
that the club area which is inside ﬂiE )

and no cost of the club,hfs s]w&].ﬂp snt was recow

Similarly, schoo ??\ﬂp& wggnuu‘hﬂ An

did not form parto the cummﬂn nar *

. That the r&spéq'_ﬂ,ﬁﬂt& HE’I‘-EH‘I I‘liﬂ'; g 'l
maintenance of the project to the cnmplainant way back in 20
on 18.08.2008, by the way of MOU executed be =-'---..--;:_'
respondents. The respondents further handed m?#
installed for the project by way of list annexed te aid MOU. The
respondents not only handed over the project hui '
entire amount of maintenance security deposit o

along with entire accumulated interest thereon ©
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bonafide and transparent manner which was the examp e

instance and action by any Developer in NCR,
. That it is further submitted that post the handing over of the common

areas, maintenance of the project, and all its equipment, noth ins

to be handed over by the respondents to the complainar |

fact that the complainant association is handling the

maintenance of the complex since year 2008. g

complaint is not only without any cause of action so fm*

the common areas and mammna:{ee of the Project is ct

barred by limitation. ”4 ﬂa )
That the project in :}wsl:wn :lelivere&f )y the msp
premium proj fg.ﬁ!goﬂﬁ& and is known fo its s

their own benefi »

That all the aparl:m)n'fa‘;\\ﬁi ere'sold

there is no apartment in I:I're-«pm}aet which the R

advaraee a% @Wﬂlf&mﬂﬂhm of Section 3 of the
Act is required. : e B
. That the prujec&ﬂfthﬂ,l:‘ﬂpuudents is AM@' 1 i
definition in the Haryana Real Estate Regulation and Dev
2017 ("Rules™). It is pertinent to mention that the ongol
been defined only in the rules and not in the Act, the fore, t
of the ongoing project has to be construed as per | il
worthwhile to mention that all the occupation certilicates _
project were obtained by the year 2007 i.e. almost a decade before

came into operation.

@ng grab :7 ro : t ";
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. That another ¢ ;p]aint heaﬂng no.

That the respondents have not been able to
certificate because of several hindrances and obstructic

of the residents in the project with their vested in
protection of the complainant association. These residents/
have not allowed to complete the construction of the schy :
only remaining requirement for completion. it
complainant has time and again obstructed the res 10
common access/road to complete the construction of th
being clearly provided that such :ummnn access/road a -‘3{ equally
as approach road for the ,u ol 2 Jai
persistently raised th
for the children nf

the parties has ’ y orderags '.

tved Residents of Central Park s
Pvt. Ltd." is pending before the National Ei:_tﬁms

Commission, New Delhi for the issues related to cluby

Association of

the knowledge of the complainant and its officers but hay

fact from this Hon'ble Authority.

_ That from the said complaint filed before the Hon'ble B L

that the complainant herein is not the body representi
the residents of the complex. It is further impe -ative question to be
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decided by this Hon'ble Tribunal whether the complaint has

with the proper authority of the members in their ge
pertinent to note that no resolution of such general

the complaint, It is also not clear whether the autho -a-.-=': y

who has filed the complaint is representing the co
personal capacity or as an advocate since there is no Vakalats
effect.
7. All other averments made in the complaint were denied in toto.
8. Copies of all the relevant documents have been filed au'laeli la
Their authenticity is not in dlqu;g *fgce. the complaint can
the basis of these undispu.ﬁe'(‘ u-:a,lmems A ssion m;
E. funsdlttlun of the

E.l Territorial ]urisdh:l:lnp

TN

10.As per notification no. 1/92/2017-1TCP &ated 14.12.201
and Country Planning DEErtmant Har_‘.rana, th'E Iltrisdi
Estate Regulatory ﬁuthnnt:,r Eurugram shai[ be entire Gu
all purposes. In the Erasent case, the pmja:t in wﬂnn
planning area of G-.;z_*ugllnn;l_dy_sm::t Therf:f}amreaﬂ_ﬁ; au_
territorial jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction
11.Section 11(4)(a) of the Act, 2016 provides that the pro
responsible to the allottee as per agreement for sale. Sectit
reproduced as hereunder:
Section 11
FH The promoter shall-

(a] be responsible for oll obligations, responsibifities and funcele
under the provisions of this Act or the rules and n@uﬁﬂ
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thereunder or to the allottees as per the agreement for sa
the association of allottees, as the case may be, il the ¢
of all the apartments, plats or buildings, as the case may b
allottees, or the common areas to the assoclation of allott
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(7) of the Act provides to ensure compliance of me
cast upon the promoters, the allottees and the real ¢
under this Act and the rules and regulations made there

12.50, in view of the provisions of the Act quoted above, -.'Tj:"':f?_-'
complete jurisdiction to demde the cnmplalnt regnrdirq 101-CO!
obligations by the promoter Ieﬂa:unﬁ aside compensati '
decided by the a:ﬂur.iicatlng nfﬁcgr if pursued by the

F.Il The Act does not
project
13. The respondent-promo

the respondentisa

accupation certifi fmﬂq ﬂw %ﬁ

12.12.2005, 04. lﬂﬁ am:t 11.07.2007
into force of the A ru]e:mad'e the reunde: .

14. The authority is of the view that as per proviso to se “tion 3

ongoing projects on the date of commencement of this A ctie, 0
for which completion certificate has not been issued, !
an application to the authority for registration of the
period of three months from the date of commenceme!
relevant part of the Act is reproduced hereunder:-
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Provided that projects that are ongoing on the date of comment
this Act and for which the completion certificate has not bee
promater shall make an application to the Authority [for registration of the
said profect within a period of three months from the date
commencement of this Act:

15. The legislation is very clear in this aspect that a project shall be regar

an “ongoing project” until receipt of completion certificate. Itis i
certificate from the competent authorities till date. A
statutory provisions of section 3 of the Act, 2016, it is observec
is retroactive in nature and :uwrggﬂwmg projects for which comy
certificate has not been issued. : : i-.t

16. Further the Hon'ble Supren Ej;nm gﬂ[nd"

of 2021 titled as M/S.; h Prom
of U.P and Ors. al atves that
52, The Parlia tended to - bring
the ongoing réa ¢ projects (in ks M

“converting and
including every R

upcoming in future' under Section 3(T] 0f &
the legistature by héiﬁfﬁ.g.{ !.i_l'lﬂl'q:lﬂl.ﬁ}‘ and without any &
is to include those pmﬁ“ﬁ---wﬁ; Jere  ongoing and in €

completion certi nﬁﬂe@ﬁu{iw the Act I il
17.Therefore, in view | of the abov @ ~advanci

respondent/promoterishereb rejected.
; § EI.J'U!“:}:‘-J'--;,:H éM )

G. Findings on the relief sought by the |
G.I To direct the Respondent for mandatory registration ug '
of RERA Act. ]
G.1l Direct respondent to apply and Pﬁw'&;
certificate. |

-
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The above mentioned reliefs no. F.I, &F.I as sought by 3
being taken together being interconnected as the findings in one

definitely affect the result of the other reliefs.
18. The complainant took a plea that in accordance with section 3 of

specifically states that any project which are ongoing, and co mplet

been issued, it is the duty of the builder to get it registered _.'.:._ he authority.

Even respondent builder did not obtain any occupation certificate w.r.t

school and completion certificate of the project, which is violation of ! 1

-~

provisions of the Act, 2016. J »
19.0n the contrary, the res]:mndent huilder states that as [

'ongoing projects’ under rule Z{0) of the salli rules, any p
application for nccupatinn certificate, part ﬂlerem'ﬂrm
part completion r.'erhﬁcate is made to the cum;:g&nnt
the publication of the sald rules is outside l:he purmw of Haryana Real E
(Regulation & Develnpment] Rules, 2017. Su itts nut ] '
for registration of pmj&& s the ncculpanun neﬂiﬂr:al:‘i
granted on 10.03. EUDS fnr E]-::u':k A B and E, 1112.2'&@ '3 |
04.10.2006 for Blocks F, G H and |, ‘and 11 u?zua? I"
Block, community hui'lding am:l ahﬂps and her hem:e has pleat

e

of the project is not Impnrtant under RERA.

20, After consideration of the facts and drwrﬁﬁlﬁ:&;{h
even if the definition of ongoing project as given under rule 2|
Haryana Real Estate (Regulation and Development) Rule
any part of a project for which a completion, occup certificate,
thereof has been granted before the publication of theser !
in the definition of an ongoing project. Accordingly, projec _5.:3'_' vh
occupation certificate or part occupation certificate on tk

of the Haryana Real Estate (Regulation Development) Rules,
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28.07.2017 are not exempted from the definition of the ongoing project and
are thus registrable. It is important to note that till date respondent

has not obtained occupation certification for the school site whie

is part of the project. Keeping in view the fact that the Haryana
(Regulation and Development) Rules, 2017 were published
the project in question required registration as no completion certificate was
issued to the promoter by the competent authority on r
commencement of the Act and therefore the project in que: tion falls withi
the purview of the "ongoing project’and also proviso to sect

defines “on-going Projects” and Etateéti,hat the projects ths

hﬁﬁl ucc:upaﬂnu ¢
re:-pnndent builder wa aﬁgnsih&&inf“ ANS

obtain occupation cs‘f%ls ﬂg[gﬁﬂﬂn ¥ i ! et
liable and as per on ‘tlé{fﬁ} d‘ﬁe :
responsible to ob “'IhL completion. ;:er‘h at
both, as applicable from the competent authority and
allottees individually or to the association of allottees, W hich |
as below:
(11)(4)(b) be responsible to obtain the completion
certificate or the occupancy certificate, or both, dl

from the relevant competent authority as per lﬂcﬂl’
laws for the time being in force and to make it avail
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allottees individually or to the association of @ _ =
may be;

22 Therefore, the respondent builder is directed to make an appli
registration within 3 months as per the provisions of Act 0

which the promoter is liable for penal action under section
Further, the respondent builder is directed to obtain o ': tis
the school, thereafter apply and obtain the completion ce tific
competent authority and make it available to the allo ind
the association of the allottees.

G.I1 To direct the respondent under Sec. 37 r/w Sec. 11(3) of the
make complete :lisr.lnsurqs. I

G.V Direct the respor

by providing necessary A .I sclost
d Felldfs no. F.1II, &FIV&F.
is being taken togethe Qﬂﬁe findings in on
result of the other reliefs dnd thasa-relji ré interconnecte i

23. The complainant i 1 ﬁe[iﬁr“ﬂ#...: ith section : "
the Act to make ::urI ﬂlﬁlﬁ!uﬁﬂﬂ ' d 11(3) of the Act, i

reproduced below: (" | | ‘f_:' A{\_ﬂ

Section 37: Powers of Authu'ﬂty to issue directions.
The e Authority may, for the purpose of discharging its. functions under the
provisions of this Act or rules or regulations made the I
directions from time to time, to the pf‘umuuﬂ‘ﬂrﬂmdﬂ

The above mentic

the case may be, as it may consider necessary and such dire
on all concerned
11(3) The promoter at the time of the booking and Issue ¢
be responsible to make available to the ollottee, the fi

namely:—
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{a) sanctioned plans, layout plans, along with spmﬁmﬂﬂm
competent authority, by display at the site or such other place as o ,, :___. .5

by the regulations made by the Authority;
(b) The stage wise time schedule of completion of the project, ine
provisions for civie infrastructure like water, sanitation and elee
24. It is important to note that as per Section 11(3)(a) of thi RA
developers are mandated to provide allottees with san
plans, and specifications at the time of booking and th
allotment letter. This disclosure ensures that hi
s oposed project fr
. rﬂﬂdﬁ all the lecessar,
WA mﬂﬂ#}_ : _ i,

comprehensive information aﬁd
the respondent-builder is dlr -1 r—
abtained from the cnmpﬁ%ﬁ’ﬂuﬂ!ﬂﬁfyt t]

from the date of this \

G.VI Appoint a d ent u/s. 35 to co
respondent;
G.V1l Penalise ' u/s. 38 of
law. .
A"
Gﬂllmrectthernspun ant to comply with Sec. 34 of t

G.IX Pass an nn:lH of th
carry out any ful;ﬂ:er ﬁﬂt; ;::ain{t
Association; b
G.X Prevent and restrain the respondent from initiat ng, ca
continuing with any illegal construction.
25. The above mentioned reliefs are being sought by the complaina
in above complaint but the same were not pressed by the 2 ¢

during the arguments in the course of hearing. Hureuvm
above violation have been provided in the complail
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proceeding in the matter. The authority is of the view t

counsel does not intend to peruse the relief sought by the coi
the authority has not returned any findings with regard te
mentioned relief.
GX! Restrain and penalize respondent u/s. 37 a
respectively for their illegal claiming of facilities and ne 1an
of the common area

G.X11 Restrain and prevent the respondents from cla |
over common area and facilities am:l hand over th

.'al -' -
complainant-association. It,.- t
The above mentioned rellgﬁ F.lﬂ F.XI, &F W sought by th
being taken together as t@b f a‘}ngﬁ in onerel
/ ¥ -

of the other reliefs 2

26, The complainant isseekl
claim of facilities af
complaint is with \regard . el
Condominium associat l’ﬁ;}nstated*tﬁawﬁ 1e handover o
done in the year 2008. A deed of declarations are plm:ed
was executed in L} ﬁg@@z@? ar 5.
respondent has no “handed over
cumplalnantfassucagﬁlttﬂliata 715 da

27.The Authority places reliance on Section 3(f) of the Haryan:
Ownership Act, 1983 provides the definition of common:
wherein except sub-clause (vii) i.e. such commercial \ctivities
provided in the declaration, rest of the items shall form par - of th
area and facilities. Section 3(f)(iii) provides that the baset arkin s,
garden and storage spaces have been included in the common area and
facilities apart from other parts. Section 3(f)(i) provides hat land on which
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the building is located is also included in the definition of common area and

g HARERA

facilities.

28, Herein, the authority places reference on the Hon'ble Supreme Court
judgement in SLP no. 34275 of 2009 titled as DLF Ltd. Vs, Manmohan Lowe
and others [2014(12) SCC 231] wherein it was held as under:

“43. We are also of the view that the High Court has committed an
error in directing the DTCP to decide the objections of the
apartment owners with regard to the declaration made by the
colonizer. The Competent Authority is defined under Section 3(i)
of the Apartment Act. Section 11(2) provides for filing of
declaration in the office of the Competent Authority. Section 24A
of the Act prribes penalties and prosecution for failure to file a
declaration and Section 24B permits the prosecution only with
the sanction of the Competent Authority, In a given case if the
developer does not provide common. areas or facilities like
corridors, lobbies, staircases, lifts and fire escape etc. the
Competent Autharity can look into the ebjections of the
apartment ownersbut when statute has given a discretion to the
colonizer to provide or not to provide as per Section 3(f)(7) of the
Apartment Act the facilities referred to in Section 3(3)(a)(iv) of
Development Act, In.ourview na objection could be raised by the
apartment owners and they cannot c[qffﬂ;z:: undivided interest
over those facilities except the right of user. In the instant case
the apartment owners have raised no grievance that they are
being prevented from using the community and commercial
facilities referred to in Section 3(3)(a)(iv) of Regulation Act, but
they cannot claim-an undivided interestorright of management
over them.” :

9. The deed of declarations after obtaining occupation certificate were filed on
01.12.2009 and 15.10.2010 by the promoter / colonizer under the provisions
of the Haryana Apartment Ownership Act , 1983 which is much prier to
coming into force the RERA Act, 2016.

30. Therefore , the issue if any pertaining to handover of community building as
part of common area as per the deed of declaration , the complainant
association is at liberty to raise the said issue before the cunmma&meb&nt
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authority as per the principle laid down by the Hon'ble Apex! [

Vs. Manmohan Lowe(Supra).
H.  Directions of the authority
31, Hence, the authority hereby passes this order and issues
directions under section 37 of the Act to ensure compliance: sf ol
upon the promoter as per the function entrusted
section 34(f):

i. The respondent is directed to ap]:lijp: for registration n’E« the |
menths as per the provisions. BWEWIE and failing whic
is liable for penal action undﬂm 5'3 of the said A
ii.  The respondent build ;g,furﬂmr dir cte
of the school, rher ¥ nhtgnﬁ obtain

the competent a and make it availablex
or to the associa the:ﬂll ttees.

iil.  The complainant %f 0 lsgt'i
community buil ‘a pﬁrl: bf

competent authority.
32, Complaint stands I
33. File be consigned t m
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Ashok Sangwan

Member %MMW,

Haryana Real Estate Regulatory Authority, Gurugram
Date: 09.04.2024



