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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 3050 of 2020
Date of filins complaint: 13.70.2020
Date of decision 09.04.2024

ORDER

1. The present complaint has been filed by the complainant/allottees

under Section 31 ofthe Real Estate (Regulation and Developmentl Act,

2016 (ins short, the Act) read with rule 29 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the Rules) for

violation of section 11[4) (a) ofthe Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

Mr Satyanand Shukla
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R/O; Amber 53 Fl Emaar Emerald Hills, Sector-65
Cu rugram Complainants

VeRs.us

M/S Emaar Mgf Land Ltd.
Regd. Office: Ece House,28 Kasturba Gandhi Marg,
New Delhi 110001 Respondent

CORAM:

Shri Arun Kumar Chairman

Shri Vijay Kumar Goyal Member

Shri Sanjeev Kumar Arora Member

APPEARANCE:

Sh.K.K Kohli (AdvocateJ Complainants

Sh. l.K Dang (Advocate) Respondent
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responsibilities and functions under the provision ofthe Act or the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se'

A. Unit and proiect related details

2. The particulaRs. of unit details, sale consideration' the amount paid by

the complainants, date of proposed handing over the possession' delay

period, if any, have been detailed in the following tabular form:

ParticulaRs. DetailsSr,

No.

Emerald Floors at Emerald Hills,

Sector 65,Gurugram, HarYana
1. Name ofthe project

2. O 10 of 2009 dated 21.05.2009

valid up to 20.05.2019

R[RA Registered / Not Registered 762 of 2077 dated 29 08.2017

valid lp to 28.02.2022
3.

4. Unit no. EHF-267-A-FF-053, fiRs.t fl oor

[page 5l ofcomPlaint]

08.07.2009

[annexure R2, Page 5B of replyl

5. Provisional allotment letter issued

in favor of fiRs.t allottees Mr' Lokesh

Nigam and Ila Nigam

17.03.2010

[page 63 ofrePlY]

6. Date of execution of buyeis
agreement between the resPondent

and the fiRs.t allottees Mr. Lokesh

Nigam and lla Nigam

13: POSSESSION

(a) Time ol handing over the
possession

Subject to terms of this clouse ond

I sublect to the Attottee(s) hoving

I complied with oll the terms ond

I conditions of this Agreement' and

7. Possession clause

Complaint no, 3050 of 2020
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May 2019

( As per the affidavit at Annexure

R12D at Page 168 of rePlY filed bY

the respondentl

11.05.2019

[annexure R10, Page 152 of

replyl

iot b"ng i, dehult under anY of

the provisions of this Agreement

ond compliqnce with oll prov isions'

formalities, documentotion etc , as

prescribed bY the ComPonY, the

Compony ProPoses to hand over

the possession of the indeqendent

Itoor within 27 months fiom the

dste oI execution oI this

AgreemenL The Allotaee(s) agrees

and undeRs.tonds that the

Company shall be entitled to o

orace period of six months. for

ttpptying qnd obtaining the

occupstion certificote in respect

(Emphasis suPPliedl

[page 64 ofcomPlaint]

Due date oF Possession

Rs.54,57,578/-Total consideration as Per

statement of account dated

74.12.2020 at1age 1,46-147 of rcPlY

Rs.55,23,052/-'Iotal amount Paid bY the

complainant as Per statement of

account dated 14.12,2020 at Page

746-147 of reqlr

09.05.2019

lanflexure R9, Page 151 of reply]
Occupation certificate

offer ofpossession to second

allottees namely, Raiesh Baneriee

and Shomita Baneriee
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13. The complainants are subsequent

allottees

The respondent acknowledged

the complainant as allottee vide
nomination letter dated

03.09.2019 (annexure C5, page

112 of the complaint ) in
purs.uance ofagreement to sell

executed between the
complainant and the second

allottees (Rajeshwar Banerjee

and Shomita BanerjeeJ.

74. Unit handover letter signed by 03.10.2019

[annexure R14, page 191 of
replyl

15. Date ofconveyance deed executed

by the complainants on

07.77.20t9

[annexure R15, page 195 of
replyl

B. Facts ofthe complaint

The complainants have submitted as under:

3, That the respondent company issued an advertisement announcing a

residential group housing project called'emerald hills - floors.' situated

at Sector 65, Gurugram, Haryana and thereby invited applications from

prospective buyers. for the purchase of floors. in the said project. 0n

10.06.2009, the original allottee, who was caught in the web of false

promises of the agents of the respondent company, paid an initial

booking amount of Rs. 1,50,000.00 and Rs. 3,50,000.00 vide cheque no.

61420L d,ared 10.06.2009 and cheque no. 614202 dated 12.06.2009

drawn on HDFC Bank Ltd. and the same was acknowledged by the

respondent.

4. That the original allottees made the second payment against installment

no. 02 for an amount of Rs. 4,68,000.00 vide Cheque no. 614205 dated

14.08.2009 drawn on HDFC Bank Ltd and he same was acknowledged

Complaint no. 3050 of 2020
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by the respondent vide receipt no.514205, both dated 14.08 2009 and

they made the third payment against installment no. 03 for an amount

of Rs. 3,34,000.00 vide cheque no.006256 dated 15.09.2009 drawn on

ICICI Bank Ltd. and Rs. 1,50,000.00 vide Cheque No. 000001 dated

15.09.2009 drawn on Kotak JMD Regent Gurgaon and the same was

acknowledged by the respondent vide receipt nos. 0062 56 and 000001'

both dated 22.09,2009.

5. That the respondent company issued a provisional allotment letter

allotting a unit bearing no. EHF-267-A-FF-053 measuring 267 Sq Yards

[super built up area). The'iespond'ent company sent one detailed

buyer's agreement to the original allottee and requested for signing the

agreement which was sigried ori l'7:03.2010 and returned to the

respondent, wherein as per tie clause 1.2 (al, page no' 5 of the buyer's

agreement, the total sale price payable by the allottee to the respondent

was Rs. 48,40,000.00. According to clause 13 ofthe buyers agreement

the possession of the captioned unit should have been delivered within

27 months from the dite of execution of the agreement plus a grace

period of six months i.e. by 2013 .On 01.05'201'3, the original allottee

paid delayed payment charges amounting to Rs. 2,546 00/- to the

respondent for delay in payment of Rs. 4,84,000/- to be made within 90

Days of the execution of the buyer's agreement to the respondent vide

cheque no. 122737 dated 01.05.2013 and the same was acknowledged

by the respondents.

6. That on 10.05.2013, an endorsement was made by the first allottees in

the name of second allottees, which was acknowledged by the

respondent company in the buyer's agreement. The second allottee

contacted the respondent for an update on the expected delivery of

possession of their unit but were unable to catch hold of the
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representatives of the respondent company' The second allottees

visited the site of their unit and were disappointed to witness that the

construction on site was not at par with the payments that were being

demanded by the respondent company The second allottees tried

contacting the representatives of the respondent again but could not

receive a concrete answer as to when the possession of their unit would

be ready. The second allottees made many calls to the representatives

of the respondent about the same but to no avail' The respondent gave

false assurances to the second allottees that they would hand over the

possession of the unit to thelilrilr't.he next year' The second allottees

visited the site of the unit again and were surprised to find out that the

unit was nowhere close to 8eirig ready for completion and requested

the respondent to speed up tie construction of the unit as the second

allottees were stuck between a rock and a hard place and were forced

to pay rent at their tlen current accommodation even after making

diligent payments to the respondent'

7. That the second allotteiistri-ed contactingthe respondent several times

but were unable to get ahold ofthem 'On22'03 20!8,lhe second allottee

made a payment of Rs. 5,39,200.00 vide cheque no 698614 drawn on

axis bank and Rs. 15,246.00 vide cheque no' 698615 drawn on axis bank

to the respondent company and the same was acknowledged by the

respondent and on 10.09.2018, the second allottee made a payment of

Rs. 5,27,476.00 to the respondent company and the same was

acknowledged by the respondents vide receipt no' 777008 and on

24.09.2018 and further made a payment of Rs' 5,39,200 00 vide cheque

no. 010867 drawn on yes bank and Rs.496'00 vide cheque no' 260858

and was acknowledged by the respondent' On 18 L2 2018' the second

allottee made a payment of Rs. 82,489.00 to the respondent company
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810309 and on 19.03.2019, they made a payment of Rs' 4,04'400'00

vide cheque no. 038930 drawn on yes bank to the respondent company

and the same was acknowledged by the respondents vide receipt no'

7 04724 /20190325L637 42988.

8. That on 11.05.2019 the respondent sent an offer of possession after a

delay of six years, along with the details of charges due That on

10.06.2079, the second allottee sent a request to the respondent

company to transfer / nominate the allotment of the said unit in the

favor of the complainants. Th{:eSp'6ndent company acknowledged the

request in their letter refEence no CS/EHF-267-A-ff-053 dated

10.06.2019. on 15.07.1019, s'econd allottee deposited TDS amounting

to Rs. 10,248 and subsequently after generation of TDS certificate

'XEZYMOA' shared a copy of while submitting documents for unit

transfer in name of complainant ln September 2019 at the time of unit

handover, respondents'fiRs.t told that final paint will be done before

final handover (which'ciff i'ourse include entire unit area including

staircase and faqade area)'but have not completed till now on false

and the same was acknowledged by the respondents vide receipt no'

reasons.

9.

iIII
That on 03.09.2019, an endoisement was made by the second allottees

in the name of complaiiants, which was acknowledged by the

respondent company in the buyer's agreement [This was a simple

Endorsement where in all the rights and liabilities of the second

allottees were transferred in favour of complainants)'

10. That on 03.09.2019, the respondent company confirmed the

nomination of the complainants vide their nomination letter reference

no. tlleh/704724/2019090315033 6727 dated 03'092019 and the

same was reflected on buyer's agreement'
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11. That despite submitting all the documents for property transfer

Iincluding application for providing NOC for Loan), no information was

ever shared at the mentioned email or postal address of the

complainant till the time of getting the indemnity bond signed (at the

time of visiting the respondent's officel' By that time, the Complainant

has paid about Rs. 1 Crore (Housing Loan from HDFC Ltd') as Loan and

about Rs. 25 lakhs to the second allottee from whom he purchased the

unit, thus there was no option left with the complainant but to sign the

indemnity bond. The respondent ccimpany issued a unit handover letter

dated 03.10.2019 to the comp..lainant. ln September 2019 at the time of

unit handover, respondents firsi told that final paint will be done before

final handover (which''bff dourse include entire unit area including

staircase and fagadp areal biit have not completed till now on false

reasons. On 07 .Lt.z,}Lg, a conveyance deed was executed between the

complainant and the respqndent company'

12. That the complainant signed all the documents issued by the

respondent company in order to get possession of the flat They have

availed a bank Ioan for Rs. 1;00,00,000/- and have to regularly pay a

significant amount as Eqiiatdd Monthly Installment (EMtl' which put

tremendous financial piessuii on the complainants The complainants

accepted all the conditions put forward by the respondent company as

they were trying to relieve the financial burden, however' the

respondent took advantage of the vulnerable position of the

complainants and offered no relief for the delay caused by them'

13. That the respondent is well aware that the proiect has been delayed for

more than 7 years. and hence the complainant(s)is entitled to interest

as per the provisions of the Real Estate (Regulation and DevelopmentJ

Act, 2016 (Central Act 16 of 2016J and the provisions of Haryana Real
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same has not been paid, as can be ascertained from the offer of

possession letter dated Og'O7 2O2O' The act of the respondent of

handing over the possession of the property through a hand over letter

or through a sale deed cannot at best be termed as the respondent

having discharged its liabilities and obligations as enumerated in the

agreement. The said delay amounts to a deficiency in the services

offered by the respondent to the complainants' The right to seek

interest for the deficiency in3€rviqes:gffered by the respondent was

never provided to the compliiiii.dnis, The complainants are therefore

entitled for interest as per the HRERA Act/ Rules and Regulations for

the delayed period till the a&ual proper handover of the unit together

with all the amenities.

14. That the possession of the property may kindly be provided to the

complainants as per the assurance given in the brochure at the time of

offering the property for sale' occupation certificate is one approval

which the respondent has'to obtain before handing over the possession

but the respondent also has to deliver all other amenities and facilities

assured at the time of sdilng'the piopeity and the handover would be

termed as complete only when the entire amenities and facilities are

provided and then only the handover is considered to be complete The

complainants had bought a unit in a complex and not in a standalone

building and the amenities and facilities assured at the time ofselling as

listed below are also required to be provided at the time of the

handover:

Swimming Pool

Gym

Complaint no. 3050 of 2020

Estate (Regulation and Development) Rules, 2017 but unfortunately the

b.
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c,

d.

E. ATM

Play area for kids

Walk way, Jogging and walk Paths

CIub

Children's park

15. It is, therefore, prayed thdt:'the h.andover of the unit should be

considered complete only whei all the above important amenities and

facilities are also provided together with the Unit and the interest on

the period of delay should be paid till the proper possession is given as

elaborated above. All these facilities are not available in complex even

today and even after repeated follow ups with the respondent, no dates

have been shared by the respondent by which these basic infrastructure

facilities will be made available to complainants for which they have

paid money almost seven years back.

16. That annexure-c ofthe offer oipossession Letter dated 09 07 2020 is an

indemnity-cum-undertaking for the issuance of NOC for fit
out/registration of sale deed of the floor of the complainants ln order

for an offer of possession to be valid, it must be unconditional The

indemnity-cum-undertaking under annexure-c of the oop imposes

uniust and arbitrary conditions upon the complainants and as such is

one-sided and unfair. The following clauses render annexure-c and by

association, the offer ofpossession letter, dated 09.07.2020, conditional

and invalid:

Complaint no. 3050 of 2020

Convenient shopping center

Milk Booth

h.
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Clause 6

Clause 8

Clause 11

17.

18.

HARERA
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1.

2.

3.

4. Clause 13

5. Clause 14

That as per agreement between the parties, the IFMS was payable on

the offer of possession. No valid and legal offer of possession has been

made in the letter dated 11.05'2020 which actually and factually is in

the nature of a notice/final iienifril bttar informing the allottees The

final demand notice cannot be considered to be a valid offer of

possession and the IFMS shall noi be charged as it was payable on the

valid offer of possession: Since the Offer ofPossession is notvalid' hence

the demand of IFMS contained in the so-called offer of possession letter

would also be illegal and uniustified.

That in the present case asking for a huge amount towards annual

common area maintenanqe charges in advance is illegal as well as the

allottees are not contractually bound to pay this' Hence the offer of

possession is not a valid offer ofpossession, even though the possession

has been taken by many ofthe members. The respondent demand for

annual common area maintenance charges is also illegal and amounts

to unjust enrichment depriving the complainant of interest, which

condition was never a part ofthe FBA and hence, forthis reason as well,

the offer of possession is not a valid offer of possession'

That losing all hope from the respondent in terms ofgetting the interest

on the delay in delivery period, having failed to get any positive

response and in order to not Ioose significant amount rightly due to the

19.
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complainants, the complainants are constrained to approach this

Hon'ble tribunal for redressal of his grievance'

20. That there is no valid settlement -cum-agreement between the parties

asthesanrehasnotbeensignedbytherespondent.Therehastoexist

an agreement between the parties which is required to be signed by

both the parties and in respect of the companies' it has to be signed by

an authorized representative duly authorized by the board of directors

through a board resolution ln the present matter it would be noticed

from the seftlement-cum'amqndment-agreement 
submitted by the

respondent that it has not bedl'siSrild by both the parties at all Hence

nosettlement-cum.amendment-agreementeverexistedbetweenthe

parties as is being claimed by thb reilbndent'

21. The background of hurriediy signed settlement-cum-amendment -

agreement by the complainants which do not have the signatures of the

respondent is explained The respondent through the Emerald Hills

0WnersASsoCiation,anAssociationwhichwaslookingaftertheintereSt

of the buyers had sent a request to all the allottees of emerald projects

to come for a meeting to discuss the delivery dates of their flats / plots

andtodiscusstheenha.ilcementofcompensation,forthedelay.The

complainants being oni oi'ht 
'llon""' 

also got this message through

some whatsapp group and-attended the meeting During the meeting'

which had taken place in an open ground, hundreds of allottees had

gathered, wherein it was announced in open that the units of the

allotteesarereadyforoccupationorwillbereadyforoccupation

shortly. lt was repeatedly emphasized that either the units are ready for

possession or would be ready for possession shortly lt was also

announced by the respondent in the open that that the respondent

would pay an additional amount of Rs 5 per sq' ft per month over and

Page 12 ofZB
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above the rate specified in the buyer's agreement commencing from the

due date of possession till the offer of possession to the allottees'

22. There is no legally binding settlement cum amendment agreement

between the parties' The complainants being one of the 500

complainants being present in the ground' where the meeting was

called of the allottees by the respondent' wherein the allottees were

asked to sign a settlement-cum- amendment-agreement' without giving

them the permission to read and without even providing them a copy of

the same and the complailarus leing one of the allottees signed a

settlement-cum-amendmentt qlrg9ment in February 2018' though the

same was never signed by the respondent in the presence of the

comPlainants.

23. There were no witnesses to ihe s;ttlement agreement Though the

respondent did send a settlenrent-cuin-amendment- agreement back to

thecomplainantbutltre.samewasnotsignedbyanyauthorized

representative ofthe coinpany and there was no stamp ofthe company'

One Mr. Parminder K Oberoi (as the complainant could read) had signed

the agreement but the sign;tures were subsequently cut and returned

to the complainant' Thi-s ryoirld be evident from Page No 104 of the

complaint. Hence there were no signatures on the settlement-cum-

amendment-agreement which was returned to the complainant'

24.Writtensubmissionsubmittedbythecomplainantshavebeentakenon

record and Perused further'

C. Relief sought by the complainants:

25. The complainants have sought following relief[sJ:

Page 13 of2B
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i. Direct the respondent to pay the entire amount of interest due to

the complainants from the committed date ofpossession as per the

buyer's agreement to the actual delivery of possession'

ii. Direct the respondent to ensure no further demand is raised on the

complainants till the time the entire interest due to the

complainants has been adiusted against additional demand'

iii,Directtherespondenttonottoaskforanythingwhichhasnotbeen

agreed between the Parties'

iv. Direct the respondeng 39 !91tie tn"g" the advance monthlv

maintenance charg".. rii,l.,1 1:

26.Onthedateofhearing'''thtauthorityexplainedtothe
respondents/promoler!' aboyl thc contraventions as alleged to have

beencommittedinrelationtosectionll(aJ(aJoftheActtopleadguilty

or not to Plead guilty '

D. Reply bY the resPondent

lontested the complaint on the following
The respondents have I

grounds: \:-.. LEZ,

27 . That Mr. Lokesh Nig-ap. arfd lla Nigam (hereinafter "the original

allottees") had approachei the respondent sometime in the year 2009

for purchase of an independent unit in its upcoming residential project

"Emerald Floors at Emerald Hills" situated in Sector 65' Gurgaon'

Thereafter the original allottees vide application form dated 10 06 2009

applied to the respondent for provisional allotment of a unit in the

prolect. The original allottees, in pursuance ofthe aforesaid application

form,wereallottedanindependentunitbearingnoehf.26T-a-ff.053,

located on the 1st floor, in the proiect vide provisional allotment letter

dated 08.07.2009. The original allottees consciously and willfully opted

Page 14 of 2ti
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for a construction linked plan for remittance of the sale consideration

for the unit in question and further represented to the respondent that

the original allottees shall remit every installment on time as per the

payment schedule. The respondent did not have any reason to suspect

the bonafide of the original allottees The original allottees further

undertooktobeboundbythetermsandconditionsoftheapplication

form. The buyer's agreement was executed betlveen the respondent

and the original allottees on 17 03'2010'

28. That the original allottees uansferred the allotment in favour of

Raieshwar Banerli and Shomi. i:Baiteriee, hereinafter referred to as the

second allottees' The.transfel in favour of the second allottees was

confirmed vide letter dated 16'05'2013 The second allottees were

extremely irregular'in p"y'iitlnt of installments and consequently

became disentitled to any compensation under the buyer's agreement'

The second allottees and the respondent mutually agreed to extend the

time period for delivery ofpoSsession by execution ofa settlement cum

amendment agreement. The second allottees admitted that they had

defaulted in timely payment of sale consideration according to the

payment plan. The second allottees agreed to extension of time in

delivering possession andilndertook to make all future payments in a

timely manner and in lieu thereol the respondent agreed to pay

compensation to the second allottees in

agreement. lt is pertinent to mention

conditions of the buyer's agreement in

delivery of possession, stand amended

referred to above.

That despite the promises and assurances by

make all future payments in a timely manner

accordance with the buYer's

herein that the terms and

so far as the time Iines for

by the settlement agreement

the second allottees to

and in accordance with

Page 15 of 28
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the buyer's agreement, the second allottees continued to default in

making payments and consequently became disentitled to any

compensation under the buyer's agreement' Vide letter dated

11.05.2019, possession was allotted to the second allottees and the

second allottees were called upon to make payment ofbalance amounts

and complete the necessary formalities/documentation so as to enable

the respondent to hand over possession of the floor to the second

allottees.

30. That the second allottees approached the respondent and requested

that the unit/floor in quesiion be transferred in favour of the

complainants herein. Tle trar.lsfer documents were executed by the

second allottees and thd coniplalnants herein' on the basis of which the

unit in question was transfdiied in favour of the complainants on

03.09.2019. The possession of the unit was handed over to the

complainants on 03.11'2019 and the conveyance deed has also been

registered in favour ofthe Complainants on 07 11 2019 lndemnity cum

Undertaking for possession was also executed by the complainants'

31. That Clause 13 of the buyer's agreement provided for delivery of

possession within 27 months from the date of execution of the buyer's

agreement subiect to force majeure conditions' events beyond the

controloftherespondentandtimelycompliancebytheallottee(s)ofall

the terms and conditions of the buyer's agreement and not being in

default of any provision thereol including remittance of all amounts

due and payable by the allottee(s) under the agreement as per the

schedule of payment incorporated in the buyer's agreement A grace

period of 6 months was provided for applying and obtaining the

occupation certificate. At the time of transfer of allotment in favour of
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the complainants and co allottee, the period of 27 months referred to in

CIause 13 ofthe buyer's agreement dated t7'03'2010 was already over'

32. That without preiudice to the submissions made hereinabove' it is

submitted that it is submitted that the original allottees as well as the

second allottees have been irregular regarding the remittance of

installments on time. The respondent was compelled to issue demand

notices, reminders etc. calling upon the original allottees/Second

Allottees to make payment of outstanding amounts payable by them

under the payment plan/instalment plan opted by them Moreover' the

second allottees have also exig(ted i*nsfer documents acknowledging

that they shall not be'entitled to any compensation for delay and

furthermore, the time lines for delivery of possession have also been

extended by the settlement agreement dated 11'04 2018'

33. That it is pertinent to mention that clause 15 ofthe buyer's agreement

provides that compensation for any delay in delivery ofpossession shall

only be given to such allotteeswho are not in default of their obligations

envisaged under the agreement and who have not defaulted in payment

of instalments as per the payment plan incorporated in the agreement

In case of delay caused dge,!o non- receipt of occupation certificate'

completion certificate or' aiy other permission/sanction from the

competent authorities, no compensation or any other compensation

shall be payable to the allottees' Moreover, the respondent has credited

Rs. 1,98,090/- on account of anti-profiting and Rs 154/- towards EPR

[Early Payment RebateJ. The complainant has also made a payment

towards DPC of Rs. L54/

34. That without preiudice to the contentions of the respondent' it is

submitted that the present complaint is barred by limitation The

complainants has alleged that the possession of the unit was to be given
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36.

not later than May 2012, and therefore cause of action, if any, accrued

in favour of the complainants in May, 2012. Therefore, the complaint

seeking compensation and interest as a form of indemnification for the

alteged delay is barred by limitation.

That the present complaint is bad for non-joinder of HDFC Ltd The

complainants have availed a housing loan from HDFC Ltd by mortgaging

the unit in question. Letter dated 05.09.2019 from HDFC Ltd is

annexure R-16 hereto.

That the transfer documents executed by the second allottees and the

complainants are at annexurdQ- IZL'to Rl2 H including the affidavit

and indemnity cum un'derhking executed by the complainants

affirming and acknowledging Jnter alia that they shall not be entitled

to any compensation or intereii firr any delay in offering possession and

agreeing and confirming that the time lines for offering possession of

the unit in question is May 2019 and that the buyer agreement stands

modified to that extent.

37. That in the present case, therewas no such assumption ofany extended

time line for delivery of possession as possession had already been

offered to the Second Allottees even before the complainants came into

the picture. It is for this reason that ihe complainants have confirmed

that the time Iine for offering possession shall be May 2019 The

complainants never waited for possession and are hence not entitled to

any compensation for alleged delay in offering possession'

38. That in so far as the complainants are concerned, the validity or

otherwise of the settlement agreement executed between the previous

allottees and the respondent, whereby the date for delivering

possession was extended upon fulfillment of certain terms and

conditions by the Previous (second) allottees, is immaterial in view of
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the fact that at the time of purchase of the unit in resale' the date of

possession was known and confirmed by the complainants to be May

2019 and offer of possession dated 1105 2019 had already been

received bY the second allottees'

39. That the second allottees were extremely irregular in payment of

installments and consequently became disentitled to any compensation

under the buyer's agreement in terms of Clause 15(c) of the Buyer's

Agreement. The second allottees and the respondent mutually agreed

to extend the time period fgl4elivev of possession by execution of a

settlement cum amendment tri${rqrt' The Second Allottees admitted

that they had defaulted'in timely payment of sale consideration

according to the payment'plan' The Second Allottees agreed to

extension of time in delivering possession and undertook to make all

future payments in a timely manner and in lieu thereof' the respondent

agreed to pay compensation to the Second Allottees in accordance with

the buyer's agreement. lt is pertinent to mention herein that the terms

and conditions of the Liryer's agreement in so far as the time lines for

delivery of possession, siahd ainended by the settlement agreement

referred to above. Hoivev6r, despite the promises and assurances by the

second allottees to make ali future payments in a timely manner and in

accordance with the buyer's agreement, the second allottees continued

to default in making payments and consequently became disentitled to

any compensation under the buyer's agreement The statement of

account reflecting the payments made by the second allottees as well as

the delayed payment interest accrued thereon' is annexure 17 at Page

L46.

40. That with regard to the execution/validity of the settlement agreement'

the following submissions assume signifi cance:
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o The settlement agreement has not been challenged by the

complainants in any proceedings. in fact, the complainants have no

knowledge of the facts and circumstances surrounding the execution

ofthe settlement agreement and have no locus to challenge the same.

o The Complainants have not denied execution of the Settlement
Agreement but are seeking to indirectly challenge the same by raising

frivolous grounds, that too by way of written arguments and not

through pleadings or substantive proceedings challenging the same.

o The only personfs] who could challenge the settlement agreement

are the parties thereto (1) the Respondent or (2) the Second

Allottees.
o Neither the respondent nor the second allottees have denied

execution of the settlement agreement. The settlement agreement,

unless set aside by a competent court, continues to be valid and

binding.
41. Written submissions submitted by the respondent have been taken on

record and perused further.

42. All other averments made in the complaints were denied in toto.

43. Copies of all the relevant documdnts have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties.

E. Jurisdiction ofthe authority

The authority observes that it has territorial as well as subiect matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction
As per notification no. l/92/201.7-1TCP dated 14.12.?.017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. [n the present case, the proiect in
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question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present comPlaint.

E. II Subiect-matter iurisdiction

Section 11(4) (aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

section 71(4)(a)

Be responsible for atl obligafians,.responsibilities ond functions
under the provisions ofthis Actor the rules ond regulations mode

thereunder or to the ollottees qs per the ogreement for sole' or to

the associotion oI ollottees, as the cdse moy be, tillthe conveyonce

of all the aportments, plots or buildingt ds the case may be' to the

allottees, or the common areas to the associotion of ollottees or
the competent outhoriry, as the case may be.

Section 34-Functions of the Authority:

34(0 ofthe Act provides to ensure compliance ofthe obligations

cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder'

So, in view of the provisions oF the Act quoted above, the authority has

complete jurlsdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

F. Findings on the relief sought by the complainants.

F.l Direct the respondent to pay the entire amount of interest due to

the comptainants from the committed date of possession as per the

buyer's agreement to the actual delivery of possession.

F.ll Direct the respondent to ensure no further demand is raised on

the comptainants till the time the entire interest due to the

complainants has been adiusted against additional demand'
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44. The above mentioned reliefs no. F.l and F.ll as sought by the

complainants are being taken together as the findings in one relief will

definitely affect the result of the other reliefs and these reliefs are

interconnected.

45. Briefly, the facts of the case are that the unit bearing no. EHF-267-AFF-

053, first floor was allotted in favour of Mr. Lokesh Nigam and Ila N igam

(hereinafter in short referred as'Original allottees') by the respondent

vide allotment letter dated 08.07.2009 and thereafter the buyer's

agreement was executed betw-gen- the original allottees and the

respondent on 17.03.2010. Snbiequently, the subject unit was

transferred in favour of Rajesh Baneriee and Shomita Banerjee

[hereinafter in short referred as. "1st subsequent allottee") vide

nomination letter dated 16.05.2013. The 1" subsequent allottee

entered into a settlement agreement with the respondent on

17.04.20L8 whereby the parties thereto agreed to extend the time

period for handover ofpossession ofthe subiect unit as per the schedule

of possession shared by the respondent company and in lieu thereof,

the respondent company agreed to give the allottee compensation at

the rate prescribed in the buyer's agreement. Thereafter, the possession

of the subject unit was offered to the l.$ subsequent allottee on

11.05.2019 after receipt of occupation certificated by the competent

authority on 09.05.2019. After that, the subject unit was transferred in

the name of the complainants herein vide nomination letter dated

03.09.2019. Thus, the complainants herein are 2nd subsequent allottees.

46. The complainant in its written submission has challenged the execution

of settlement agreement by stating that there are no witnesses to the

signatures ofthe complainant and as per the settlement agreement, the

possession would be delivered 'shortly' was so vague and uncertain that
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it is not possible to ascertain the definite time period within which the

possession would be delivered. Thus, the said settlement agreement

cannot be considered as legal and shall be declared null and void. 0n the

contrary, the respondent it its written submission has submitted that

with regard to the execution/validity of settlement agreement, the

complainants have no knowledge of the facts and circumstances

surrounding the execution of the settlement agreement and thus, have

no locus to challenge the same. Moreover, the complainants have not

denied the execution of the said agreement but are indirectly

challenging the same by raising frivolous grounds. Now, the question

posed before the authority is that whether the said settlement

agreement is valid and binding on the complainants. Firstly, the

Authority observes that pursuant to the issuance of the nomination

letter dated 03.09.2079 in favour of the complainants herein, the

respondent company has endorsed the builder buyer agreement in

favour of the complainants on 03.09.2019, however there is no

document on record vide which the said settlement agreement was also

endorsed in favour of the complainants. Secondly, in terms of clause 1

ofthe said settlement agreement, the allottees had agreed to extend the

time period for handover of possession of the subiect unit as per the

schedule of possession shared by the respondent company and in lieu

thereoi the respondent company agreed to give the allottee

compensation at the rate prescribed in the buyer's agreement. The

Authority observes that the respondent has failed to disclose the

timeline or place on record the schedule of possession shared by the

respondent company and the respondent cannot extend the time period

for handlng over possession to uncertainty and the allottee cannot be

expected to wait endlessly for taking possession of the unit. Also, it is
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pertinent to note here that vide settlement agreement, the respondent

has agreed to pay compensation at the rate prescribed in the buyer's

agreement. As per clause 15 of the buyer's agreement, the allottee(s)

shall be entitled to payment of compensation for delay at the rate of

Rs.10/- per sq. ft. per month of the super area till the date of notice of

possession. The promoter cannot take advantage of its dominant

position as it extended timeline of handing over possession but in lieu

of that it failed to give adequate advantage to the allottee. It is observed

that as per the settlement agreelrent, the respondent is still giving

compensation as per the buyeft.agreement i.e., @ Rs.10/- per sq. ft. per

month of super area and is still Very nominal and uniust. The terms of

the agreement have been drafted misihievously by the respondent and

are completely one sided as also held in para 181 of Neelkomal

Realtors Suburban PvL Ltd. Vs. UOI and ors' (W.P 2737 oI 2017)'

wherein the Hon'ble Bombay HC bench held that:

"...Agreements entered intowith individuol purchasers were invoriobly one

. sided, stondard-formot ogreements prepared by the builders/developers

and which were overwhelmingly in their favour with unjust clouses on

delayed delivery, time for conveyonce to the sociery, obligotions to obtoin
occupation/completion certificqte etc. Individuol purchasers had no scope

or power to negotiate and hod to acceptthese one'sided agreements."

47. Hon'ble Supreme Court and various High Courts in a plethora of

judgments have held that the terms ofa contract shall not be binding if

it is shown that the same were one sided and unfair and the person

signing did not have any other option but to sign the same. Reference

can also be placed on the directions rendered by the Hon'ble Apex Court

in civil appeal no. lZ23B of 2018 titled as Pioneer Urban Land and

Infrastructure Limited vs. Govindan Raghavan (decided on

02.04.2019) as well as by the Hon'ble Bombay High Court in

the Neetkamal Realtors Suburban Pve Ltd. (supra). A similar view has
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also been taken by the Apex court in IREO Grace Realtech PvL Ltd. Vs.

Abhishek Khanna & Ors. (Civi} appeal no. 5785 of 2019 dated

11.01..2027) as under:

"........,thot the incorporotlon of such one'sided and unreqsonable clauses

in the Aportment Buyer's Agreement constitutes on unfair trode proctice

under Section 2(1)(r) of the Consumer Protection Act. Even under the
1986 Act, the powers of the consumer fora were in no monner constrained
to declare a contrqctual term as unfair or one'sided os on incident of the
power to discontinue unfair or restictive trode practices An "unfair

contract" hqs been defined under the 2019 Act and powers have been

conferred on the Stote Consumer Fora and the Nqtionol Commission to

declare controctuol terms which are unfair, os null and void. This is o

statutory recognition ofa power which was implicit under the 1986 Act

]n view of the above, we hold that the Developer cannot compel the

apartment buyers to be bound by the one'sided controctuol terms

contqined in the Aportment Buyer's Agreemen|"

48. In light of the aforesaid reasons, the authority is of the view that it

cannot take into consideration such settlement agreement, the terms of

which are not kept by the one who has made it and is also in a dominant

position. Further, also such agreement cannot take the statutory rights

of the one who is in recessive position. In the interest of natural iustice,

such settlement agreement cannot be. taken into consideration by this

authority while adjudicating on statutory rights of the complainants.

49. However, there is an affidavit on record $rnexure R12D at page 168 of

reply filed by the respondent] whereby the complainants have agreed

and confirmed that the timelines for offering possession of the unit in

question is May 2019 and that the buyer's agreement stands modified

to that extent and the said affidavit is duly signed by the complainants

herein. Thus, the authority cannot ignore the fact that the complainants

herein have themselves agreed to extend the time line for handing over

possession and now cannot retract from the same Keeping the view

the occupation certificate was obtained on 09.05.2019 and the offer of

possession was offered to the 1sr subsequent allottee on 11 05 2019'
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The due date was May 2019 as per the affidavit, there is no delay in

offering the possession of the unit.

50. Even otherwise, the complainants herein are 2"d subsequent allottees

who had purchased the subject unit from the 1$ subsequent allottee and

the same was acknowledged by the respondent vide nomination letter

dated 03.09.2019 i.e., at such a time when the possession of the subject

unit has already been offered to the 1$ subsequent allottee. The

occupation certificate in respect ofthe subject unit was obtained by the

respondent promoter on 09.05.2019 and the possession of the subject

unit was offered on 11.05.2019 to the 1sr subsequent allottee i.e., Rajesh

Banerjee and Shomita Banerjee. It simply means that the complainants

were well aware about the'fuct that the construction of the subject

project and the subject unit has ilready been completed and the

possession of the same stands offered to 1st subsequent allottees.

Moreover, the complainants herein have not suffered any delay as they

came into the picture on 03.09.2019 after offer of possession which was

made on 11.05.2019 to the 1$ subsequent allottee. In the light of the

facts mentioned above, the complainants who have become subsequent

allottees at such a later stage are not entitled to any delayed possession

charges as they have not suffered any delay in the handing over of

possession. The authority is ofview that the present complainants have

never suffered any delay and also the respondent builder had neither

sent any payment demands to the complainants nor the complainants

have paid any payment to the respondent prior to offer of possession.

So, keeping in view all the facts, the complainants are not entitled for

delay possession charges and other reliefs as sought by them in the

present complaint. Hence, the complaint filed by the complainants is

not admissible.
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F.lll Direct the respondent to not to ask for anything which has not

been agreed between the Parties.

51. The respondent shall not charge anything from the complainant which

is not the part of the buyer's agreement.

F.lV Direct the respondent to not to charge the advance monthly

maintenance charges.

52. The Act mandates under section 11 [4J [dJ that the developer will be

responsible for providing and maintaining the essential services, on

reasonable charges, till the taking oyef of th e maintenance of the project

by the association of the allottbeirlClause 20 of the buyer agreement

provides the clause for maintenance charges and the complainant

allottee is required to pay the mainteRance charges to the respondent

in terms of obligation of complainant allottee under section 19(6) of the

Act of 2016 and the same is reproduced below:

19(6) Rights anil duties of allottee

Every allottee , who has entered into on ogreement or sale to take

an apartment , ptot or buikilng qs thg case may be , under section

13 , sholl be responsible,tg make. necessa,y.payments in the manner

ond within the time as specified in the said agreement for sale and

shall pay ot the proper time and place , the share ofthe registration

charges , municipal toxes ' water and electricity charges ,

maintenqnce chdrges , ground rent , and other charges ,, if any'

53. However, the respondent shall not demand the advance maintenance

charges for more than one (1) year from the allottee even in those cases

wherein no specific clause has been prescribed in the agreement or

where the AMC has been demanded for more than one [L) year.

G. Directions ofthe authority
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54. Hence, the authority h

directions under

obligations cast upon the

authoritv under section

i. In view ofthe

ii. The respondent

which is not the

Complaint stands

Files be consi

55.

56.

nt no. 3050 of 2020

complaint filed by

possession interest

the same is hereby

passes this order and the following

37 of the Act to compliance of

entrusted to theas per the fu

as wellas legal detailed above, the

complainants relief of delayed

the respondent i not admissible and

be rejected.

Lnything from the complainants

s agreement.
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