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ORDER

1. The present complaint has been filed by the complainant/allottees under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (ins
short, the Act) read with rule 29 of the Haryana Real Estate [Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promater shall

be responsible for all obligations, responsibilities and functions under the
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allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

l; 5r. No.

Particulars pqmi_l:
b Name of the project "E'ﬁﬁld Floors Premier at Emerald Estate,
| Jm 65, Gurugram, Haryana
# Total area of the profeet’ ¢ 4 ﬁm
3 Nature of the pruim:rt '_ Gmup hnusmgmlnny
+. DTCP license nio, . | 1o q}_ 2008 dated 17.01.2008
Valid till 16,0 1.2025
S Registered/not registered Rm \rlu;'h: no, 104 of 2017 dated
24.08. 2018 [For 82768 sq. mtrs.|
| Valid-till 23.08.2022
6. Allotment letter ssu d in E?.g’ '
favour of the urfgmﬂl niluttbe‘J* [JES-: 6 n?ﬁplﬂ
(Ajay Vi and anr.) *TI N
5 Unit no. | EPP-26-0102, 1 floor, tower 26
[page 76 of reply]
B Area of the unit (super area) 1975 sq. fit
[page 76 of reply]
> Buyer's agreement executed 24.04.2010
| between the original allottees
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and the respondent on

[page 72 of reply]

10,

Possession clause

] grﬂpﬂt&‘ﬂ to hand over the possession of the

— i

! -mmnqu- u,f' buyer's agreement. The

11. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this clause and subject to
the Allottee(s) having complied with all the
terms and conditions of this Buyer's
Agreement, and not being in defoult under
any of the provisions of this Buyer’s
Aymemenr and compliance with all
prﬂuman:. formalities, documentation etc.
‘e prescribed by the Company, the Company

ﬂ:-lfé within 36 months from the date of

agrees and understands that the |
‘Company shall be entitled to a grace period
of three mmths, for applving and
_abtaining the completion certificate/
occupation te in respect of the Unit
andjor the aiq (emphasis
?up e

-?‘rlﬁlr]

11.

Due date of possession

.. '[lﬁi@ﬂk mentioned in  the
proceedingoftheday as 24.04.2013)

Mﬂ‘?‘f’r 013

14,

Complainants are subsequent
allottees

In-pursuance of agreement to sell dated
72,07.2018 (page 134 of reply) executed

between the complainants and the original |
allottee, the complainants' name was
endorsed on the buyer's agreement
Thereafter, the respondent has |ssued
nomination letter in favour of the
complainants on 10.10.2018 (Page 142 of

reply).
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13 Total consideration as per the Rs.1,02,26,480/-
statement of account dated
16.08.2021 at page 155 of
reply
14, Total amount paid by the Rs.1,02,96,359/-
complainant as per statement
of account dated 16.08.2021 at
page 156 of reply
15. Occupation certificate an |.05.03.2019
(A Wiﬁﬂ of reply]
16. Offer of possession o 05 1.2019
| [Page 161 of reply]
17. Unit handover letter dated 29, Eziﬂﬂﬂ'
Ipage 173 of reply]
18. Conveyance deed@xecuted on | 14.05.2020
[Page 174 af reply]
B. Facts of the complaint | V.

The complainants have submitted as I.Lr.p:':h;s1l

3. That in the year 2009, the mspundensrcumpany issued an advertisement
announcing a group hnus!ng colony pruge-:t ca[led ‘emerald premier floors’
situated at Sector 65, Gurugram, Haryana and thereb_-,r invited applications
from prospective buyers. The initial a!lutl:fees Mr. Ajay Vij and Mrs. Anjali Vij
paid an initial amount of Rs. 5,00,000/- vide rtgs transfer no: 16ri11110002
dated 21.01.2010 and was acknowledged by the respondent vide statement
of account dated 07.03.2020 and accordingly filled the application form for
one unit and opted for construction linked payment plan. The initial allottees

were allotted one unit being EFP-26-0102 in the above said project.
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4. That the initial allottees made a payment of Rs. 7,93,753 and Rs. 10,87.505
dated 06.04.2010 and 22.04.2010. The payment was acknowledged by the
respondent vide statement of account dated 07.03.2020. The initial allottees
were made to sign the dotted line of a one sided builder buyer agreement duly
executed on the 24.04.2010

3. That the initial allottees made various payments as per the acknowledgement
in statement of account attached.

6. That the initial allottees Mr. Ajay Vij and Mrs. Anjali Vij executed a special
power of attorney dated 18.06.2018 stat&ﬂﬂ‘:mr intention to sell the unit EFP-
26-0102 at Emerald Floors Premier and appointed Mr. Subhash Chander Dua
to act on their behalf regarding ﬂlﬂ'ﬂhﬂﬁﬂqﬂlﬂ"mpErt}' The initial allottees
executed an agreement to sell dated 22.07.2018 selling the said unit to the
present complainants i.e, Mr. Prabodh Praveen and Mrs. Sushma Sharma. The
complainants made a payment of Rs. 68,207 vide Cheque No: 817413 dated
10.08.2018 on account delay payment charges and the same was
acknowledged by the respondent vide statementof account dated 07.03.2020

7. That the respondent issued a nomination IErl:er dated 10.10.2018 to the
complainants confirming the transfer of title of property in the name of
complainants also stating the total sum received so far of Rs. 88,84,028/-. The
respondent credited an amount of Rs. 13,013 vide Voucher No: 811271 dated
18.12.2018 for a compensation on account uFAnﬁ*Pmﬁﬁng, Rs. 6,716 vide
Voucher No: 819628 dated 12.04.2019 for a compensation on account of Anti-
Profiting. The payment was acknowledged by the Statement of Account dated
07.03.2020, Rs. 39,601 vide Voucher No: 845427 dated 19.08.2019 for a
compensation on account of Anti-Profiting. The payment was acknowledged
by the Statement of Account dated 07.03.2020, Rs. 10,912 vide Voucher No:
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868448 dated 05.11.2019 for compensation on account of EPR which was
acknowledged by the statement of account dated 07.03.2020.

8. That the respondent issued the letter of offer of possession dated 05.11.2019
wherein a list of additional payments to be made before taking delivery of the
unit was annexed. The complainants made a payment of Rs. 5,07,758/- vide
Demand Draft No: 906706 dated 07.01.2020 and also made a payment of Rs.
6, 48,123 vide Cheque No. 000065 dated 09.01.2020. The payments have been
acknowledged by the statement of a:ci_:ip'm dated 07.03.2020.

9. That nfferin_g possession by the resp&ﬁﬁé’h&n payment of charges which the
offer of possession. HVAT was: navar.. ‘as per the Act, payable by the
complainants and hence the offer of possession is not a valid offer of
possession. The respondent is insisting Advance. monthly maintenance
charges for a period of 12 months which is illegaland therefore for this reason
as well the letter of offer of possession l$ an imﬁhli offer. The respondent
asking for interest free maintenance s@tqﬂtfa;&he maintenance security is
also illegal and amounts to unjust éhﬁiﬁ:ﬁéiﬁt dﬁpnwng the complainants of
a huge loss of interest on asum of Rs. 98,750.00 which can only be demanded
within 45 days from issuing a valid offér of possession and since for the above
stated reasons the offer of possession isn't valid the respondent is guilty of
unjust enrichment.

10. That the complainants contacted the respondent on several occasions and
were regularly in touch with the respondent individually as well as through
its association called emerald estate apartments owners welfare association
well, office bearers of which, were chasing the respondent for construction on
very regular basis. After losing all hope from the respondent company and

having shattered and scattered dreams of owning a flat and alse lesing
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considerable amount of money (as per the buyer's agreement dated
24.04.2010), the complainants received the letter of possession after a delay
of more than 6 years dated 05.11.2019, and till now the area looks far from
complete and habitable,

11. That the respondent issued the unit handover letter to the complainants
dated 29.01.2020 stating that the respondent have received the occupation
certificate for the unit no: EFP-26-0102. It is pertinent to note that herein that
As per clause 11 (a) of the buyer's agreements, which was signed on 24 april,
2010, details of which are attacli_?;f-,'."fﬁiﬂ'_fpnssessinn of the said unit was
supposed to be delivered wlﬂllnﬂ’E“!H'ffoﬁ'r&.ﬁvm the execution of buyers
agreement i.e, 24.04.2013plus a| pe %{A’F.three months ie. by the
£4.07.2013. It would be appretiated that the offar af possession of the flat has
been made after a delay of more than six years.

12. That deposit of hvat of Rs. 79,877.00 (before the execution of conveyance

deed) as per letter of offer of possession letter which is illegal and unjustified.

Offering of possession, by the réspﬂpdgnt.}m);'ﬁg'y:men: of charges which the
flat buyer is not contractually Bound ta pay, Canfiot be considered to be a valid
offer of possession. Hvatwas naver;asmp.-gﬂm:aq; payable by the allottee and
hence the offer of po ssessfﬁn.'is nnll':ia ﬁal%qﬂﬂ%%ﬁiﬁﬁsessiu n. It is therefore
requested /prayed that the respunﬂehffcﬁﬁlﬁaﬁ may kindly withdraw this
demand of rs. 79,877.00 towards hvat from their offer of possession.

13. That the respondent has collectad GST/Service Tax of Rs. 65,996.00. The GST
Act came into force in the year 2017 and therefore, it is a fresh tax. The
possession of the Unit was supposed to be delivered by 24.07.2013, therefore,
the tax which has come into existence after the deemed date of delivery
should not be levied as it is unjustified. As per the buyer's agreement, the ifms

was payable on the offer of possession, No offer of possession has been made
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in the letter dated 05.11.2019 which is the nature of a notice/final demand
letter informing the allottees .Since the offer of possession is not valid, hence
the demand of IFM5 contained in the so-called offer of possession letter would
also be illegal and unjustified. The respondent has stated at Annexure 1 of
offer of possession that, 12 months of advance maintenance charges @ Rs. 3.5
per 5q. Ft Plus GST @ 18% for 12 months amounting to Rs. B2,950.00 has to
be paid by the complainants. The respondent asking for Annual maintenance
charges from the complainants is also illegal.

14. That as per Clause 1.3 of the huilderbnyﬂm agreement duly executed by the
respondent on 24.04.2010 the builder Was to provide for one covered
parking free of cost to the mmpla!'mm&..fx napprnsite to mention that the
respondent issued the complainan mt&ﬁ}'kmg bearing number b-175 duly
reordered in the conveyance deed executed on 14.05.2020. After the registry
the complainants visitéed the ﬂllutt'E'ﬂ: l:ﬁr ﬁal:,ldng only to see that the
respundent had illegally built an E{Ech'icdl pauaEl in the solely allotted car
parking. That upon further discussions with the ngents of respondent the
complainants were made to pay an aﬂd‘iﬁnnﬂ amount of rs. 1,18,000.00
including GST against the issuance,of a tandem car parking. That the
respondent is guilty of unjust enrichment and unfair trade practices for not
issuing a reserved car parking as per clause 1.3 of the builder buyer's
agreement and is liable to compensate the complainants for the unnecessary
expense incurred. It is pertinent to mention that the complainants were made
to file for several rectification deeds to rectify the errors made by the

respondent in the conveyance deed.

C. Relief sought by the complainants:
15, The complainants have sought following relief{s):
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L. Direct the respondent to pay the balance amount due to the
complainants from the respondent on account of interest,

il. ~ Direct the respondent to remit back the amount charges on account of
Fixed Deposit of Hvat , advance monthly maintenance secy rity , interest
free maintenance security .

iii. Direct the respondent to compensate the complainants for not
providing an allotted car parking as mentioned under clause 1.3 of the
byer agreement.

Iv. Direct the respondent not to ask for any charges which is not as per the
buyer agreement. -

16.0n the date of hearing, tti'a @8uthority explained to the
respondents/promoters about the cont tions as alleged to have been
committed in relation to section 11{4}'-[«&_}:3{’_&& Act to plead guilty or not to

plead guilty.

D. Reply by the respond ent i ™
The respondent has contested the complaint on the following grounds:

17. That the complainants are not “Allottees” Ibutim-_aéﬂ-qrs who have booked the
dpartment in guestion as aﬂpgtulatim in“vgar;’:m:m‘t in order to earn rental
income/profit from its resaIé. Ti'le'. qﬂﬂnﬁf-ﬁhﬁ&ees, Alay Vij and Anjali Vij,
had approached the respondent and eﬁ:resﬁey an interest in booking an
apartment in the residential group housing colony developed by the
respondent known as “Emerald Floors Prenﬁer" at Emerald Estate, situated
in Sector 65, Gurugram, An apartment bearing number EFP-26-0102 was
provisionally allotted to the original allottees on £8.01.2010. Application form
submitted by the original allottees. Provisional allotment letter dated
28.01.2010 in favour of the original allottees. The buyer's agreement was
executed between the original allottees and the respondent dated 24.04.2010.

18. That the original allottees entered into an agreement to sell the apartment

in question in favour of the complainants on 22.07.2018. So as to obviate all
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further controversy on the subject, the Complainants also executed an
Affidavit and Indemnity cum Undertaking affirming and acknowledging that
the complainants shall not be entitled to any compensation for delay in
handing over possession. Based on the transfer documents executed by the
parties and undertaking given by the complainants, the allotment was
transferred in the name of the complainants and the nomination letter dated
10.10.2018 confirming transfer of allotment in favour of the complainants.

19. That the original allottees had opted for a construction linked payment plan
and had agreed and undertaken tu :ﬂa}ﬁ,@yment in accordance therewith,
However, the original allottees deﬂﬁ?ﬁﬂ& in timely payment of sale
consideration on numerous’ utmswns.ﬁvmmm in so far as payment of
compensation/interest mﬁtetumplﬂﬂam is Eﬂpﬂﬁrned itis submitted that
the Complainant, having specifically aclmnwledged and admitted that the
Complainants were/are not entitled to any compensation for delay in
possession, in terms of the Affidavit and Indemnity cum Undertaking , are
estopped from alleging ﬂéla}r..'_‘_emd_ ::I.?ahﬁjng"‘ Ipﬂ}r compensation from the
respondent for alleged delay. Fun:l‘iet'mﬂf'a,Irr‘ferrns of Clause 13(d) of the
buyer's agreement, no compensation is payabledue to delay or non receipt of
the occupation certificate, Mm;al:ﬂﬁl:ﬁi ' certificate. and/or any other
permission/sanction from the :umpetgntﬁatﬁqﬁi;g.

20.That the respondent completed cunﬁtrur:ﬁ'un of the tower/apartment
allotted to the complainants and applied for the occupation certificate on
29.06.2017 and occupation certificate was thereafter issued in favour of the
respondent vide memo bearing no. ZP-441 /SD(DK)/2019/5982 dated 05.03.
Possession of the unit was offered vide offer of possession dated
05.11.2019.The complainants took possession of the unit on 29.0 1.2020, vide
the unit handover letter after certifying that the complainants were Fully
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satistied with the unit in all respects and did not have any claim of any nature
whatsoever against the respondent and that the obligations of the respondent
stood fully discharges upon delivery of possession. Thereafter the conveyance
deed was registered in favour of the complainants on 14.05.2020. Thus, the
Respondent has duly fulfilled its obligations under the Buyer's Agreement, as
amended by the transfer documents executed by the Complainants, as well as
under the Act by offering possession within the validity of the registration
under the Act. Thus, there is no default or lapse in so far as the respondent is
concerned. i &,

21. That the respondent has also credlt&dd'_ﬁfm of Rs.59,330 /- as benefit on
account of Anti-Profiting and Rs w;1IZ’.I;.!';;«--:li:'*"‘. /- tawards early payment rebate
EPR. Without admitting or acknowledging in any manner the truth or legality
of the allegations levelled by the complainants and without prejudice to the
contentions of the respondent, it is submitted that the project has got delayed
on account of the following reasons which were/are beyond the power and
control of the respondent and hence the respondent cannot be held

responsible for the same
I. Second staircase issue:

22.The building plans for the apartment/tower in question was approved by
the competent authority under the then applicable National Building Code in
terms of which buildings having height of 15mtrs or above but having area of
less than 500 sq mtrs on each floor, were being approved by the competent
authorities with a single staircase and construction was carried out
accordingly,

23. Subsequently, the National Building Code (NBC) was revised in the year
2016 and in terms of the same, all high rise buildings (i.e builldings having
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height of 15 mtrs and above), irrespective of the area of each floor, are now
required to have two stair cases. Furthermore, it was notified vide Gazette
published on 15.03.2017 that the provisions of NBC 2016 supersede those of
NBC 2005.

24. The Fire Department is seeking to retrospectively apply the said provision
and while processing the Fire NOC application has been insisting on two stair
cases in all high rise buildings even in cases where the building plans stood
approved with a provision for a single staircase and which have been

constructed accordingly. The Fire jent has issued a provisional Fire

NOC with the requirement that the's

ne case would be constructed by
the Developer within one year frnmtil'm:ld‘aféﬁf issuance of the provisional
Fire NOC. A8

25. In view of the practical difficulties in comstructing.a second staircase in a
building that already stands constructéd accarding to duly approved plans,
the respondent made several representations to various Government
Authorities requesting that the requirement E{fa‘-sﬁcﬂnd staircase in such
cases be dispensed with. It-was pointed-out by the respondent that
construction of a second staircase wouldnot be'possible for several technical
reasons such as uhstnll:tl‘hn:.uE--Fﬁ"-EW’-teﬁdﬁr-&:ﬁ; violation of the setback
norms, violation of fire safety norms in‘as much as the second staircase would
not be connected to the common lobby area and that construction of second
staircase by connecting balconies of the dwelling units would pose a security
and privacy concern.

26, The Fire Department inspected the site of the project and sought alternate
proposals from the respondent to meet the requirement of second staircase
in the buildings in question. Eventually, the Respondent went ahead and

constructed the second staircase. The construction of the second stair case
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has been completed and the Respondent is in receipt of the occupation
certificate dated 05.03.2019 However, on account of the construction of the
second staircase jssue, keeping in mind the safety of the allottees and their
tamilies, the offer of possession was held in abeyance until completion of
construction of the second staircase and issuance of the Fire NOC and
thereafter possession has been offered to the complainants. Possession of the
apartment was offered to the complainants vide offer of possession dated
05.11.2019.The complainants were called upon to complete certain
formalities/documentation so as tﬂ'hﬁ'ﬁbfe the Respondent to hand over
possession and also to make paj}mé’ﬁ"t'“bﬁnautstanding dues as per the
statement annexed along with th&.&ffﬂr-ﬁiqmsﬁesmun Possession of the unit
was handed over on 29.01.2020.

II. Defaults of Contractor:

27.That a contract dated.1 November Z"Ell!] was executed between the
Respondent and M/s B L Kashyap and Sons (BLK/Contractor) in terms of
which the Contractor was to construct résidential projects being developed
by the Respondent in the name and style of “Emerald Estate” and "Emerald
Floors Premier”, including givil, stroeture; finishing, MEP, external
development, infrastructure, horticulture, EWS, clubhouses, swimming pools,
convenience shopping etc. The start date of the project as determined by the
parties was 26 July 2010 and the scheduled date of completion of the project
was 25 July 2013.

28. That the Contractor was not able to meet the agreed timelines for
construction of the project. The progress of work at the project site was
extremely slow on account of various defaults on the part of the Contractor,

such as failure to deploy adequate manpower, shortage of materials etc. in
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this regard, the Respondent made several requests to the Contractor to
expedite progress of the work at the project site, However, the Contractor did
not adhere to the said requests and the work at the site came to a standstill,
Letters sent by the Respondent to the Contractor, BLK .

29. That in the aforesaid circumstances, the Respondent was constrained to
issue Notice of Termination dated 16.01.2015, terminating the Contract and
calling upon the contractor to remove itself from the Project site without
removal/ damage to the materials, equipmgnts tools, plant & machinery, and
to hand over the Contract ducumentsg

30. The respondent filed a petition bearing ntrﬂD M.P. No. 100 of 2015 under
Section 9 of the Arbitration and Enngiﬁaﬁan Act, 1996 before this Hon'ble
High Court seeking urgent reliefs in the nature of restraining the Contractor
from interfering with the'business activities of the Petitioner at the Project
site, removing any mateérial, equipment, m:nIa: plant & machinery from the
Project site and dppointing a local mmmﬁsi@jﬁr to inspect the Project site
and prepare an inventory of mﬂﬂa;ﬂlm@ﬂﬁﬁmﬁlﬁ, plant & machinery.

31. However, the parties settled. the d‘ihinuﬁ"srid’{mng the pendency of the
aforesaid proceedings and the contracter assured the respondent that the
project shall be completed within the decided timeline.

32, That in spite of the aforementioned se’tﬁé:ﬁehrbetween the respondent and
the contractor, and with the contractor’s assurances that the project will be
finished within the agreed timeline, the contractor did not amend its ways,
and persistently defaulted in meeting the agreed timelines for completion of
the project.

33. That in the meanwhile, the National Building Code (NBC) was revised in the
year 2016 and in terms of the same, all high rise buildings (i.e buildings having
height of 15 mtrs and above), irrespective of the area of each floor, are now
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required to have two stair cases. Furthermore, it was notified vide Gazette
published on 15.03.2017 that the provisions of NBC 2016 supersedes those of
NBC 2005. The respondent had accordingly sent representations to various
authorities identifying the problems in constructing a second staircase,
Eventually, so as to not cause any further delay in the project and so as to
avoid jeopardising the safety of the occupants of the buildings in guestion, the
Respondent had taken a decision to go ahead and construct the second
staircase. However, due to the impending BL Kashyap (contractor) issue of
non-performance, the cunstructir&il »Hf ‘the second staircase could not be
started as well, » J'j'*"‘ 'ﬂ

34. That in view of the above/the respnndhi‘rq@fmnstralned to terminate the
contract with the con tractor vide tﬂnﬁnﬁﬂﬁp nut__ﬁfm dated 30.08.2018.

35, That the aforesaid two petitions, along with m&;ﬁﬂ:gr petitions pertaining
to a different contract came up for hearing ofi-6th of September 2018. The
Honorable High Court by erder dated 6th of September 2018 disposed of the
said cases and issued several direcl:[uns. Tlt&lfundrable High Court appointed
Justice A P Shah (Retd) as the Sole ﬁfﬁiﬁjﬁar for adjudication of disputes
between the respondent and the contractor.

36. That the arbitration proceedings titled as'B/'L Kashyap and Sons Vs Emaar
MGF Land Ltd {arbitration case number 1 0f2018) before Justice A P Shah
(Retd), Sole Arbitrator have been initiateﬂ. |

37.The Hon'ble Arbitrator vide order dated 27.04.2019 gave liberty to the
respondent to appoint another contractor w.e.f. 15.05.2019,

38. That the complainants cannot claim any relief which was not available to the
original allottees or contemplated under the provisions of the buyer's
agreement. The complainants have availed a loan for purchasing the unit in

question from the HDFC bank. The tripartite agreement executed between the
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complainants, respondent and HDFC. It is respectfully submitted that HDFC
holds a lien over the unit in guestion and as such ought to have been
impleaded as a party to the present complaint. The present complainant is
thus bad for misjoinder of HDFC as a necessary and proper party and liable to
be dismissed on this ground as well,

39. All other averments made in the complaints were denied in toto.

40. Copies of all the relevant documents have been filed and placed on the
record, Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undlspmaﬂ@mments and submissions made

by the parties. i

E. Jurisdiction of the authority =~ =
The authority observes-that it has tErrliﬂﬁa]- as well as subject matter
jurisdiction to adjudicate the present complaint f&r‘ﬂﬂ: reasons given below.

E. | Territorial }urlﬂllptlnn
As per notification no. 1/92/2017:1TCP ﬂa'.‘edr 14.12 2017 issued by Town

and Country Planning Department, Ha;;.ra!lla. thE{uﬂsdIcriun of Haryana Real
Estate Regulatory Authority, Gurugram ﬂiﬂll Eﬂ entire Gurugram district for
all purposes. In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this authority has
complete territorial jurisdiction to deal with the'present complaint,

E. Il Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter  shall be

responsible to the allottees as per agreement for sale. Section 11{4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder
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or to the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the convepance of all the apartments,
plots or buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent authority, as the
case may be.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure com pliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Actand the rules and regulations made thereunder.

41.So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter Ieau._riqnaﬁi_aétg’e compensation which is to be
decided by the adjudicating officer if_pur:sued by the complainants at a later

stage.

.'.‘-.‘ -

F. Objection regarding maintainability of complaint on account of
complainant being investor, =

42.The respondent took a stand that the complainant is investor and not
consumers and therefore, he is not entitled to the protection of the Act and
thereby not entitled to file th ecomplaint under sgction 31 of the Act. However
it is pertinent to note that aﬁi’—' aggﬁeﬂ&dbk%ﬁfcan file a complaint against
the promoter if he contravenes.or violates any provisions of the Act or rules
or regulations made thereunder. Upon mmrﬁl‘peruﬂl of all the terms and
conditions of the allotment letter, it is reyealed that the complainant is
buyer’s, and he has paid a total price of Rs.1,02,96,359/- to the promoter
towards purchase of a unit in its project, At this stage, it is important to stress
upon the definition of term allottee under the Act, the same is reproduced
below for ready reference:

"2(d) "allottee” in relation to a real estate profect means the person to
whom a plot, apartment or building, as the case may be, has been
olfotted, sold (whether as freehold or leasehold] or otherwise
transferred by the promoter, and includes the person who subsequently
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acquires the said allotment through sale, transfer or otherwise but does
not include a person to whom such plot, apartment or building, as the
case may be, is given on rent;”
43.In view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer’s agreement executed between promoter
and complainant, it is crystal clear that the complainant are allottee(s) as the
subject unit was allotted to them by the promoter. The concept of investor is
not defined or referred to in the Act. As per the definition given under section
2 of the Act, there will be "p mmnt@l‘-};ﬁﬂ “allottee” and there cannot be a
party having a status of “investor”, mm& contention of the promoter that
the allottee being investor ape not euﬁ_ﬂe-ﬂp ﬁrd'l'acti on of this Act also stands

‘FJ'.-
rejected.

G. Objections raised by the respondent:- ™

G.I Whether the complainant is e]:l:lt.]e:l fnrdel.’n?eﬂ possession charges
after the execution of conveyance deed.

44, It has been contended by the respnndent that on execution of conveyance
deed, the relationship between both ﬂﬁ;pﬂ?ﬂﬂs stands concluded and no
right or liabilities can be asserted by the respondent or the complainant
against the other. Therefore, the ::_mﬁpi%ﬁalﬁi:;lre estopped from claiming
any interest in the facts.and circumstances of the case.

45. It is important to look at the definition of the term ‘deed’ itself in order to
understand the extent of the relationship between an allottee and promoter,
A deed is a written document or an instrument that is sealed, signed and
delivered by all the parties to the contract (buyer and seller). On signing a
conveyance deed, the original owner transfers all legal rights over the
property in question to the buyer, against a valid consideration (usually

monetary). Therefore, a 'conveyance deed’ or 'sale deed’ implies that the
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seller signs a document stating that all authority and ownership of the
property in question has been transferred to the buyer,

46. From the above, it is clear that on execution of a sale/ conveyance deed, only
the title and interest in the said immovable property (herein the allotted unit)
is transferred. However, the conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the promoter
towards the said unit whereby the right, title and interest has been
transferred in the name of the allottee'on execution of the conveyance deed.

47. The authority has already taken a view inin Cr no. 4031/2019 and others
tiled as Varun Gupta V/s Emauerand Limited and others and
abserved that the execution. of H.-Eﬂﬁ:b‘ﬂjmpéﬂi deed does not conclude the
relationship or marks an end to the liabilities and obligations of the promoter
towards the subject unit and upon taking pns'sﬁi_rm, and/or executing
conveyance deed, the complainant never gave up his statutory right to seek
delayed possession charges as per the jﬁmiﬁjsiﬁnﬂ‘_‘uf the said Act.

48. After consideration of all. the facts and Mr@t;nl:ea the authority holds
that even after execution of the J:nnua'g,'ang}; dﬁ/ d, the complainant allottee
cannot be precluded from his right to seek delaypossession charges from the

respondent-promoter,

G.11 Whether the complaint is h’arrb’ﬂ hj' -li!h_l&utinn or not?

49. 50 far as the issue of limitation is concerned the Autherity is cognizant of the
view that the law of limitation does not strictly apply to the Real Estate
Regulation and Development Act of 2016 .However, the Authority under
section 38 of the Act of 2016, is to be guided by the principle of natural Justice
. Itis a universally accepted maxim and the law assists those who are vigilant,

not those who sleep over their rights .Therefore, to avoid opportunistic and
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frivolous litigation a reasonable period of time needs to be arrived at for a
litigant to agitate his right. This Authority is of the view that three years is a
reasonable time period for a litigant to initiate litigation to press his rights
under normal circumstances.

50,1t is also observed that the Hon'ble Supreme Court in its order dated
10.01.2022 in MA NO. 21 of 2022 of Suo Moto Writ Petition Civil No. 3 of 2020
have held that the period from 15.03.2020 to 28.02.2022 shall stand excluded
for purpose of limitation as maybe prescribed under any general or special
laws in respect of all judicial or quaﬁjfjmﬂﬂfal proceedings.

21, The cause of action arose on 05 ﬁ éﬁ%h&n the offer of possession was
made by the respondent to the :umnfaﬁiaa; The ‘complainant has filed the
present complaint on 15.07.2021 which is1 year Bmonths and 10 days from
the date of cause of action/In the present matter the three year period of delay
in filing of the case alsp after taking into account the exclusion period from
15.03.2020 to 28.02.2022-wauld fall on 18.10.2024 In view of the above, the
Authority is of the view that the-present complaint has been filed within a
reasonable period of time and !snﬁt‘hw&ﬁ:‘fﬁ‘é limitation.

G111 Where the subsequent allottee m ﬂepped into the shoes of the

original allottee after coming alnhn.lfnrui ﬂfntht Act and after the
registration of the project in question: - ‘

52. There may be a situation where an allottee transferrm:l his unit in favour of
a subsequent allottee after the Act came into force and where the project has
been registered under the Act by the respondent.

53.The authority is of the view that the time period for handing over the
possession is committed by the builder as per the relevant clause of builder
buyer's agreement and the commitment of the promoter regarding handing

over of possession of the unit is taken accordingly. The new timeline indicated
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in respect of ongoing project by the promoter while making an application for
registration of the project does not change the commitment of the promoter
to hand over the possession by the due date as per the builder buyer's
agreement, The new timeline as indicated by the promoter in the declaration
under section 4(2)(1)(C) is now the new timeline as indicated by him for the
completion of the project. The due date for possession as per the agreement
remains unchanged and the promoter is liable for the consequences and
obligations arising out of failure in handing over possession by the due date
as committed by him in the builder buyer's agreement and is liable for the
delayed possession charges as pmﬁd@hﬁmwsu to section 18(1) of the Act.

54. Moreover, as delineated hereinabove, the Actdoes not distinguish between
the original allottee and tha sibsequent allottee. The Act, by virtue of section
18, has created statutary right of delay gﬁssessiqmdmrges in favour of the
allottees. No doubt, the*sub%m—ma nt allul'tea knew ﬂ1E new date of completion
as declared by the promoter but that dues nr.:-t abrogate the statutory rights of
the subsequent allottee. Therefore, the autherity is of the view that in cases
where the subsequent allottee had stagpﬁd" into the shoes of original allottee
after coming into forceof the Act and.after the registration of the project in
question, the delayed possession charges shall be granted w.e.f. due date of
handing over possession as per the builder buyer's agreement.

H. Findings on the relief sought by the complainants

H.l Direct the respondent to pay the balance amount due to the
complainants from the respondent on account of interest

55. The present complainant is a 1# subsequent allottee who has purchased the
subject unit from the original allottee on 22.07.2018 i.e., at such a time after
the due date of possession and has stepped into the shoes of an original

allottee on this date.
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56. The complainant intends to continue with the project and are seeking delay
possession charges as provided under the proviso to section 18(1) of the Act.

Sec, 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall-be b ‘ﬁ, Q}- the promoter, interest for
every month of delay, till the hatiding over of the possession, at

such rate as may be przrrm; Fi) tf
57, Clause 11 of the floor buye r‘s,agrew"ﬁdﬁs the time period of handing

over possession and the sameis reprﬁﬂik:eﬂ%e'lﬁw

11 Pﬂisr-:ssram
(a) Time of hand{ng aver mﬁ*ﬂ!&m&fﬂﬂ

Subject to terms g,l";hi; qu.{se and lj:bj?;t to :ﬁe Allotteefs) having
complied with all the terms and mnﬂu‘m @‘; this Buyer’s Agreement,
and not being in, dqfnuﬂ.ﬂ under qn_l.- grﬂvﬁmn: of this Buyer's

Agreement and Wﬁﬂﬂﬂﬂ formalities,
dacumentation etc. ﬂ@mﬁr‘rﬂt{rﬁp“ Company, the Company
proposes to hand over the pnsmmf'ﬂ?ﬁe Unic within 36 months from
the date of executian of buyer’s agreement. The Allotceefs) agrees and
understands that the Enmp@y shall ﬁl!é'lﬂ!‘fﬂﬂ to a grace period of
three months, for upplying and nﬁtﬂmf.ug the completion certificate/
occupation c‘emﬁmt; in respect of the b’uft dr.rm'ﬁm- the Project.

58. Admissibility of grace period: The promoter has proposed to hand over
the possession of the unit within a period of 36 months from the date of
execution of the buyer’s agreement. Further, it was provided in the buyer's
agreement that company shall be entitled to a grace period of three months,
for applying and obtaining the completion certificate/ occupation certificate
in respect of the unit and/or the project.

59, The Authority put reliance on the judgement of the Hon'ble Appellate

Page 22 0of 29



HARERA

& GURUGRAM Complaint no. 2817 of 2021

Tribunal in appeal no. 433 of 2022 tilted as Emaar MGF Lamd Limited Vs
Babia Tiwari and Yogesh Tiwari, wherein it has been held that if the allottee
wishes to continue with the project, he accepts the term of the agreement
regarding grace period of three months for applying and obtaining the

occupation certificate, The relevant para is reproduced below

As per section 18 of the Act, if the project of the promoter is delayed
and if the allottee wishes to withdraw then he has the option to withdraw
from the project and seek refund of the amount or if the allottee does not
intend to withdraw from the.project and wishes to continue with the
project, the allottee s to be paid interest by the promoter for each month
of the delay. In our opinion !'f ittee wishes to continue with the
profect, he accepts the tEf'TiI'P'I'-‘f ! ant regarding grace period of
three months for n,upjp'mg and aﬁ&gﬁ'ﬁgg the  becupation certificate. So, in
view of the above mtﬂrﬁwﬂﬁﬁﬁmﬂ mmmt -promoter is entitled
to avall the grace period so pmmimf i the' agreement for applying and
obtaining the Ocoupation Certificate ;

60. Therefore, in view of the above judgement and considering the provisions of
the Act, the authority is of the view that, the promoter is entitled to avail the
grace period so provided in the agreement for applying and obtaining the

-
occupation certificate. Thus the due date of handing over of possession comes
out to be 24.07.2013. .

61. Admissibility of delay possession Wﬁrﬁs&ihed rate of interest:
The complainant is seeking delay possession charges at the prescribed rate of
interest on the amount already paid b}r him. 'F{'nw-ever, proviso to section 18
provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and subsection (7)

of section 19]
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(1)  For the purpose of proviso to section 12, section 18; and sub-
sections {4) and (7] of section 19, the "interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%..

Provided that in case the State Bank of India marginal cost
of lending rate [MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of India

may fix from time to time for lending to the general public.

62. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determinged by the legislature, is reasonable
and if the said rule is followed to mﬂﬁ'ﬂe interest, it will ensure uniform

5
1

practice in all the cases.

63. Consequently, as per website: ﬂftbﬁmqghkﬁﬂndla i.e., https://shico.in,
the marginal cost of lending rate (in shortyMCLR) ason date ie, 09.04.2024
is 8.85%. Accordingly, the prescribed ratewf;nterﬁt will be marginal cost of
lending rate +2% i.e., lﬂﬁ% I |' ir i

64. Therefore, interest on' the dela;.r payme&tx Hﬁ;}n the complainant shall be
charged at the presmbed r';age Lei, IL‘@,%%{ the respondent/promoter
which is the same as is being granfe:i trﬁ?ﬂa‘fgplmnant in case of delayed
possession charges. T

65. 0n consideration of the documents available on record and submissions
made regarding contravention of prwlsiﬂq,h of the Act, the Authority is
satisfied that the respondent is in contravention of the section 11(4){a] of the
Act by not handing over possession by the due date as per the agreement. By
virtue of clause 11 of the agreement, the possession of the subject apartment
was to be delivered within 36 months from the date of execution of the
buyer's agreement. For the reasons quoted above, the due date of possession

is to be calculated from the date of execution of the buyer's agreement Le.,
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24.04.2010 and the said grace period of three months is allowed, therefore
due date of possession comes out to be 24.07.2013.

66, The respondent has obtained the occupation certificate on 05.03.2019.
Copies of the same have been placed on record. The authority is of the
considered view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainant as per the terms
and conditions of the buyer's agreement dated 24.04.2010 executed between
the parties. It is the failure on part of ﬂi_ﬂ prumuter to fulfil its obligations and

reement dated 24.04.2010 to hand over
the possession within the st{pujateﬂ néﬁﬁw. 4

67. Section 19(10) of the Act abligates: ﬂm’:*q.lnﬁne to take possession of the

subject unit within 2 months from the dateof receipt of occupation certificate,

responsibilities as per the buyer’s a

In the present complaint, the occupation certificate was granted by the
competent authority on 05.03.2019. The respondent offered the possession
of the unit in question to-the complainant only on 05.11.2019. So, it can be
said that the complainant uamafu know ahj:uf\_ a‘.tbe eccupation certificate only
upon the date of offer of pnss&sg!&n_ 'ﬂ:cj'ﬂhi‘e. in the interest of natural
justice, the complainantshould be given ?nmgthp time from the date of offer
of possession. This 2 ‘month of reasonable time is being given to the
complainant keeping in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit, but this
Is subject to that the unit being handed over at the time of taking possession
is in habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e, 24.07.2013 till
the date of offer of possession plus two months or till the date of actual taking

over of possession whichever earlier.
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68. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delay possession charges
at rate of the prescribed interest @ 10.85% p.a. w.ef. from the due date of
possession i.e., 24.07.2013 till the date of offer of possession plus two months
or till the date of actual taking over of possession whichever earlier per
provisions of section 18(1) of the Act read with rule 15 of the Rules,

H.11 Direct the respondent to remit back the amount charges on account

of Fixed Deposit of Hvat , advance monthly maintenance security ,
interest free maintenance securjlaﬂ” .

69. It is important to note that thefgp?g!m duﬂﬂ was executed between the
parties on 14.05.2020, The chuveyau;ﬁdeﬁﬁsaiegafﬁdncumem that transfers
the title of property from.one party to anql:l]er slgpi&ing the completion of
the property transactien especially '-‘reﬁr:&ng payments related to the
purchase price, taxes, registration fees, and any other contractual financial
commitments outlined in'the agreement. However, despite the conclusion of
the financial obligations, the statutory rights.of the allottee persist if any
provided under the relevant ﬂct.{ﬂﬂﬂs. framed thereunder. Execution of
conveyance deed is a sort of ent"erﬁ'tgr'{nﬁ_'r a new agreement which inter alia
signifies that both parties are satisfied with)thie considerations exchanged
between them, and also that all other nt":-ﬂigﬁt}d'ns.l’l'iaﬁe been duly discharged
except the facts recorded in the conveyance deed. The said clause reproduced

below as:

That the aoctuol, physical, vecant possession of the said
Apartment has been handed over to the Vendee and the Vendee hereby
confirms taking over possession of the said Apartment / parking
space(s) from the Vendors after satisfying himself / herself thot the
construction as also the various installations like electrification work,
sanitary fittings, water and sewernge connection etc. have been made
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and provided in accordance with the drawings, designs and
specifications as agreed and are in good order and condition and that
the Vendee is fully satisfied in this regard and has no complaint or
claim in respect of the area of the said Apartment, any feem of work,
matertal, quality of work, installation etc, therein,

70. It is pertinent to mention here that complainant took the possession and got
the conveyance deed executed, without any demur, protest or claim. The
complainants have neither raised any grievance at the time of taking over the
possession or at the time of execution of the conveyance deed, nor reserved
any right in the covenants of the mnﬁtafance deed, to claim any refund of
preferential location charges or any g _t?arges Also it is a matter of record

that no allegation has been levelled by the complainants that conveyance deed

has been got executed under coercion or by any unfair means.

71. The Authority is of view that after the execution of the co nveyance deed
between the complainant and the respondent, all the financial liabilities
between the parties come te an end except the statutory rights of the allottee
including right to claim mmp&u sation for qﬂla‘?/pﬂmanding over of possession
and compensation under section 143‘{ 3 Fanﬂ"_'m 6? the RERA Act, 2016. In view
of the above, the complainant ca nnﬂtpmhr an}r other relief with respect to
financial transaction between the parties after execution of conveyance deed
except the statutory uhli'ga'ﬁnns'ipéﬁﬁtéﬁy“pﬁhﬁfﬂéd in the Act of 2016.

H.IIT Direct the respondent to cumpeliﬂi:e the complainants for not

providing an allotted car parking as mentioned under clause 1.3 of the
byer agreement.

72.The complainant is seeking above mentioned relief w.r.t. compensation.
Hon'ble Supreme Court of India in case titled as M/s Newtech Promoters and
Developers Pvt. Ltd. V /s State of Up & Ors. 2021-2022(1) RCR (C), 357 held
that an allottee is entitled to claim compensation & litigation charges under
sections 12,14,18 and section 19 which is to be decided by the adjudicating
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officer as per section 71 and the quantum of tOmpensation & litigation
expense shall be adjudged b Y the adjudicating officer having due regard to the
factors mentioned in section 72, The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation & legal

expenses,

the buyer agreement.
73. The respondent shall not charge anything from the com plainant which is not

R S |
;‘,ﬂ A Ly
'.'_-\.-l'a_-._:\\h--u
ok L
ﬂl:'"rl'."!'_a'

I.  Directions of the authority. i "'.‘-.x
SO i
74. Based on above determination.of the aﬁthha:@ﬂgmd acceptance of report of
the committee, the authority hereby passes ‘this ‘order and issues the

the part of the buyer's agreement.

&

following directions under section 37 of the Act in respect all matter dealt
jointly to ensure com pliance of obligations cast upon the promoter a5 per the
function entrusted to the authority under section 34(f):

i. The respondent shall Méﬁﬁté’it_ﬂ,'iﬁé‘n&scrihed rate i.e, 10.85 %
per annum for every month of delay on the amount paid by the
complainant from d_uélliﬂ'temffpu:sﬂ'ﬁﬂuﬁ_ 1, 24.07.2013 till the date
of offer of possession L.e 05.11.2019 plus two months or till the date of
actual taking over of possession whichever earlier as Per proviso to

section 18(1) of the Act read with rule 15 of the rules.

il. The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate L.e., 10.85 9% by

the respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession cha TEes as per section 2(za) of the Act.

iii. The respondentis directed to pay arrears of interest accrued within 90

days from the date of this order as per rule 16(2) of the rules,

75. Complaints stand disposed of.
76. Files be consigned to registry.

: : A 'I.J';?—/’)
(Sanjeév HMZIAK . (Vijay Kffmar Goyal)

Member Member

(Arun Itumar]

Eﬁ&l'nﬂan

:t."

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 09.04.2024
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